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OFFERING BRIBES: A LEGI -PRAGMATIC PERSPECTIVE

Basim Yahya Jasim A.-GBURI"

Abstract

Offering a bribe is generally thought of as giving something of value with corrupt intent to influence an action of a

civil servant in his official capacity. This act can be aoptished physically or verballyiding behind elaborate codeords

built in sociepragmatic norms specific to a given community so that they can easily mislead those outside the transaction. The
present paper approaches this offence from two perspectives: legal and pragmatic. It shows how it has been perceived in

criminal laws and how it is realized through sodioguistic expressions which can potentially be understood by the
interactants as signs of offering bribes. The study is guided by two research questiotigre linguistic expressions from

which the spakers of Iraqi Arabic can typically infer that the speaker is offering bribes? And what insights can the pragmatic
analysis offer the judge or trier of facts in evaluating the evidence on this offence? The major argument in the present pape
that the Inguistic evidence can have no less evidentiary value in detecting the corrupt intent of bribery than the circumstantial

evidence.
Keywords: Bribery, Pragmatic analysis, forensic linguistics, criminal evidem@i context bribery in Iraq.

focusing on the pragmatic aspect. This is because the
. pragmatic manifestation has not been given its due
1. Introduction interest in the literature on bribery despite the fact that

In everyday interaction people use verbal anthe words that accompany the acts of offering,
nonverbal means of communication to convey théequesting, and accepting can change theseigzthys
message to their interlocutors. Offer, agreemenfCts into punishable crimes. This paper provides a data
disagreement, Warning, accepting, refusing, requestiﬁ@sed evidence on offering bribes with all its verbal
etc., can be performed by non”nguistic means usir@anifestations in the Iraqi context in all its phases and
gesturesl body movements, hands or Signs_ US”ffg)m which interactants can easily infer the intended
language to request something or someone to d@eaning which the speaker vato convey. The major
something, offering something to someone or agreei@jgument in the present study is that the linguistic
to do something to someone are all actions that can aR¢dence can have no less evidentiary value in detecting
be performed through language. Such verbal actioms the corrupt intent of bribery than the circumstantial
not suspected or incriminated. They are commonli§vidence. It is guided by two research questions: Are
used in normal communication. They are suspected aHtere lingiistic expressions from which the speakers of
indicted only when they contain illegal elements. Thafadi Arabic can typically infer that the speaker is
is when what is being offered, requested or acceptedafering bribes? And what insights can the pragmatic
illegal or illegitimate. Technically smking, when what analysis offer the judge or trier of facts in evaluating
is exchanged is illegajuid pro quo the evidence on this offence?

To most people bribery is no more than offering
someone some money for doing something which he
should not do and the other party, usually a public  Bribery: Legally Considered
official, agrees to do it_‘ It is t_he practi_ce of ie"_"g Bribery is commonly thought of as a corrupt
someone to do something he is otherwise unwilling Yeh

reluctant or legally forbidden to do, with money or gift aviour or @ misconduct of a public official accused
But bribery is much more complicated than this. It -of betraying the public trust by requesting or accepting

. S X I?noney, an article of value, or a benefit in return for his
applicable only when the transaction is forbidden by responsibility. Colln (2000:36) defines it
law either explicitly or implidly and requires one party | cosely as fithe cri menepf

to break a law, or neglect his duties and typicall¥)ffered corruptly to someone to get him to do
involves a public official who agrees to do this illegal
action. Bribes can hide behind terms ranging fro

WBfferin iving, receiving or soliciting of anything of
direct to indirect using various strategies of indirectne 9. gving, 9 9 ything

SAlue in order to influece the actions of a public

and elabaate code words built in socjaragmatic officialo. Martin (1997:52)

norms that are specifictoa giyen community group ar}%ward or advantage be given to a servant of a public
can easily mislead those outside the transaction. bod y iin relation to any

. The present paper atj[emr.)ts to consider Oﬁe”ngoncerned. A more comprehensive definition of bribery
bribes from two perspectives: legal and pragmatllg provided by West's Encyclopedia of American Law;
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6 Challenges of the Knowledge Society. Criminal Law

where bribery i s seen a sbrifetybfandbyfagests. The gresengoaperiismegtricted e c e i
or soliciting of something for the purpose ofto the first type of acts, namely, bribery of public
influencing the action of an official in the discharge obfficials.
his or her public or legal duties. A bribe may sish of In bribery of public officials two important
money, or of personal favour or benefit, a promise telements must be availabla public official and a
later payment or privilege, or anything else the recipiemorrupt intent to influence or to be influenced in
views as valuabl e. i  ( Hargyipg®ut a puldlicdatyto wirdng@fully gain a financial
Bribery, as such, overlaps with related acts sucbr other advantage for himself or herself. And in order
as extortion and blackmail and grafts. Ferkns and to find the defendant guilty of this offense most of
Boyce (1982 in Garner 1999:605) the dividing lineworld statugs, including Iragi penal code No. 111 of
between bribery and extortion is shadowy. If one othel969 Articles No.20214 (amended), stipulates that
than the officer corruptly takes the initiative and offershe prosecutor must prove each of the following three
what he knows is not authorized fee, it is bribery; if thelements beyond a responsible doubt: 1) That the
officer corruptly make an unlawful demand which is accused offered, gave or promised something of value
made by one who does not realize it is not the fae a public official; 2) That the person(s) who solicited
authorized for the service rendered, it is extortion. Far received the money or article of value was at that
Martin (1997: 181) extortion is an offence committedime a public official; and 3) That the offerer and/ or the
by a public official who uses his position to take monepublic official did so corruptly with the intention to
or anyother benefit that is not due to him. Lindgreninfluence an official act as a remeration for the
(1993: 16951702) distinguishes between two types ofdvantage or promise given.
extortion: extortion by threat and fear and extortion The first element in bribery is that the public
under colour of office. Coercive extortion refers to thefficial must be a government officer or employee
illegal use of threat or fear to obtain pesty or acting for or on the behalf of the government. The
advantages from another; extortion under colour officefficial act is usually understood as any decision or
is the seeking of a corrupt payment by the publiaction vhich may at any time be pending or be brought
official because of his ability to influence official before any public official, in such official capacity, or
action. in such official's place of trust. The decisions or actions
By contrast, bribery seeks not only to have are those which are generally expected of public
preferential treatment but also itdluence the official official.
action in his or her f av o UThre. corfligt ungent ish theh eecoamaporeant e n v e | 0 ¢
filled with cash can be a payment extorted under thelement in bribery which must be proved by the
influence of wunfairly p opsosetutonmyondrapyaréspoasible dquidt.bThedcoutt7 0 0) .
Blackmail is the act of getting money or a benefitmust contend beyond a reasonable doubt that a person
from someone by thagening to make public who offers money or a thing of value corruptly to a
information of a secret which a person does not wantpublic official acts knowingly and intentially with
to be revealed. Elliott and Quinn (2006: 219) anthe purpose of accomplishing an unlawful end
Martin (1997: 47) consider a person guilty of blackmaitegardless whether the act was successful or not.
when he makes any unwarranted demand with menaces Because of the importance of proving or
for the purpose dfinancial gain. Menace is the major disproving intent in bribery a detailed discussion of this
criterion for distinguishing extortion and bribery fromconcept will be made paying special attention to
Blackmail. physical and verbal representation of the corrupt intent
Grafti also overlaps with bribery. It is defined asin bribery.
offering, or receiving money, a benefit, or an article of Intent is commonly viewed as a psychological
value as a reward for a past official d#h inan phenomenon (De Jong 2011:1). |
attempt to receive favourable consideration in the per son may have regarding t
future. . Various states in the United states declare it(diersma 1987:324). Black's LawDictionary
crime because the public is deprived of the right tdistinguishes between intent and motive. Unlike motive
receive honest and faithful service. which is the inducement to do some act, intent is the
Thus, blackmail and extortion are similar tomental resolution or determination to do it. It is the state
bribery in that both involve receiving money orof mind accompanying an act especially a forbidden
advantage as an inducement for doing or omitting to dat. (pp. 813814). Varous types of intent can be
something. They differ from bribery in that bribery isidentified: intent can be general or pertaining to specific
an offence of a public official while blackmail andcrimes; immediate relating to wrongful act or implied
extortion are not. Also, both blackmail angt@tion from speech or conduct. A person's intent cannot be
have varying degrees of menace, whereas bribes aasily proven by overt behaviour or witness's
mostly given voluntarily. Graft differs from bribery in testimonies. Theourt, therefore, has to infer it from the
that graft, unlike bribery, does not require an intent teubtotal of the circumstances including factual
influence or to be influenced . presumptions (Kadmi 1994 in Azuelddias
Legally, bribery comprises three distinct typdés 02007:101).
acts: bribery of public officials, bribery of elections and
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In Bribery, the corrupt intent must be proved incommunicated and on how utterances in situational
the act of offering, soliciting and/ or accepting moneg ont ext s are interpreted. It
or theitems of value by the public official which will with the sense of what is ai d as withéwha
influence the discharge of his official duties in returt o mmuni cated by the manner anoc¢
for the payment. Mo r e s fRénchi2000:t58)! Thig is why tha act df bribeny canf v a | |
must be corruptly offered with the intent to induce thahave pragmatic implications.
person to act in a particular way irstor her official
capacityo (Solan&Tiersma 2007: 194) . Li kewi se, t he
prosecution must prove beyond a reasonable doubt that  Speech Act Theory
the defendant, the public official acted with corrupt

intent in exchange for the illegglid pro quo An essential topic that exists in almost all books

It is not necessary to shawat the public official O0 Pragmatics is speech actSpeech act theory

to whom the bribe was offered was actually corrupte@fidinally initiated by J. Austin (1962) in his book

by the offer. Similarly, there is no need to show that th& Ho Wt 0 do things with wordso

official accepted the bribe. Some statutes pass thpilosopher John R. Searle assumes that a significant
regardless of who initiates the deal. Either party can t?@g Orf] our use of Iang;?ge Is to dpirform certain acts,

found quilty of the crime independently of the other.2nd that utterances wabe regarded as events in a

Saudi Arabia Anti Bribery Law in Resolution I\|o_1755|m|lar way to ot'her actions. Austm first d|st|ngq|shes
on28121412 AH provides i nPeeep ‘?O%S'iar‘]lé’es 1”@ @erfortmﬁt'ggts- C%‘%{%ﬁ"@‘?share
person offering a bribe, and which is not accepted fromtgrances such as t"."t ments and questions-where

him shall be punished with imprisonment no@ctions are being described or_asked about rather than
exceedig (10) years or fine not exceeding one milliorF*Plicitly performed. Performatives on the other hand
Rials or botho. Article 2384t ra'lf?smﬁa)%”l%PfWB' _Heéf‘grm@%a&t NSNo. 11
of 1969 provides that @ dHEGhHydne yerpg (Figeh £Q0Q: 181), In grder igre ¢
public official and is not accepted from him shall be?PECIfiC utterances to be counted as performatives, a
puni shed with i mpr i kstham eanﬁberdjfg congifiopsmyist bermej. These ggnditions

there must be a corrupt intent in the mind of one of tH&® ca.lled elicity conditions. Austin (1962 in levinson

parties; therefore it is personal not joint in nature. Ye&983 : 229) distinguishes three main categories of these

bribery is generally regarded as an offense of a publf@nditions; _ .
official and the offerer of the bribe is deemed aft) 1here must be a conventional procedure having a

accessory whose punisient is derived from the conventional effect, and the circumstances and
punishment of the public official. persons must be appropriate as dpetiin the
procedure.

b) The procedure must be executed correctly and
. ) . . completely, and

Bribery: Pragmatically considered c) Often the person must have the requisite thoughts,

The act of bribery is partly physical and partly  feelings and intention, as specified in the
linguistic. The physical act is usually expressed through procedure and if consequent conduct in specified,
offering, or promising to offer, requesting, accepting then the relevant partiesust do.
taking money, an article of value or a benefit. In addition to the felicity conditions, Yule (1996:
Linguistically, the act of bribery is usually expressed0) points out that in everyday contexts among ordinary
indirectly through words but its intention can bepeople there are at least six preconditions on speech act.
guessed by the interactants through various types ©here are the general conditions, that they understand
contextual and paralinguistic cues. Pragosatthe each other and are nomseal, content conditions, that
study of the intended meaning of the speaker, titbe content of the utterance must be about a future
choice he makes, the effect his use of language has @rent; preparatory conditions, that each act has its own
other participants in an act of communicatiorpreparation; sincerity conditions, that the speaker
(Leech,1983;Crystal 1991;Yulel1996) is particularlygenuinely intends to carry out the future action; and
relevant to the linguistic analysis of brilger essentibconditions, that the utterance changes the state

Pragmatists postulate that on any occasion th# action or being and create new state or obligation. In
verbal action performed by a speaker consists of thréeibery, for example, the general condition is that each
related acts: locutionary; illocutionary, andparty ,the offerer and the offeree are serious and want
perlocutionary  (Austin,1962; Searle,1979). Ato complete the transactions. Téentent condition is
locutionary act is the basic act of utterance or producirayailable in that offering bribes is for doing a future act.
meaningful linguistic expressions: An illocutionary actSincerityconditions is met since both the parties intend
is the use of welformed utterances to perform specificto perform what they commit themselves to do.
communicative function(s): to make a statement, an  Many suggestions have been offered to classify
of fer, a suggestion , an dpeechhaets. [The kmesépbriamt classficatiom isuthei onar y
acts refer to the effect, the speakentsao create upon one presented by Searle (1977 in May 1993: 131).
other participant(s) while producing his utteranceSearle distinguishes five main types of speech acts:
Pragmatics, in fact, focuses on what is not explicitlyepresentative, directives, commissives, expressives
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and declarative. Representative speech acts represeheahas meant. The speaker can easily claim that he is
state of affais where the intention is to make the wordsesponsible for what he has actually said not for the
fit the world e.g. statements. Directives aim at directingdirect meaning that the listener attaches to what he
the hearer towards doing something e.g. orderbas said.

Commissives are those types of speech acts in which A closer look at the various aspects of
the speaker commits himself to doing something e.gndirectness resals that it has a number of
promise. Expressives involve expressing a certaicharacteristic features. Indirectness is said to be: a
psychological state e.g. congratulations. Declarationsiversal, intentional, non conventional, rational and

are speech acts that bring about something to the worldky linguistic phenomenon
e.g. marriage and divorce (Cf. Leech 1983:-206; (Leech,1981;Levinson,1983; and Grundy,2000). It is a
Finch 2000: 182). universal linguistic phenomenon bese it is found in

almost all cultures and societies although different
cultures vary widely in how, when and where to use it.

Indirectness: Characteristcs and 't is intentional in the sens
Strategies specific effect upon the hearer utilizing shared and/ or
. ) background kawledge, and interlocutor's rationality
Speech acts of the kinds already mentioned cgn, g inferenced (Thomas 1995 :

either be direct or indirect. A speech act is said to kenyentional forms, most of them use non conventional

direct when the form of the utterance coincides witlyyms i.e. forms which are not commonly used to

what the speaker is intending to convey i.e. when themmunicate the function intended. It is rational in that

utterance directly, openly plainly and bluntly # s p e & kehaving in a rational manner to avoid
communicates what it intends to communicate. BY mbarrassment or face threat e
contrast in indirect speech acts there is a mismatghig: 121). Finally, indirectness is costly and risky: it

between expressed and. implied  meaning.  liykes longer time for the hearer to understand what the
indirectness, Searle (1979: -312) not es §fkdr wafitd b &onvey; and the hearer may not

speaker communicates to the hearer méwnthe | ngerstand the speaker's intenton or he may

actually says by way of relying on their mutually misinterpret the intended meaning that is expressed
shared background linguistic and HAamuistic indirectly (Ibid).
knowledge together with the general powers of |y everyday communication, the frequent use of
nationality and inference on the part of the hearer.  jngirectness is said to be governed by a number of
Indirect speech acts are quite common iRariaples the most important of which arée telative
everyday onversation. Pinker et al (2008: 833) POINhyower of the speaker upon the hearer, the social
out that people often do not blurt out what they mean iistance between the interactants, and the degree of
S0 many words; they, instead, veil their intentions Ifmposition, rights and obligations each party enjoys
innuendo, euphemism, or double speaker. When peoqiﬁqomas 1995: 128). The employee, for example
speak, they often insinuate their intent inditecather ands to be more indirect when expressihip
than stating it as a b_ald proposition. !Examples includgissatisfaction about his employer. By contrast, you
sexual comens, veiled threats, polite requests, angee| in less need to employ indirectness when you feel
concealed bribes. Because of most bribery acts are dqiigse to someone, or similar to his age, social class,
indirectly a detailed discussion of the indirect SpeeCBCCUpation etc. You need to use indirect speech when
acts is going to be ria so as to provide a linguistic the sjze of imposition is relatielgreat as when you
background for subsequent discussion. ask someone to do something to you which might be
Indirectness is an immediate and central concejleater than his ability or beyond his ability. Finally
of pragmatics. Obeing (nbiR&ndss degbrds on WhktifeMo? not thé spedkér had 2

communicative strategy in which the interactantgye right or obligation to affect the hearer's behaviour.
abstain from directness in order to @ie crises or in Indirectness cabe expressed in various ways. In

order to communicate difficulty and thus make theifelevant literature, these are called strategies of

utterances consistent Wihdidctnessh ReSearéhaworR ondirdifectnBsS (Brolwf N € S S ¢
Indirectness is often appealed to _for a variety ofnd |evinson 1987, Obeng 1994, and Bull 2003 in
reasons. Thomas (1995: 18B points out that Alkhafaf 2005) identify six strategies in which
indirectness is universally used rfdour reasons: jngirectness find expremns: metaphors, innuendoes,
interestingness, increasing the force of the messaggphemism, proverbs, circumlocution and evasion.
competing goals and politeness, and regard of face. In" A metaphor is a twisted speech or writing used by
other words indirect speech is used to make the speaker or writer to embellish his/her utterance or
message more interesting, more forceful and effe?“‘(ﬁriting by asserting that something is equivalent to
and more politely expressedto save face, avoid another which in mdsways different. It is sometimes
embarrassment, and to achieve the sense of rapport thgbealed to save face and to give the indication that the
comes from being understood without saying what ONéreaker possesses good speech. Innuendo or

means. Dews et al (1995 in Alkhaffaf 2005: 94)nsinyation is an indirect suggestion often with harmful
believes that indirectness provides immunity to thg,nnotation.

speaker and frees him fronlif responsibility of what
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Innuendo is often resorted to when thesimply, how does the ineractant get to the indirect
interactand are engaged in delicate issues withouneaning the speaker aims at?
being engaged in direct verbal dueling (Obeng 1994: Considerable research has been devoted to
53). The user of the innuendo can easily clairprovide an answer to this question. Grice (1975: )
immunity provided that it is used responsibly withoumaintains that the interactant is able daess the
mentioning the name of the person whom the innuendimplied meaning of the speaker because competent
is directal at. language users are usually cooperative and observed

Euphemism is usually appealed to when talkinghe shared rules of conversation which are subsumed
about delicate things or topics to overcomeainder what he called cooperative principle. This
unfavourable implications or unpleasant connotation gfrinciple dictates that the speaker's cdmniftion is
a word or phrase by another which has less harsh asubpose to be informative, truthful, relevant, brief,
more cheerful expressions (New mark 1963in Naoumlear, unambiguous and orderly. Technically speaking,
19%: 5) as when a man saying that his wife's physic#the speaker's conurbation should satisfy the maxims of
structure is changed instead of saying that his wife hgsiality, quantity, relation and manner. (Cf. Levinson
become pregnant. This strategy is said to flout Gricedr®83; Grundy 2000). Violatingne or more of these
maxims of perspicuity in that it is less clear (Obengnaxims will lead the hearer to make what Grice calls
1994: 58). Yet, it can be seen astydnd eloquentand A Conver sati onal |l mplicatureo
saves one's face. implicature tries to explain a hearer gets from what is

The strategy of using proverbs is by far thesaid to what is meant in occasions when the speaker
commonest strategy in which indirectness findsonveys more than, or ftkrent from, the literal
expression. Obeng (Ibid: 43) notes that the impersonaleaning of his words and expressions. To this end,
nature of the proverb helps the user to claim immunit@rice distinguishes, first between conventional and
from any socialor individual penalty that might nortconventional or conversational implicature.

otherwise has been imposed. Conventional implicature is evident from using specific
Circumlocution is a roundabout way of statinglexical expressions andoes not depend on special
things. It i s defined b gontdkts for thelr interprétatién8The use8d DYt armls At h

use of a large number of unnecessary words to expreégst’' in any sentence have the implicature of contrast;

an idea needing fewer words especialjyrig to avoid ‘even' implicates ‘contrary to expectation' (Yule 1996:
directly answering a di f4b)iBy oohttast conversationab imglicatur® is eontexx c e s s i
use of words may communicate to the interlocutor thatepemlent. It depends for their interpretation on a wide

the speaker does not like to answer the questigange of contextual information including information

directed to him or to talk about the point under questiombout the participants and their relationship with each
Circumlocution again, fluts Grice's maxim of manner other (Finch 2000: 167).

ibe briefodo; yet it is recommended to maintain face ar
a polite way for refusing or accepting a controversial
view point. The Speech Act of Offering Bribes:

Unlike circumlocution, evasion is derived from o .
the verb evade fito get outln Fyeyqay situgions ‘?ﬁf””geéy'ég‘;p_e from
(McArthur 1981: 620) It is a sort of tricky avoidance of2ccOMplished through physical and/or verbal acts (i.e.

answering delicate or embarrassing question whictHrOl_Jgh Ianguage_). Nobody is convicted for offering a
service, an assistance, or money to another for

one has no option but to answer. It is a kind of fac > v ffer is indicted wh
maintenance answer to a face threatening questiosmanitarian purposes. Yet an offer is indicted when

Bull and Mayer (1988 in Al khaffaf 2005: 26 the offer involves an illegal element.ixehen the offer

summarize the options available to the speaker to eveéée{?aede ig rferpugerraéio; to ansillrfz%alyact EO fegdgnse by 43)

critical or embarrassing questions among which are: S \

ignoring the question asked, attacking the questioR€tWeen an offerand a bribe lies intie quid pro quo _
apologizing, or declining to answer the questor®,f @ bribeo. Before we identi
stating that the question has already baeswered or of the speelt act O_f off_ermg bnbe_s, a review of the

repeating the answer to a previous question. Agaiﬁ',Oeech ac_t of pffermg, in general, is required. .
evasion flouts Griceds maEfngiscgmmonly yndeisioqd as presengng o
relevant 6; yet it an i Y grenysing to pre§eptrs%n}etgl(§%y(mor}e36 th"kq' Ob p up

cooperation, overcoming face threatening and savir%‘fr\('f:e) to express acknowledg_ ent, or 1o maintain
face in a tricky manner. ositive socialrelationships leaving the offeree the

Having identified he strategies that are choice to accept or deny the offer. Hickey (1986, cited

commonly used in indirect speech act, the question ) AI.-Shga'baan 1999: 15) argues that as a speech act,
be addressed now is: how is it possible for the hearer Qféring involves a sort of commitment on the part of
interactant to uncover the intended meaning of tH© SPeaker independent of the hearer. Following
speaker fAthe unsaido frpefesgloipkclassifcatignpf spepch acts, Hapeher | ¢ o
meanings of thavords uttered by the speaker? Put i 1979: 7) wews_o_fferlng as a (_:omm|sswed|rect|ve

speech act requiring two participants to act: the offerer
who looks forward towards the completion of the act by
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a positive response from the offer8dersma (1986: act in that offering a bribe can have a bearindoth
190, 197198) argues that the speech act of offeringhteractants and is normally refused and might lead the
must adhere to two basic types of rules: those thaefferer to jail. It is, therefore, most often made
regulate the process of offering and those that count mslirectly to leave a chance for denial by both parties.
placing the offerer under the obligation to carry outthe  The speech act of offering bribes, however, has a
terms of the bargailhese must be accompanied by amumber of features which set it arpltom the general
particular intent. speech act of offering. To me, the characteristic
Addaraji et al. (2012: 4) suggest that the speedeatures of offering bribes are the following:
act of offering be accounted for in terms of orientation: First ,Applying Austin's felicity conditions to
whether the offer is speakeriented, heareoriented bribery, in order for the speech act of offering bribery
or speakeheareroriented depending ondhspeaker's not to misfire, the offeree muste a public official
intent to commit himself, the hearer or both. In speakehaving specific power or authority, and both the parties
oriented offers, the speaker commits himself to dperfectly know that what they are doing is illegal, yet
something to the hearer who is a mere observer, ethey intend to accomplish the deal to the end.
Shall | get you a chairt heareroriented offers, the Second It is a speech act of corrupt intent. The
speaker directs the heargr do an act if the hearer offerer promises to presemoney, an article of value
accepts the offer, e.glave a coke; while in speaker or a service to a public official in exchange for a benefit
heareroriented offers, both the speaker and hearem illegal act done by the public official for the benefit
commit themselves to do an act on condition that thef the offerer. It is this corrupt intent which is
hearer accept the offer, e @erhaps we should have incriminated by law.
other cups ofda. Third, it is mostly done indirectlyThe offerer
The speech act of offering is also said to bearely uses baldnrecord strategies (to use Brown and
culturebound. The ways offering is done have culturalLevinson's 1987 terms) in offering. This is because it is
implications and differ from culture to culture (Leechhighly facethreatening act. S/he most often use indirect
1983). The ways offering is made or expressed astrategies and conversational implicatures to
considerably affected by the cultural valweistoms communicate his corruphient. S/he may use double
and traditon and have, therefore, differentneaning expressions, jokes, overstatements,
implications. maneuvering, etc., to save his face in case that the
In terms of politeness theory, the speech act affferee does not accept the offer and also not to harm
offering is seen as a face threatening act. Withithe offeree's reputation or sdétfiage. Indirectness is
politeness theory, ‘face' is understood as evegnlso appealed to bease these strategies can help him
individual's feeling of selvorth or sé image; This to easily deny his corrupt intent and thereby escape
image can be damaged, maintained or enhanc&dm punishment.
through interaction with others (Thomas, 1995: 169). Fourth, it may be preceded by negotiations with a
Brown and Levinson (1987: 13) distinguish betweethird party especially when it occurs for the first time
two types of face wants: positive and negative. Positive that the offerer comes to the offerelee(fpublic
face is reflected in the speaker&site to be approved official) with full background knowledge about her/him
of, respected and appreciated by others; whereasd prior agreement about what, when, where and how
negative face refers to the speaker's desire to Hewill be paid. When there is no third party, preparatory
unimpeded, or put upon and to have the freedom to dtrategies such as requesting for help, explaining the
what s/he wants to do. Within this framework, offeringproblematic situations hecking the person(s) who can
is done baldly or directlywhen the offer is in the help doing what s/he wants and whether the person can
hearer's interest. By contrast, offering is madaccept a bribe to complete the corrupt transaction.
indirectly when it is in the speaker's interest, when it iBifth, it is speakehearer oriented in the sense that both
highly demanding on the part of the hearer, when thée offerer and the offeree benefit from the transaction
speaker expects that his offer might be denied by tlwehen the offer is accepted by the offeree.
hearer, or whernhe offer damages the hearer's self Sixth, it is a bilateral corrupt contract.Theofferer
image or his reputation in the eyes of others. For thesemmits himself to pay what he promises to offer and
reasons, the speaker uses various strategies té offeree (the public official) commits himself or
indirectness to mitigate his offering. promises to do what is required from him by the offerer.
The speech act of offering bribes share the  Seventh, it is sociallgonditioned and culturally
general speech act of offerimgseveral respects. First, bound. What is sometimes regarded as a grant, a present
it is speaketeareroriented in the sense that the offereior a gift in a given situation or context in one society
commits himself to what he has promised to offer onlynight be regarded as a bribe or a grafti in another
when the offeree does or promises to do what Bociety.
required from him by the offerer in response to the Eighth, it is contexdlependent The words or
rumunirationreceived or promised to receive. Secondexpressions uttered by the offerer have context
there must be an intettte offer intends to pay or dependent meaning which are usually more or difficult
present or do something and the offeree intends to fflmm what the words might literally say. They are,
something to the offerer. Third, it is a fateeatening therefore, understood differently by different
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participants in a given communicative ateThis will expressions that are typically regarded as an indirect
help the offerer to claim that his/her words have beeoffering of bribes.

wrongly understood. The second group of participants were solicitors ,
Ninth, the offeree must be a public official and theauctioneers, lawyers who are regularly in direct contact
act to be done must be within his capacity. with the groups above and puasits who apply for the

From a socidinguistic perspective, offering offices mentioned above for one reason or another. The
bribes is to be viewedsa speech event of special typeparticipants in this group were asked to write down the
A speech event i s fa pi eases and fcircumstanges ithattfdrce them to dofloave t i o n
communicative happening consisting of one or mor#legal means and ways to have their applications done
utteranceso (Criper and aWlithdidatfais sompleted.1975: 185). As a
speech event, offering bribes consists of a series of
predictabé events which seem to be recurrent in most
bribery cases. They usually take four phases: |nstrument
stimulation, negotiation, agreement/disagreement, and . .
extension (cf. the four phases of brib@mpblem, The instrument that was found to be appropriate

proposal, completion and extensisuggested by to collect the data was two versions of an epaded
Shuy 19'93: 224). qguestionnaire. The first version was presented to the

In Iraq, the phases of offering briberyusuallytaké i rs t. group. .I t read s as Foll
the following route: A problematic situation is in the.o.fflce, pemg respo_nsble for. performmg or
stimulated by expressions of some kind uttered by $yipervising actions or appllc_atlo'ns directly pertment to
public official indicating that the application cannot be? 1arge class of people and in direct contact with those
managed in a normal way, or a conéation of special who want to have their applications or business done,

type which requires paying a lot or being demanding §°U €ome across people who persist on having their
committed. Next, a negotiation starts either directly ofin9s done quickly and perfectly, legally or sometimes
indirectly through a third party as a mediator in order t Iegall_y. Would you kindly write down the cases or

overcome or help solve the problematic situation. ThefRCCasions when those people offer or promise to offer

the transation may either succeedhen both agree on irectl_y or indire_ctly money, sgrvice, article of value,
the terms of the deal or faiwhen one of or both the Penefit and the like to have things ddoe them; and
PR etﬁae recurrent expressions as far as you remember from

gich you infer that they are indirectly offering
ri beso?

The second version was presented to the second
group. It reads as foll ows: f
. . . regular pursuant or soltor, being in direct contact
Data Collection procedure and Analysis: with public servant especially those working in the
Participants: Directorate of Traffic office, Passports Office, Real
state registration, the General Commission of
axation and the like, would you kindly write down the
ases in which yohave no way but to offer a bribe to
Ave your application done quickly, and the
expressions from which you infer that you should have

agreeing/disagreeing, and extending phases of offeri’[0 pay or promise to pay, money, an article of value or,

ng L :
. : : X e a? benefit if you want to have your business or
bribes. The first group included public officials Who.application doneuickly and smoothly.

\;veég;? iglsrt(ietfjttigﬁgti\j\?rt]evrv;hof?eeqﬁlﬁe aunsst?npplgcr?(;‘/t; """ 1n addition to the guestionnaire, interviews with a
P 9n req 9 number of public officials, solicitors, auctioneers, and

receiving bribes are quite probable. The public Oﬁ'c'al?awyers were made asking them to remember as many

were ra”dom'y s_elected from those \_/vho vv_ork in th%xpressions as possible from which one infers that the
Vehicle Registration Department, police officers whqg

. 9 . e . Speaker offers a lré of some kind to have his business
work in criminal investigations, and public servants o
: LY . _“or application done.
who work in immigrabns and passport office
especially those responsible for issuing passports, and
civil servants working in property conveyance section . . .
in Real Estate Registration offiteMosul Branch, and Data analysis and discussion
those working as tax assessors in the General The data collected were put into four categories:
Commission of Taxatin © Mosul Branch. The the expressions that indirectly stimulate the applicant to
participants in this group were asked to write down a®ink of an illegal way to have his application or
many occasions and cases as possible that stimulatebgsinessdone; the expressions commonly used in
drive the applicants to have their things done illegallyiegotiation; the expressions that signal that the offer is
and even tend to offer bribes indirectly to have theiiccepted or denied; and the expressions which indicate
affairs conpleted. They were also asked to write downhat the transaction can be extended to other cases.

Finally, extension can be made when the parties agr
to extend the agreement to include futuregeations.

In order to collect the data on the verbal act o$
offering bribes two groups of people were purposefull
selected for providing the expressions and utterancE
that are commonly used by thetdractants in the
speech event of  stimulating, negotiating
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Below are the expressions that stimulate the eppls the points of view of the public officials in the
to think of illegal ways to have his business done frorimstitutions already mentioned.

Expressions No. Translation
Otc WpF!l. FnyAK 1. There has been a sign of attachment g
your car in thevehicles register.
Yuit MR TUB FK C o8 c HA R 2. |The chassis number of your car is differg

from the one fixed in our records.
cHA B X BAPFHOFNAAFO b a ( 3. | You have to go back to custom office t
check up the chassis humlagain.

003Y WOB WpF Kit 8F DRy 4. You have to go back to the inspection
office to check up your car again.
eYFM Dywxp® bPikQF3 b 1O 5. The stamp is not clear. You have to gg
back to the same office to stant@again.
Ahbl ¢ K BF LWHF.r IOF (¢ 6. The legitimate owner must personally
attend in front of me.
WOTrWF WART .cblad?]| 7. Come back in two days, | will put your
application in the queue.

The expressions above are quite normal in thine chassis number in the custom office or in the
vehicles registration office. There is nothing in theminspection office where very long queues of carns
that leads or stimulates the interactant to offer bribesiaiting for him require a lot of time. Here, the
What changes these expressions into stimulations thateractant has no way but to negotiate with the public
motivate some interactants to offer bribes to have theifficial to solve the problem. Expression No. 6 leads to
business done illegally is the comnicative event or think of offering bribes when the applicant is not the
circumstance of the individual interlocutors and théegitimate owner and that the owneannot attend
background knowledge the public official has about thpersonally either because he is dead or very difficult for
applicant. him to attend the registration office. Expression No. 7

To begin with, expression No. 1 above stimulatesnhances negotiation with the public official and may
offering a bribe when the applicant perfectly knows thagometimes offer a bribe when the applicant is from
the car habeen officially attached and wants to lift theanother governorate lives in the suburbs, or his
attachment sign illegally. Expression No. 2 leads teesidence is far away from the custom office and
offering bribery when the applicant knows that theannot stay for days in a hotel waiting for his business
number of the chassis was fake or tampered with ¢to be done.
does not want to go to the custom office to fix it The frequent expressions reported by those
carrectly. Expressions No. 3, 4 and 5 lead to think ofvorking in direct contact with people in the passport
offering a bribe when the applicant has had painfuffice and found to be leading to offering bribes were
experience in the custom office and that checking ue following:

Expressions No. Translation
W C FecHmta €8 4C/Tt H M 1. | Your passport is expired and it's renewal
not easy.
6 BRYYOR/1HivMj v p BT 31 H 2. Your surname is wrong and you need td
WA Be & T. BOF check it and the whole application should
renewed.

Uy M Hop [a3Cron wfl QWECH /| 3. | You are prohibited from travelling abroad
and lifting the prohibition mark is not easy
Fpr & BSCRp F lHBHhw | 4. The application forms have finished. You
have to obtain one.

W T b K HW WHETCE FiOFral@piGp 5. The identity card is expired. You need g
new one.

The first expression may lead the applicant tabroad unless he negotiates with the officer in charge
offer bribes to have his passport renewed when he convince him to overlook the prohibition issued
needs to travel abroad urgently. Utterance No. &gainst him and permits him to travel. Utterance No. 4
stimulates offering bribes to aect the surname stimulates the crooked way to get an application form
because the applicant perfectly knows that the legahly when it is imited in number but essential for the
route may take days or weeks but can be easigpplication for a passport. Utterance No. 5 has nothing
corrected by the public official in charge himself. Theon the face of it. It obliges the applicant to think of an
same applies to utterance No. 3 where the applicaiiegal way only when he learns that changing the
absolutely knows that he willoh be allowed to travel
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identity card is a very difficult task and needtdf The cases that were reported to invite offering
time and effort. bribes in the taxation office mostly come under the
following circumstances:
Expressions No. Translation
WOyibLAWAL | U B VA EH3O 1. | You have not shown up for a long time. I'
afraid the tax is high.
WL FBUGKA 12 pRIKYLLEK. 2. Have you got excuses to help you?.
yvp o U &g hyuyl 12K ughA LB | 3. Your appication needs a lot of time to
MHJyBY. CN3 bF finish. Come back next week.

c?2pMY Yl 3B eB #3GCFrk 4 | Yourfactory will have a high tax becaust
its machinery is of European origin.
Ly OBnR CT blyB xn< FOBH 5. | Come back tomorroviVe will assess the
tax on your show on the spot.

The first utterance incites the applicant to think ok twisted way to change the place of origin of his
a wrapped way to bribe the public official only when henachinery or a way which may reduce the amount of
knows that the tax will be high. The second utterandax which heis supposed to pay. The fifth utterance
arouses in the applicant the tendencyfier a bribe invokes the tendency to offer a bribe when the applicant
when he understands that the excuses decrease tlterly knows that on the spot inspection will make the
amount of the tax but he has no excuses and wants th& assessor increase the tax considerably.
public official to help him in this respect. In the third In the real estate registration office, the following
case, the utterance instigates the applicant to bribe tb&seswere reported to invite the applicant to think of
public official whenhe has no time to wait for a weekan illegal way to have things done for his benefit in the
or more and wants his business done quickly. Thaost appropriate way.
fourth utterance greatly invites the applicant to think of

Expressions No. Translation
SRk c R R U yiP 1. |There is a sign of attachment on your hoy
in the registrar.
AN B UYENB Jj P 2. The buildings have not been fixed in the
registrar.
HFORDOKOKIE Cl B/ e. 3. | We have to see your house to estimate t
charge.
oY@ GhIAR M6 4, The title deed is old. You e€ a new title

deed for your house.

OBF L w&pdtFr4iOE FWOCH 5. One of the inheritors is a minor and you

need to bring a certificate from the Minor
Affairs office.

WpFp CyLl WpHH .5yt 6. |Youhave to go to Bghdad to bring a copy

of your house record.

In the utterance No. 1, the claimant wants to liftertificate by offering a bribe especially when
the attachment sign at all costs because this sigbtaining such a certificate is not very much necessary
prevents him from selling or buying the real estate. lor when going to Baghdad is costly and risky.
the utterance No. 2, the claimant wants to fix the From the view points of solicitors', auctieers',
buildings on his land and recognizes that this needdawyers and regular pursuants who are regular
lot of time and effort a case which motivates him to pagustomers in the offices above, some public officials in
something to have his buildings fixed. Utterance No. Bhose offices are artful in creating obstacles or
invites the inquirer to convince the public official notdemanding the applicants to submit documents most of
to go on spot inspection to asseahe charges especiallywhich can be overlooked leaving no choice them
when he perfectly knows that on the spot assessménit to pay or promise to pay a bribe to have his
would be much higher. Utterance No. 4 may motivatapplication or business done. The utterances above
the applicant to think of convincing the public officialwere mostly attached by expressions from which one
to overlook the date especially obtaining a new copy ohay indirectly infer that the pursuant has to pay in order
the title deedakes time and a lot of effort. Utterancefor his business to be completed.

No. 5 stimulates the inquirer to ignore this certificate A pat from the minute differences in the
when he finds it difficult or impossible for him to obtainexpressions that are recurrent in each office, solicitors,
such a certificate from the minor's' Affairs office.auctioneers, lawyers and regular pursuants reported a
Finally, utterance No. 6 invokes thinking aftwisted number of utterances that are regularly attached to the
way to persuade the public official to ignore thissituations already mentioned:
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Expressions No. Translation
WTHT xM .F3THI 1. Simple, scratch my back and I'll scratcl
yours.
LLE e O 2. My happiness is your happiness.
CyYahYm CyT| 3 Mutual benefit.
wryr?m. WCr Y 4. Show me kindness.
L0 hhiz UG, 5. Move your hand to make emmove.
_ 3P CLvS WO3Kk uH 6. Do something, do not just stand there
O m Ou 6F3j b UWsl 7. Your application needs wheels.
PORB FnlOpFO3T .ED 8. Your work is easy but it will cost.
e Ao E K 3 bb. 9. Don'tworry, just put fuel in the car.
FXHI3b.b E?J 10. Don't worry, but keep us in mind.
BRI R SE EAY D 11. Consider it done. Just show me the 're
card'.
WiTp prieer Uil 1D 12. Your application needs a push.
cn IR 2 PpYE AWEB IBGPY | 13. | want to complete your application, bu
I'm afraid that | might miss my bus.
293 TC?2.clrb pl| 14 This needs (copybook)ten grand to bg
completed.

The expressions above are commonly uttered lommunicative event subsumed under what he called
the public officials wha the pursuant or applicanticooper atmicve!l @6 and conversat
please them to help him giving different reasonsThe cooperative principle suggests that one's
Unlike the expressions provided by the public officialc ont r i buti on t o be fAsuch as i
which are constatives and stating facts and hawehich it occurs, by the accepted purpose or direction of
informative functions, the expressions provided by the h e tal k exchange i n whi ch
second group- audioneers, solicitors, pursuants,(Levinson, 1983101). To have an effect, the utterance
applicants and the like, are performatives anthade by the speaker is expected to follow four maxims:
negotiable. They are performatives in that wheof quality-be truthful and never say what you believe to
uttering them the speaker is not telling facts obe false; of quantimake your contribution as
imparting information; he is, actually, requesting, oinformative as is required; of relevanbe relevant to
urging his interlocutoto negotiate or bargaining with the topic you are talking about; and of manrbetbrief,
his job in exchange for a personal benefit. Still, unlikerderly and avoid ambiguity (Ibid: 16102).
the expressions of the first group, almost all the  Relevant to the cooperative principle is the notion
expressions used are indirect employing a variety af presupposition which is a proposition taken for
linguistic strategies to convey them. Of course, theggranted by the speaker and is supposed to berkbgw
are canmonly uttered when the public official feels thethe hearer although it is not explicitly stated (Cruse,
difficulty that would face the applicant in providing the2006: 137). Presupposition is of two types: semantic
documents he requests or the task he is requiredand pragmatic. Semantic  presupposition s
perform to have his application request or claim carrieconventionally triggered by using certain words or
out. Also, these expressions are mditrosaid by the expressions such as iteratives, verbs that iteliea
public official sarcastically with tricky laughter to savechange of state, implicatives, verbs and certain
his face when his interlocutor refuses the transaction grammatical  constructions; whereas pragmatic
misunderstands his intention, leaving a space to depyesupposition is inferred from the situational context
his intention to solicit a bribe and that his words havéfor details, see Yule, 1996; Saeed 1997; and Grundy,
been wrong} interpreted. 2000).

The expressions above were reported by the In addition to the speech act thepthese two
auctioneers, pursuants, solicitors and those in direabtions are highly relevant in bribery cases. They can
contact with the public officials who are fully awarehelp in explaining how the intention of the offerer,
that all the words and expressions above refer to oselicitor and acceptor can be understood without being
thing, namely, a bribe paid to tpeblic official to have explicitly stated. Thus, the utterances reported by the
him nudge the applicant's business or application undauctioneers, pursuantsligitors etc., are not uttered to
his charge. impart information. They are uttered to negotiate with

The question now is: how is it possible for thoseheir interlocutors the terms of bargaining of the act to
people to make a rel at i bepsrforimed withehe publie afficidi farttha applicast's s ai d 0
wi t h iwhat i s i mpl i cat deahéfitiniexthandei fdr theemoaeey,tarticle éf tadesa t i o n a |
contexts.The answer to this question was provided byenefit to be given or promised to be given by the
Grice (1975) who maintains that the interactants alplicant.
able to understand each other's intended meaning The expressions reported by the second group
owing to conventions agreed upon in a givenvhere each of which can attach to any of the utterances
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regularly reported by the first are obviously speech acts.r uc k s 6, 6red cardd or o6noteb
These speech acts commuméca one basic peopl e conventionally use the
communicative functiorthat of requesting bribes. Thishands 6 to refer to i i
communicative  function has mainly beendoi ng somethi @

communicated indirectly using various strategies diankn ot e of 25 t h
indirectness. The speaker depends on theo Abuckso i . e. 100 US doll ar
presuppositions he assumes on the part of his Of course, loading these expressions with double
interloctors and his interlocutors are mostly able taneaning to indirectly refer to money or an article of

figure out the speaker’s intended meaning on the bas@ue is a maneuver to cover the maliciou®ri, to

of their background knowledge, contextual clues, isave face and deny any accusation of him for soliciting

addition to the cooperative principle, andbribes assuming that he has never asked for money and
conversational maxims already mentioned. Thus, whehat the words he uttered were wrongly and maliciously

hearingthe utterances above, the rational applicant isterpreted.

o<
ca

fully aware of how to c ar 8olicftimgrbribes,canwrhcannot liehnatigaded loyi | i n g
6hand movement 6, 6t r uc k g¢hé publie afficialilnnfact, Very few public effictals u nd e r
guestion, how the appl i cworkingoim the offcestabode solicitl forwhrilzes ind put t i
benzene in the <car é @& ganpasisorswith tiwbeasubjected ® maioub eases af

i mplies and what the 6r eofferimgdnbdsdvithoud bem@ doleited. THe folowibgo nu d g
the application, what 6 nekpsessions gerd raperted hy shé puhlic afficials wha nd wt
66notebook/ bucké r ef er scompteta.the qzstionmairé and werentervievied o
presupposition, conversational implicature andhe present study and subjected to various cases of
contextual cues, the speaker assumes that thadisteoffering bribes:

understands his metaphors | ike 6éoil your hand?é6, Oput
Expressions No. Translation
Y & cpy BLBTOY 1. Please, let this ¢
everything you want.
Wh HWHFBAbYM F ol 2 Nudge iit, and 1|6l
while.
c3hE E2Y k£ cREBYY 3. | am ready for everything. Just finish it
please!
L DR Y pvip b 4. Just finish it an
3Gy KRB bIK. 5. Reduce the tax amount andl am ready f

whatever you say.
OYFc c HIBrHEEBE3ME EY M | 6. Just help me with the custom duties ang
am ready to do what you want.
FACHVEYCTIAIED | BBl E 7. Just lift up the compounding prohiigib
and say what you want.

HTF H FXYwxF bXOTFT3IxdH| 8 If you need anything | am a goldsmith/

6 MMPEHK B4 cib. have a petrol station / a restaurant in A
Maj mudal/ car show
pHtHB FiDID D HBE 2 9. Just @ the puncture and the air is hand

WpHtHuBe WOr bpHF| 10. Knead it and the yeast is at your hand|

The utterances above signal the third phrase ebnsiderably. In utteranceeen, negotiations to lifting
offering bribes. These utterances usually follow thep the attachment sign is recurrent in the Real Estate
ones uttered by the public officials indicatingat Registration Office while prohibition from traveling
negotiations can be made and a sort of compromise caloroad is commonly found in Passport Office.
be reached. In the first four utterances the applican@anceling the attachment sign or prohibition from
request the public officials to make their applicationsraveling abroad is na@n easy task and the applicants
up and that they are ready to offer the interactants whate sometimes ready to pay millions of Iraqi Dinars for
they wantusually moneyin exchange for what the such canceling. This is why there have always been
public officials are going to do illegally or rooms for negotiations and offering bribes.
illegitimately for him. These utterances were quite Utterances No. 8, 9 and 10 are different from their
normal and recurrent in almost all public offices anghredecessors in th#tey are highly indirect. They can
reported by almost all participants and interviewees ibe approached pragmatically because the speaker says
the present study. Uttertees five and six were something and means a completely different thing. In
particularly used in Real Estate Registration Office anthe utterances above, the words do not say what they
General Commission of Taxation Office because thmean. They are not answers to questions like what do
tax and custom can be very high, a case which leavgsu do br living? From the context in which they are
the door open for negotiation to reduce thenused, the presupposition the speaker made on the part
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of the listener, social background knowledge, thpromise given Those who are outside such types of
cooperative principle and implicature in addition to theommunicative events and transactions may not
conversational maxims already pointed out. Thenderstand what these utterances exactly mean and
ut erances Al am a gol ds mihythey haveibeen hteredkin that sguatiom. Dhiswil t at i o
and Al have &ajensut awr am tgivkiltme mehactantsaadditional immunity and safety
auto showd have only oneandhemimoescape &dmithe eccusationot offeviny : fi
am rich, | have a lot of money and | can pay what yoand of soliciting bribes claiming that their utterances
say, just process my applicationwithimy r a u t hmeaniwhay tbey say and that the interpretations given
The same applies to utterance No. 9 where the speaketheir utterances were not right.
uses a metaphor fipunct ur e oOfféering briees ecan dlso bée hiewed @p lai cat i
which failed to move s moconinissive speechl act io whicdne gartyacommits t o r e f
to the bribe (the money) which can help in making thhimself to give or do something to the other party. In
application proceed gain. The same relationship the transaction, the offerer commits himself to pay
appli es to the fidough o0 maney,da setvibee or afibEnefit tm the gubdlic offidial it h
changes the dough to bread. Again, the applicatimxchange for processing the application legally or
which needs to proceed is linked to the dough whicliegally. By contrastthe public official commits
needs to be Akneadd and himbeH to process the applicatiowih exchangd fortha s t h e
fidougho t oedlorthe enaneyiwkichlcan bemoney, service or benefit he got or will get from the
paid in exchange making up the application in an illegaifferer. This transaction is negotiable in the sense that
way. one party, usually the public official, may accept or

The communicative function of offering bribes deny he terms of the deal. The following expressions
can be easily understood by those who were usedwere reported by the interviewees as verbal signs of
hear such expressions and to work on the basis of thgreement by either party.

Expressions No. Translation

wrydr s KY 1 | can manage it. You can count on me.
€.6)) 2. With pleasure.

LpVs. 3. You can not be denied.

pF.Hb 4. Done.

By 5. Itis a deal!

bAbYy n3 3.8 FKIJIIKY |6. You can consider it

As for the expressions uséal decline an offer, the following utterances were also reported by the same
interviewees to be regularly used for declining the offer.

Expressions No. Translation
pCLY .FB _ CHE 1 Sorry, | can't.
O3hb fFB wWANI OF| 2. You are welcome, but yompplication cannot
proceed!
c3rnt FB Ofugdshl Nlertl 3. | do not care who you are or what you do,
complete your documents.
6n3s elfcY FB Ux| 4 You are like all the people here. You are not
better than them.
WA IBUA HYc3th CTt Db 5. Do you want to bribe me? I'll call the police.
FXCK clrTt EBM c|B6. Your request is not legal and cannot procee(

Unlike the expressions that are commonly used i is determined and definite; utterance No. 5 expresses
negotiating and offering bribes, the speechh at agreement and settlement; while utterance No. 6 implies
accepting or denying bribes are direct, snegotiable, complete agreement and assurance. On the other hand, in
said with falling intonation and predetermined. Thehe utterances thahow refusal of the offer, utterance No.
perlocutionary force of the utterances of accepting bribdsand 2 are discouraging; utterance No. 3 is denying and
is usually favourable, beneficial, positive and wellfacethreatening; utterance No. 4 is assertive and
disposed for both parties. Bprtrast, the perlocutionary offensive; utterance No. 5 is suspicious and threatening;
force of the utterances of denying the offer is usuallwhile utterance No. 6 is destructive, unquestid@ and
unfavourable, notveneficial and negative for one party nonreconcilirg.
the offerer rather than the otktée public official. The The final phase of offering bribes is the extension
tone in accepting is commonly warm, sympathetiqgghase. Here, the agreement or acceptance of the offer can be
approvirg, conciliating and promising; whereas the tonextended to include future deals and transactions. This case
in denying is usually expressionless, aggressivbhappens when both the parties the offerer and offesee
reproachful and even threatening. Thus in the utterancestisfied with the terms of the transaction and each commits
above that show agreement, utterance No. 1 is promisitogperform what will be required from him in the future. The
and confidential; utterance No. 2 is encoimggand utterances that were reported by the interviewees to be
warm,; utterance No. 3 is cordial and sincere; utterance Negularly said by the offerer vweer
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Expressions No. Translation
Fandxs wdANll @3 KR 1. |1 will send X to you. He has the same iss
_FH D D YIETBp &K 2. |l have another application. Can you proc
it?
P OK F pg @eBbUTY 3. We have become acquaintances. Can
come to you every now and thH&n
_elC ufll cigib FatliBY 4. I will come to you if | have a problem, is
that ok?

In the utterances above, the offerer wants tfunction, namely, that of consolidating social and
consolidate his relationship with the public official andutilitarian relatonships between the interactants paving
would like to be sure if he can come back to hinthe way to future deals and transactions.
whenever he facea problematic situation in his office. The utterances that were reported to be recurrent
These utterances are pragmatically direct, less-facde the discourse of the public officials to express
threatening, because they are in favour of theonsolidation for future deals were:
interlocutor. They all have one communicative

Expressions No. Translation
oH3r.r FOF cx6 | 1. | appreciate it.
bUTMbKY1 3 & 2. Most welcome.
003Y wdANl. pu I 3. |lamready for any other work or busines
Oy ht CT1.231 M c| 4 Come to me and we'll do whatever you
want.
In the utterances above, the spedker public The sole physical evidence almost available in

official-wants to ensure his interactant that he is readgcriminating offering bribes is catching the accused
for any future deal or transaction. Pragmatically, thedtagrant delicto in the act of offering bribes. This
utterances communicate the speaker's readiness amaterial evidence is a beyond doubts evidence; yet, it
confirmation of doing similar work in the future. Theses not always easy to obtain. Actually, most of offering
expressions herald the presing stage in this deal bribes are done in safe places like restaurants, cafés,
which is often ended bwﬂﬁﬁ blypeddé be upon clubs, and the like. The public official rarely receives

ou) and its respon<® blyaﬂf @pdace be upon you money or articles of value in sioffice. This is why
%/oo)). P pon y most of the bribery cases are difficult to prove. It seems

to me, therefore that viewing offering bribes as an
independent offense a part from being accepted or
denied can mostly be proved by analyzing the
utterances made in a givepezch event from a soeio

The present paper aimed to provide a researchragmatic perspective. Analyzing the utterances from
based evidence on the pragmatic dimension of offeringis perspective can substantially help in bringing to
bribe viewing it as a speech act based on the spsakdight the malicious intent, if any, and thereby aids the
presupposition on the listener's background knowledggidge or trier of fact in his discretion of the
sociocultural  knowledge and  conversationalcircumstances thaurround the act of offering bribes.
implicature making use of cooperative principle ando our mind, accounting for the expressions from
conversational maxims. The major argument is that thvghich a lay person can infer the corrupt intent of the
verbal manifestations of offering bribes are less offerer and analyzing them sogwagmatically, can
essential evidence than the physical evidence in tigeeatly serve in capturing a lot of bribery cases which
court of law on the corrupt act of bribery can oherwise flee from criminal justice.

Conclusion
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THE PROCEDURE FOR THE REFERRAL OF THE CRIMINAL INVESTIGATION
BODIES

Denisa BARBU

Abstract

Vintil Dongoroz mentioned in one of his books that #fth
take place. d We can say that the criminal pr ose®acumebfon i s bec
a criminal nature by one of the above mentioned ways of referral.

The common point of all means of referral is that it always takes the written form, either by direct recording of the
injured party or by the oral hearing. In practice, the downt of referral is the document which will always contain the
registration number of the prosecutorés office anddthe r es:¢
the worker to whom the work was assigned for verification attigsent.

The referral is the effect of a manifestation of will for the purposes of conducting criminal proceedings that may be
brought by the criminal investigation body, the finding body or the injured party whose interests or rights have bedn violate
as a result of committing an offense.

Any criminal offense brought before the categories of civil servants mentioned in this Chapter shall lead to their
obligation to immediately notify the competent prosecution body. Also, the criminal investigatiorhboldyrefrain from
carrying out any criminal investigation if it clearly finds that it is not competent and the investigation is not urgent.

Keywords: jurisdiction, obligation,Criminal investigationcompetence, the procedure

The Code of Criminal Procedure states that the
. . complaint may also be filed in electronic form, subject
1. Introduction Ways of Referring to (g the existence of an electronic signature. As regards
Criminal Investigation Bodies the notion of electrowisignature, it is defined in Article
1.1.The Complaint 4 (3) of the Law No. 455/2001 republished as data in
o electronic form that are attached or associated with
The most common way to refer criminal other data also in electronic form, which will serve as
prosecution bodies is the complaint through whicln identification method. The electronic signature
individuals can address the authorities by making the@anna take the form of the scanned signattre.
aware that they have been the victim of a crime. In practice, there is a situation where the author
Any complaint may be made in writing or by oral of the offense is the legal representative and an ex
proceedings where the criminal investigation bodiesfficio referral is recorded in this respect.
record a report. This is done in his own name or by the  practical aspect:
trustee in a situation where a procuration is attached, byy  on 14.02.2015, at 18.00, T.R presented heagel
procedural substitutes or by legal represewtsti the headquarters of Onesti City Police, who notified the
instead of persons without exercise capacity. police that his son T.I. left the park to play in the nearby
Practical aspect: park and did not return. Police officers carried out
f On 15.05.2014, at 15.15, at the Policespecific activities to find the minor, and around 21:00
Headquarters of the Munijgshegilmizéddby gdlfce phtIradduvasNed foeh& was
presented named G.R. together with the minor G.lholice headquarters to record a report and hand him
who verbally reported the following: about oheur  over to parents. Considering that the minor showed
before, his child returned from school without having Marks on the surface of the body, the police asked him
Samsung mobile phone on it, and the child told him thalhout the origin of these signs, and the child reported
his mobile phone would have been taken from the de%rba”y that they were made after the beatings he
at the last hour when he had physical education.  receives almost daily from his mother. Taking into
9 The police have recorded a reportt@ningthe account the visible traces of
data of the legal representative, the verbal ones, and these reported by him, the police officers as observers
mention that they require identification of thehave been noti f i-wedtmenfbthe he of f ¢
perpetrators of the offense of theft. Following theni nor o and the case was ¢taker
notification, the criminal investigating authoritiesinvestigation bodies who developed specific activities,
carried out criminal investigain activities which also helped by a psychologist.
ultimately led to the identification of the authors. With regard to the form of the complaint, the
complaint must contain the name, surname of the

" Lecturer PhD, The Faculty of Law and Administrative Sciences, Valahia Wsityeof Targoviste, ( emadenisa.barbu77@yahoo.com)
! Legea nr.455/2001 r. Art.4, pct.3
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person who is makg it, accompanied by the personalcrime. In this respect, the legislator incriminated at art.
numerical code, the quality and domicile of the266 para. (1) Criminal Code the offense of fhon
complaint, and, in the case of legal persons,the nanfeor f ei t ur e whi ch consi sts i n
headquarters, single registration or fiscal identificatioannouncing the authorities, even thodghwas aware
code and indication legal or conventionalof an offense provided by the criminal law against life
representativeAfter these data the complaint describesr that resulted in the death of a person. It is also
the description of the act that he wants to claim, and tiséipulated in art. 410 par. (1) of the Criminal Code, the
author indicates if it is known and nomandatory to offense of nofinfringement of national security crimes
indicate the means of evidence that he considetisus criminalizeste per sondéds deed to do
necessary to be administered in order to prove the de¢hat he has been informed of the preparation or
Also, the injured party is not obliged to record the legatommitting of any offense that is likely to affect
framing of the act or if the criminal prosecution bodiesational security.
do not have the obligation to fit the act exactly as There are situations in which the denouncer may
indicated, but how it considers it necessary. If thee the person who committed the offense and thus
complaint is missing at leastne of the mandatory benefit from the removal of criminal liability as a cause
conditions of the form, the petitioner shall be remandeaf non-punishment.
by administrative means and shall indicate the missing  Practical aspect:
items, and in the case where one of the substantive off On 14.09.2014 R.E. turnemlt at the
formal conditions, for example the lack of all the naméeadquarters of the General Anticorruption Directorate
of the petitoner or the description of the deed, itisAr gek County Service, and fil
classified? fact that an employee of RAR Pitesti requested and
Due to the fact that not all persons have legakceived the amount of 500 lei to make his technical
education, they are unaware of the legal framing of thiaspection of his BMW 3 Series without passing it
act they wish to claim, nor of the competence of théhrough all the verification means. The DGA workers
criminal investigation bodies or the courhus, the received the denunciation and under the direct
wrongly directed complaint is submitted bycoor di nati on of a prosecutor
administrative means to the competent judicial body. tbf f i ce attached to the Argecxk
the criminal investigation body draws up the order tdenounced person, investigating activities that led to
initiate the criminal proceedings in rem on the basis ahe identification and probation of several RAR
the complaint, the prosecutor wénd the complaint to employees receiving regular bribes for various services
the competent body without taking into account thevho were circumventing the proper performance of
form of the refusal, except in the case in which théheir duties. Since R.E. filed the denunciatioriobe
prosecutor starts the prosecution. the criminal investigative bodies had been notified, he
Practical aspect: benefited from the elimination of criminal liability.
1 On 11.05.2015, at 09.00 at the Breaza City Police  Also, selfdenouncement may also have the value
Headquarters, the smlled F.H. who filed a complaint of a mitigating circumstance.
in which it was recorded that on 10.05.2015, at 22.50 Practical aspect:
while listening to music in front of block No. 2, on { On 20.08.2014 the workers of the Giurgiu
Peace Street, together with a friend, two gendarme€xganized Crime Prevention Service under the
presented, dressed in uniform that hit their bodies wittoordination of a prosecutor within the DIICOT
sticks andsanctioned them for their contravention. HeGiurgiu Territorial Office carried out a flagrant,
wanted to file a criminal complaint for the offense ofresulting in the fact that the DV received for resale from
hitting or other violence. Given that the Gendarmeri¢he named RT a number of 22 sachets containing a
workers have the military status, the complaint wawhite powder, possibly cocaine. Being faced with clear
filed administratively with the Military Prosecutod sevidence and at the request of his lawyer, the defendant
Office attached to the Bucharest Military Tribunal forR.T. filed a complaint with the criminal investigating
the investigation of the offense of abusive behaviour.authorities about the persons who supplied him with
o high-risk drugs, as well as with other indiuals on the
1.2. Denunciation same criminal level as he. Thus, the criminal
Any natural or legal person, even if he is not thénvestigating bodies initiated specific activities to
injured person, has the possibility to inform theinvestigate the facts, with 12 persons being prosecuted
criminal prosecution hdies about the existence of anyand the denouncer benefited according to art.15 of the
offense by denunciation. Law n0.143/2000 on the prevemti and combating of
Denunciation is a voluntary referral method thafllicit drug trafficking and consumption, to halve the
can be made by a natural or legal person without apenalty limits prescribed by law. Concerning the so
legal obligation to do so. Exceptions make certaigalled D.V, it is worth mentioning that the flagrant was
situations where denunciation becomes mangafor carried out following its denunciation and thus
the person has become aware of the commission of any

2Mi hai l Uudroi u. Procedurt penal t. Partea specialt 2017, Ed. Uni ve
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benefited from the prosions of art. 14 ofthe Lawno.Const an $a Mu n-ali was Irdcdived a n e
143/2000 his deed was not punished because it wagarding a denunciation from several detainees of
brought to the attention of the authorities before thBoar t a Al bt Penitentiary. Tt
criminal prosecution had begun. anonymous, no name or surname being indicated, but it
A denunciation is made only personally, and if havas broughtto the knowledge of the criminal
is a person with restricted exercisgpacity through his investigation authorities that the prisoner of F.L. of Cell
legal representative. There is a situation where thdo. 12, Body B boasts that he cheated more elderly
person who has been denounced by a personishislegad opl e by @t he accident metho
representative or a person who agrees with his acts if mney. In his criminal activity he uses a cell phone and
has limited exercise capacity. In this case, thseveral phone cards illegally obtained from other
prosecution is madex officio. detainees and is helped by his former concubine N.E.
The denunciation having a written form mustwho presented at the home of injured people to take
fulfil the formal requirements in the sense that imoney or jewellery from them. Considering that
contains the name, surname, personal numerical codeyeral facts of this kind were reported in the district
its quality and domicile, and for legal personsthenam€onst anSa Count vy, being | eft
the registered office, the unique iggation code, the the criminal investigating authorities heard of
fiscal identification code, the registration number in théhemselves and under the supervision of a prosecutor
trade register. Once personal data have been recordiey were able to prove the criminal activity of the
the description of the reported criminal offense, as wetletainee F.L. and the salled N.E., invesgjations that
as the indication of the perpetrators and evidence, wWere uncovered by a flagrant on 18.08.2014.
known bythe denouncer, must be given. The lack of  As in the case of the complaint, the denunciation
one or more of these form elements involves redressingay also have electronic form, subject to the existence
the administrative complaint by indicating the missingf an electronic signature, and in the oral case, the
elements, and in the absence of an essential conditiomminal investigative body will record in a minutes

as the author ds i deptidnioff iasdahen hean it imvédtiess quality. t he descr i

the act is incomplete or unclear, the organs of tracing )

criminal will dispose the classification. 1.3. The referrals made by leadership persons
Practical aspect: or other people

1 The workers of the Criminal Investigation Bureau On the same level with the complaint and the
of the Barlad City Police received by-neail a denunciation as a way of indicating the criminal
denunciation from Popescu Roberatsig that on prosecution bodies, there is the referral magethe
25.08.2016 he passed the Urological Department of tipersons with leading positions or by other people, being
Emergency County Hospital at the 3rd floor where #egulated in art. 291 para. (1) of the New Criminal
person was screaming from pain, which is why th&rocedure Code. They are obliged to immediately
denouncer wishes to be held accountable the medid¥tify the criminal investigating bodies the persons
personnel for negligence in the see: Police officers who hold leading positions within thepublic
proceeded to identify the denouncer and found that higlministration authorities or other public authorities,
identity could not be accurately determined, theublic institutions or other legal persons of public law
sending address did not exist, and the databas&bo, inthe exercise of their duties, have learned of the
contained a large number of people with that namexistence of any offenses. It is also the duty of the
Regarding the description of eéhdeed, the criminal persons who have contrdlties when, in the exercise
investigating bodies have determined that the injureef their duties, they have been aware of the commission
person cannot be identified because the name or evelhany offense. These people can be part of public
the ward in which he was present was not indicated afitbtitutions, but also of private entities with their own
the concrete way of committing the negligence offenseontrol mechanisms. Also in the provisions of Article
was not describedni the notification. Taking into 291 areincluded those persons exercising a public
account the findings of the investigation bodies, theiterest service which have been invested by the public
solved the denunciation in the form of a petition and diguthorities or are subject to their control or supervision
not find any real aspects of criminal nature, for whictand in the exercise of their official duties have been
reason they ordered its classification. aware of the existence of any crime, Wslilawyers in

If the denuncition is anonymous, it can not bethe performance of certain tasks, notaries public.
considered as an act of indicating the criminal  These referrals apply only to offenses for which
prosecution bodies, but the judicial bodies have th&e criminal action is initiated eafficio and must have
obligation to verify the veracity of the issues raised anie content of a denunciation. We note, therefore, that
if they find that they confirm, they will initiate the this way of referral esséially takes the form of a
prosecubn. mandatory denunciation.

Practical aspect: Also included in this category are the minutes

f On May 14, 2014 at the Police Headquarters dirawn up by the finding bodies listed in Articles 61 and

“Phd Judge Voicu Pukcaku, Phd Judge 4+42.st i nel Ghigheci , Proceduri
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62 of the New Code of Criminal Procedure. They ndhe article that a slaughterhouse in Bi€zei drove
longer resume the description and their exampgiasg dead animal remains in the Bicaz River, which later
both the theoretical and the practical part are entirefyollapsed in the Bicaz Dam and became an outbreak of
applied by the section of the finding bodies. infection. Taking into account the anenentioned in
The public order and national security bodieshe press article, the criminal prosecution bodies heard
shall draw up a report in the event of a finding of &f the offense of water infestation, and in the course of
criminal offense. This act has a dual functimth as a the criminal investigation it was ascertained that the
means of referring the criminal prosecution body beinggported issues are true.
provided in art. 288 para. (1) referring to art. 292 of the  In a rule of law, there are also specialitediies
new Code of Criminal Procedure and as a means with the objective of maintaining national security.
proof provided in art. 198 par. (2) New Code ofThese structures carry out specific investigative
Criminal Procedure. activities and the information obtained is confidential.
In this categuy is also included the conclusion of Criminal Investigation Bodies have access to classified
a hearing made by the court in the case of the offensdormation up to various level®f classification
of audience. according to the specifics of work, so they can be
Practical aspect: notified of offenses, but they can not use the documents
1 On 9 May 2014, 10 a.m., at the lasi Tribunalthey receive because they are not intended to be
several defendants accused of criminal grouping@dvertised. In order to capitalize the information it is
trafficking and money laundering habeen tried. The necessary to initiate ¢hcriminal prosecution which
public hearing was attended by defendants, includirgjarts from the official act of the ex officio notification.
D.L. what managed to bring a gun with ammunition Practical aspect:
into the courtroom. When M.S. had to speak, D.L. { A specialized structure on the maintenance of
pulled out a gun and directed it to the witness, but theational security carried out the specific investigation
trigger was not perturbed becguthe hitch was not activity towards the foreign citizen I.H. Asresult of
drawn and a representative of the guard intervened. time investigations, it has been shown that he travels
this case, the referral was constituted by the closing odégularly to Turkey by airplane and has more Romanian
the sitting, and the prosecutor present in the court toaltizens known to be partofthesoal | ed fAunder wor
over the case by immediately ordering the continuatiosuspected of dealing with drug trafficking. Given that
of the ciminal prosecution and taking the measure of.H. has a very high staard of living, with no visible
apprehension of the accused person that he intendedstaurce of revenue, and several people said they were

kill the witness M.S. buying highrisk drugs from Turkey that they made
o available to the interlopes, the structure informed
1.4. The ex officio referral D.L.I.C.O.T. prosecutors have heard of their case and
Article 292 of the New Code of Criminal initiated theprosecution.
Procedure stipulates the way of the ex officio In the case of offenses found in the flagrant, the

notification, so he criminal investigation bodies, if minutes to be drawn up on this occasion constitute an
they have become aware of the committing of a crimact of indicating the criminal prosecution bodies, and
in a different way than the complaint, denunciation othe injured persons of the offense found may file a
notifications made by persons with leading positionsomplaint.
are bound to record an ex officio referral. If the information § accurate, no matter how they
Starting from he ex officio notification of the get to the criminal prosecution body, this is obliged to
criminal prosecution body, either personally proceedsomplain of its own motioA.
with the prosecution, or hand it over to the competent o )
prosecution body by administrative means. 1.5. Preliminary complaint
As we have previously stated in the case that the  Another way of indicating criminal prosecution
complaint or denunciin does not meet the bodies is the prior complaint in the form of a regular
substantive or lawful conditions, the criminalcomplaintthe difference being that the existence of this
investigation bodies can check the issues raised andc@mplaint makes the criminal action in the case of
it finds that they may be relevant, draws up a minutegiminal offenses conditional. The existence of the
from which they refer from office. A practical exampleprior complaint does not give rise to the obligation of
was opened at theedouncing session. the criminal prosecution bodies to order the
One of the usual sources of information fromcommencement of criminal prosecution, the
which the criminal prosecution authorities complain exontinuation of the criminal prosecution of the suspect
officio is the media. or the commencement of the criminal action.
Practical aspect: The prior complaint must meet the formal and
1 On April 22, 2014, in the local press, in Neamisubstantive conditions, just as for a regular complaint,
County a press arti cboas anlinithe abgee ofdreiormmbre of such elements, i o i
the water in Bicaz Damo appeared. It was mentioned in

SPhD Judge Voicu Pukcaku, PhD Judge Cristinel Ghigheci , Proceduri
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is returned administratively by indicating thewho have been injured the author will answer the
shortcomings. criminal as well if the prior complaint concerns only

The preliminary complaint is made in written orone person, the psecution will extend to all the
oral form, in which case the criminal investigative bodyerpetrators of the crime regardless of whether they are
records a report in this respect. This can be damtle authors, ceauthors, instigators or accomplices.
personally and for another person by procuration, and  As regards the procedural period of revocation,
the New Code of Criminal Procedure stipulates that ttbe New Code of Criminal Procedure establishes it at 3
prior complaint may be advanced electronicallymonths from thalay when the injured party learned of
subject to the existence of an electronic signature, jute act and does not take into account whether at the
as with the other means of notiftan. time when he learned of the criminal offense he knew

The injured person may be deprived of his/hethe author or not. If the injured party is a minor or an
capacity to exercise and the prior complaint may bi@capacitated person, the term of revocation shaill ru
made by his/her legal representative, and if he/she hiasm the time when his legal representative has learned
limited exercise capacity, he may be personally mad# the existence of the deed. It has been concluded in
with the consent of the persons providedthg civil the casdaw that in the case of an abuse of trust which
law. If the perpetrator is even his/her representative, tliee committed by the refusal to return a good, the period
criminal prosecution bodies may order theof decline begins to run frothe moment the author has
commencement of criminal prosecution, thegiven his first refusal, a solution given by the Bucharest
continuation of criminal prosecution of the suspect and@iribunal. Also regarding the introduction of the
the bringing of criminal proceedings, by ve of the preliminary complaint, we encounter a situation in
fact that, exceptionally, the existence of the preliminarywhich the mediation between parties is interrupted, and
complaint on certain offenses. Another exception tthe mediationperiod is not taken into account when
this rule is where the author is even the representatiestablishing the term of introduction, being considered
of the legal person whose interests should be protéctesiispended.

If we are in the sitation of the provisions of In the case of flagrant finding of the offenses of
art.199 of the Penal Code on domestic violence, whevehich the criminal proceedings are triggered, is
the commencement of the criminal action isonditioned by the existence of the preliminary
conditioned by the existence of the preliminarycomplaint, the criminal prosecution or finding body
complaint and the withdrawal of the preliminaryshall be obliged to state the perpetrator, to record the
complaint takes place, the prosemutshall decide minutes, then the criminal prosecution body to ask the
whether or not the will of the injured person, having thénjured person if he/she wants to file a preliminary
possibility to continue the prosecution as it deemsomplaint.
necessary. Practical aspect:

Practical aspect: 1 On May 14, P15, a patrol of public order and

1 On May 15, 2015, R.E. has filed a preliminarysafety, moving in the area of the block parking, in the
complaint, for the offense of hitting or other violepcecity of Sinaia, surprised the named E.F. while hitting
against her husband, R.L., by making available to the door of a car. The author of the deed stated verbally
criminal investigation authorities and a medicathat he had made this gesture because the car isgpark
certificate, certifying that after the blows received ibn the place he usually parked. The police have drawn
required 11 days of medical care. Subsequently, on 1® a verbal record of the flagrant crime for destruction,
August 2015, she appeared before themicral and the criminal investigation authorities have
prosecution authorities saying she wanted to withdraigentified the owner of the car that said he did not want
his previous complaint. Since the evidef@sed to file a criminal complaint for #acrime of destruction.
economy shows that for R.L. this is not the first offensé criminal case file was drawn up on the basis of the
of this kind, and two more criminal cases have beemi nut es and was submitted to
filed in the last year by withdrawinthe preliminary for classification, as the preliminary complaint was
complaint and the perpetrator is known as a very violentissing.
person, it is concluded that he presses the injured If the criminal prosecution for an offense has
person in order to withdraw the preliminary complaintstarted and thiegal classification of a criminal offense
which is why the prosecutor considered it necessary tms subsequently changed depends on the existence of
continue prosecutiowith regard to the suspicion andthe prior complaint, the criminal prosecution bodies
the initiation of the criminal action as finally to forwardwill ask the injured person if he wishes to make a
the file to the competent court. preliminary complaint and the term for the forfeiture

When referring to the existence of the priorflows from that time.
complaint we also consider the active or passive )
indivisibility of criminal liability in the sense that if the 1.6. Conclusions
preliminary complaint was formulated only by one of The common point of all the means of referral is
the injured persons although there are several persdhat it always takes the written form, either by direct

5Mi hai
"™Mi hai
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recording of the injured person or by the oral hearingnvestigative body is required to discover and collect

In practice, the document of referral is the documemhaterial evidence to lead to the truth, even if some
which will always contain the registration number ofaspects are not to the liking of the person who made the
the prosecutorods officeretemral as the case may be, of
criminal prosecution body and resolutions of the According to the Code of Crimal Procedure the
hierarchical chiefs on the registration procedure and tlaet of referral is not a material means of evidence,
worker to whom the work was assigned for freation  except for the rule, it makes the report of the flagrant

and settlement. offense.

The referral is the effect of a manifestation of will The lack of the referral makes it impossible to
for the purpose of conducting criminal proceedings thatraw up a procedural act of subsequent criminal
may come from the criminal investigative body, theprosecution such as thedommencement of criminal
finding body or the injured person whose interests grosecution, the continuation of criminal prosecution of
rights have beeniolated as a result of committing anthe suspect or actuating criminal prosecution. The
offense. prosecutor or the criminal investigating body refers to

The referral is the procedural act by which ahe manner in which they are referred in most of the
natural or legal person addresses the crimingrocedural oprocedural acts that they draw up. Thus,
prosecution body in order to achieve the object dahe prosecutor reminds the act of referral in all the
criminal prosecution. The referral may refer to a partiadrdinances he makes when conducting the criminal
or conplete description of the offense, and the crimingbrosecution.
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ROMANIAN COURTS HOLDING JURISDICTION IN THE IMPLEMENTATION
OF THE PROBATION MEASURES

Andrei-Dor i n BFNCI LI

Abstract

The new law of enforcement of sanctions and-aeprivation procedural measures, namely Law no. 253/2013
regulatesiithe jurisdictional nature of execution This jurisdictional nature of the enforcement of sanctions and non

deprivation procedurameasures reflects through the involvement of the courts in the resolution of a significant number of

issues related to enforcement.
Courts, either by judges delegated with administrative or judiihinistrative competences, or by judges in full

capacty and who performs purely judicial duties specific to the judicial function, are called upon to perform activities designed
to ensure the enforcement of the precepts contained in the court order or to regularize the actual execution by solving the

inciderts that arise during the execution.

Keywords: probation measures, the enforcement court, the judge delegatetheviimforcementhe clerk delegated
to the criminal enforcement department, the execution, the annulment and the revocation of the pogtpaindree
punishment, the suspension of the execution of the punishment under supervision or the conditional release.

Introductory remarks

The new law on the enforcement of sanctions and
noncustodial procedural measures, namely Law n ' . : : : :
. ’ X he first entity with competences in connection with the

253/2013 on the ecution of sentences, educationa y P

d oth todial dered b xecution of educational measureghis enforcement
measures and other neastodial meéasures ordered by, This js defined by the provisions of art. 553
the judicial bodies during the criminal proceedings

. o ., Y Code of Criminal Procedure and it is, with only one
reminds of thdjurisdictional nature of the executian exception, the court thahandled the case in first
giving it an entire chaptér ’

This iurisdictional nature ofhe enforcement of instance. The only court that can not be a court of
| is junsgictional nature olne enforcement ot o y¢qcament is the High Court of Cassation and Justice,
sanctions and necustodial measures is reflected b

involvina th ts i f t matt Ywhich, when judging in first instance, has legally
o \?ngth efCﬁur§|n many el? orcer:wher: tr}r:a ers.t delegated most of the specific jurisdiction to the
n e foowing, we Wil see that th€ Courts, g ;charest Court oAppeal or the military court law.
yvh_et_her by_Jl_Jdgeg delegated with admlnls_tratlve O In connection with this legal delegation of
judicia-administrative -competencesor by judges functional competence, we feel the need to have some

fconstptuted In qul.l C(t)urt,hwhodpe_rfclnrfm e>t<_clu5|ve JUd'ﬁ'al iscussions. Art. 553 par. (3) final thesis of the Code of
unctions specitic 1o the judicial tunction, aré CalleCyying| procedure is rather imprecise, using the

up?n to petrforrfn t?]ctlvmes dr—i5|gned to_ egsqre :Egingular form vinen referring to the military court law,
enforcement 0 € precepts comprised N g, ¢ indicating its full name (as it does with regard
judgmgnts or regula_nze the_z aatwaxecunon_ by solving to the civil court), although, according to art. 56 para.
the |nC|de_nt§ that arlsle.durlng the execytlon. . (1) letter a) and par. (2), referring to Annex 2 of Law
In this first part, it is useful to specify that we will no. 304/2004 regarding the judiciary orgaian, the
approach the c_ourts only from the perspecpve of thef'FliIitary courts in the country are four: the Military
competences in relation to the execution of th%ourthouse of Bucharest, the Military Courthouse of

probation measures, leag in the authors’ charge, Cluj, the Military Courthouse of lasi and the Military

a?q:je_ f.i”ithe rul_est(_)fcr:m:jnal proct?]dural Iav_vart1_d tho ourthouse of Timisoara. In order to answer the
otjudicial organization to deepen the organization ang, o qtion which of the four militargourthouses are

functioning of the courts and from other perspectlves.COmpetent to enforce a criminal judgment on a case

before the High Court of Cassation and Justice, some
authorg propose to choose the solution according to the
relevant provisions of art. 41, which regulate territorial
jurisdiction for crmes committed on the territory of the

1. The enforcement court
Of the relevant legislative proviis we find that

" Assistant PhDcahi dat e, Faculty of Law ANicolae Titulescudo University

! Chapter lIl of Title | from Law n0253/2013.
2 L. Postelnicu and C. Meceanu, in tBede of Crminal Procedure. Comments on teh artjabe®rdinatedoy M. Udroiu, C.H. Beck
Publishing House, Bucharestti 2015, p. 1453.
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country or on Romanian flag vessels or aircraft This category of competences includes, in the
registered in Romania. In particular, given the order dirst place, tlose related to the contestation of execution
preference which is deduced from the provisions of arfior the cases provided by art. 198 par. (1) letter (a), (b)
41 par. (5), we believe that the military court ofand (d) of the Code of @ninal Procedure.
executon in the case of first instance judgments of the In the same category of competence it was
High Court, is the one in whose circumscription théncluded expressing the agreement to leave the country
criminal act was committed or the one in whosesince the prson whom was given a solution for
circumscription the first Romanian harbour is situatedjeferment of penalty or a solution of suspended
where the ship is anchored and the offense comdittsentence under supervision sentence has the obligation
or the first place of landing on the Romanian territoryot to leave the territory of Romania without the
of the aircraft in which the offense was committed. consent of the court.

We believe that these provisions can be added to  Also, according to the provisions of art. dBthe
the art. 42 of the Code of Criminal Procedure, useful ihaw no. 253/2013, corroborated with those of art. 87,
the case of crimes committed outside térritory of the art. 95 and art. 103 of the Code of Criminal Procedure,
country. in the course of enforcement, the enforcement authority

Even if, as | have shown, we agree with thés competent to amend the content of some of the
provisions of art. 41 Code of Criminal Procedure, t@bligations imposed on the supesil person, to
which we add those of art. 42 Criminal Code,lege impose new ones or to order the cessation of the
ferendawe believe that a legislative amendment woul@xecution of some of the previously ordered ones.
be required to align thmilitary enforcement order in
the first instance judgments of the High Court to the

type of the civil enforcement order. 2. Judge delegateavhit the enforcement

In support of this proposal we call the historical .
perspective in relation to the teleological one. The competences for the enforcement of criminal
Thus. in the old Code of Crimin&rocedure the judgments in general of those who institute probation
Territorial Military Courthouse was designated as /M€asures are in particular exercised by the executing
military court to execute the first instance judgments (court_through t_h_e_ Judge whom it delegates to carry out
a series of activities necessary to ensure compliance to

the High Court of Cassation and Justice, which we 2% "=> o i :
abolished by the provisions of art. 20 of Law nothe|nd|V|duaIs at the court's discretion. Thus, according

255/2013 for the implementatioof the new Code of © art: ]:554fpar. 1) %gdf of imnal Procedure, ;hg
Criminal Procedure, but also the fact that, according COUrt of en orcemer? efegateg one or more of Its
art. 21 par. (1) of the same law, the cases before t/4d9€s to conduct the enforcement ,
disbanded Territorial Military Courthouse of Bucharest Th.e activity of the judge delegated ‘to exgcutlon
were taken over by the Military Courthouse ofS: @S it results from the verjdelegaté particle
Bucharest. Also, the eteological argument that 90verned by theule of specializationaccorihg to
subsisted in the designation of the Buchare:WhiCh it is necessary for the duties in question to be
Courthouse as a civil court for the execution of the fir€Xercised by trained and experienced judges in criminal
instance judgments of the High Court, namely that (matters. The rule of specialization is also deduced from
the spatial approximation of the two courts, is found, it€ Provisions of art. 29 par. (2) of the Rules of Internal
a stronger wal, also as regards the election of th(Order of the Courtsapproved by _the DeC|s_|on of the
Military Courthouse of Bucharest as a military court fo”1€num of the Superior Council of Magistracy no.

execution of the first instance judgments of the Hig\1375/2915’ which gives the possibility of p"?‘”‘a' or
Court. total relief of the delegated judge to the execution of the

In conclusion, we consider that the Military - N ity of the iudge del q H
Courthouse of Bucharest should be designated as tha 1h€ activity of the judge delegated to the

military court to execute the first instance judgments (EX€cution isalso governed by theule of continuity
the High Court of Cassation and Justice. expressly provided by art. 29 par. (3) of the Law no.
The enforcement body has two main types C253/2013, also enshrined in the provisions of art. 29

functional competencies in relation to the execution ar. _(4) of the Intt_arnal Rules of the Courts, Wh'qh
probation measuresenforcement competencemd requires that the judge delegated to the exe(_:utlon
enforcementompetences to regulafey solving some remains, as a r_ule, the same throu_ghout the pe_r|0d of
of the incidents during the actual execution). execution. Th|s rule of continuity, which is a
Some of their competences in relation to thdransposition in the matter of the enforcement of

execution of the probation measures are enforced by tcriminal judgments of the prir_1c_ip|e of cc_)ntinuity thaf[
court of enforcement and they are exercised by jgoverns the. entire court activity, acquires a special
judges who are anstituted in court. These are inimportance in the conditions of diversification of the

general,those competencies to regulate execubgn competences of the judge delegated to execution, to
solving some of the incidents that occurred during thWhom we will refer in the following.

actual execution, which require a simplified trial In the context of the new regulations that illustrate
’ ' the configuration of the institution of the judge

delegagd to the execution, its functional competence is



Andrei-$ T OET " A. #), A 27

made up of two categories of attributionsjudgments and intervening as a result of provisions of
administrative (through which the functional the law fpelegi3.

competencies of the executing enforcement authority, = The execution work to be carried out in order to

which we have referred to above and which werensure that the provisions contained in the judgments
entirely delegated to the judge in question, are complied with, are: issuing various procedural

materializes) angurisdictionaladministrative(which documens (such as the mandate to execute the
gives the delegated judge a part of the competenceimprisonment or life imprisonment, such as the ban on
the enforcement instance regarding the regularizatideaving the country if we refer to custodial sentences);
of the execution by solving some of the incidents durinthe drawing up of various addresses or other
the actuhexecution). correspondence documents in connection with the

The administrative task®f the judge delegated enforcement divity; the communication of various
with the execution are those through which he carrieprocedural documents or extracts from them to the
out the activity of enforcement of the criminalauthorities with responsibility for the enforcement of
decisions. judgments; transmission of data and extracts from

The tasks in question are subsumed, according judicial documents; the return, consisting of sending an
art. 15 letter a) of Law no. 26813, as regards the addresgo an authority to which, previously, was sent
probation measures, in order to ensure enforcement or submitted procedural documents extracted from
communicating to the probation service and othethem or data relating to the enforcement of judgments;
community institutions involved in the execution ofthe request for information, which is an execution work
sentences and namstodial measures, the children oicomplementary to the return; verification, whisha
the judgments they haddhrespective punishments orwork of execution similar to the request for information
measures. and which is expressly provided by art. 154 par. (4) of

This task is reflected by an activity which is alscthe Rules of Internal Order of the courts regarding the
known as the preparatiomorks of executiora phrase situation of the collection of fines sent for execution;
which is legally enforced by the provisions of the Rulethe referral, which is ra enforcement work whereby
of Internal Order of the Courts. unjustified delays in the execution of criminal

Of course, in carryingut this activity of mainly judgments (as in the case of referrals under Article 154
administrative and technical nature, the judge delegat(5) of the Rules of Court Internal Courts) or it is
to the execution is helped by tbkerk delegated with intended to clarify certain aspects of enforcement (as in
the executiona clerk whose special task is precisely tthe case of threferrals referred to in Article 554 (2) of
constitute real support for the judge delegated with tithe Penal Code and Article 29 (1) (f) of the Rules of
execution. Procedure of the courts).

Besides, the importance but also the complexity  In connection with the latter enforcement work,
of this administrative and technical activity to carry ouconsisting in informing the executing court to clarify
criminal enforcement work is underlined by the need tthe unclear aspects of ex#gion or to remove the
delegate some of the judges and court clerks to deobstacles to execution, a serious problem was raised in
exclusively or predominantly ith this activity. the doctrine regarding the incompatibilities that may

In the courts with a high workload, several judgearise when the judge who seizes is also entrusted with
and court clerks can be delegated with execution, athe resolution of the referral.
they carry out their work in the context of a functional In view of the many aspects that mad the
court dismemberment called theminal enforcement delegated judge in charge of enforcement to bring the
department matter to court for clarification or to remove obstacles

The executbn works (or under the equivalent to enforcement, the answer to the question raised can
designation ofenforcement include those activities only be that the degree of involvement of the delegated
that the delegated judge and the clerk delegated to fjudge must be analysed tihe expression of a point of
criminal enforcement department performs after thview on the matter raised by the court of enforcefment
moment the judgment becomes enforceable in order to  The judiciary-administrative competencex the
ensures té fulfilment of the provisions that are likely delegated judge with the execution are a new category
to be executed. It must be said that the meaning of tof tasks introduced with the latest reform of criminal
syntagma in question is quite broad, comprising n@nd criminallaw enforcement in our country, which
only the works which refer to the enforcement of thtook place in 2014 with the entry into force of the new
sanctions, the obligations, the express prolifét criminal codes and enforcement laws.
contained in the provisions of the judgments, but also  This category of tasks of the delegated judge with
the works referring to the achievement of more distaithe execution is also an expression of the judicial nature
effects of criminal proceedings, such as consequencof the executio of sanctions and necustodial
(dismissal from the office, for example) or prohibitionsmeasures, expressly enshrined in Law no. 253/2013
not expressly contained in thprovisions of the and to which I referred to the beginning of this work.

D. L u Aspétte teoretice si de practica judiciara privind punerea in executare a pedepselor principélen i ver si tiat ea Bucu
Facultatea de drept, tezt de doctorat, nepublicatt, p. 98.
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The development of the functional competenceperformed, assuming the supervised person is obliged
of the delegated judge with the execution by winninto perform unpaid work for the benefit of the
this new categoryfqudicial-administrative attributions community;
is natural in the context in which the alternative ways - the decision by which, according to art. 53 par.
of executing sentences and measures depriving (1) of the Law no. 253/2013, the probation adviser
liberty have been significantly diversified in the contexestablishes the program orograms to be followed
of the new criminal law. and, where appropriate, the institution or institutions in

This diversification meanthe rethinking of the the community in which they are to take place, if the
criminal execution paradigm, by strengthening the rolsupervised person is required to attend one or more
of the probation counselor in supervising the executioisocial reintegration programs, conducted by the
by involving the community institutions in execution,probation service oorganized in collaboration with
but also by widening the competences of the delegatcommunity institutions;
judge with theexecution, which, according to the - the decision by which, according to art. 54 par.
provisions of art. 14 par. (3) of the Law no. 253/201%(1) of the Law no. 253/2013, the probatioounséor
guides and controls the oversight process carried out establishes the institution in which the control,
the probation service or the other authoritietreatment or medical care is to be carried outase
responsible for the execution of sanctions and-nothe supervised person is obliged to undergo control
custodialsentences. measures, treatment or medical care and where the

In order to carry out its new guidance and contrcinstitution has not been established by the court
functions, the following administrativieidicial tasks decision.
were associated with the delegated judge with the  The task of judicial fines is provided, with a

execution: general norm value, through the prowiss of art. 15 lit.
The task to solve the incidents arising during g) of Law no. 253/2013.
the execution and which are notwithin the In particular, in the matter of the execution of

jurisdiction of the enforcement instance by the probation measures, the delegated judge with
judges constituted in common law In this enforcement may apply fines in cases such as those
subcategory there are tasks such as: provided by art. 19 par. (1) of the Law no. 253/2013,
- the payment of the penalty in monthlywhere communy institutions contributing to the
instalments, attributed by art. 22 par. (1) and (2), witexecution of sentences and raustodial measures do
respect to the convied natural person, and by art. 2&not fulfill or inadequately perform the duties assigned
par. (2) and (3) of Law no. 253/2013, on the convicteto them and to which the judge entrusted with the
legal person; execution may apply a judicial fine in an amount
- granting permissions during the execution of thbetween 500ei and 5,000 lei.
complementary punishment of prohibition of certain The task to empower community institutions
rights, attributed by art. 31 of the Law no. 253/201  with competencies in the execution of probation
- the designation of an institution in the communitymeasures is another manifestation of the judicial
in which the unpaid work is performed if its executiornature of enforcement. The task is stipulated in art. 20
is no longer possible in any of the two institutions in thand art. 21 of Law no. 253/2013.
community specified in the decision of the court of first
instance, art. 51 par. (2j case of delay of punishment,
and art. 57 par. (2) of the Law no. 253/2013, inthe case 3, Cout hearing at first instance to

of suspended custodial supervision. , postpone punishment or suspension of custody
The task to solve complaints against the ] ) o
probation counseb r 6 s d egenerally govesed Besides the executing court, exercising its tasks

by art. 15 lit. f) and art. 17 par. (4f the Law no. regarding the execution of probation measures, as we
253/2013. We will list below some situations, forhave seen, either by the court hearing the execution or
executing the measures of probation, the probati®y judges constitutein panels court of common law,
officer shall take decisions which may form the subjeche law maker granted functional competencethe

of complaints competence appointed judge: court that pronounced at first instance the
- the decision by which, according to &0 par. Postponement of the punishment or the suspension of
(1) of the Law no. 253/2013, the probation adviseth® execution of the punishment under supervidibis
establishes the course to be followed and the instituticat€gory of courtsis, as we will argue below,
in the community in which the course is to be carrielnsufficiently complete and precisely outlined.
out, in case the supervised person is obliged to attend a_ Through the provisions of art. 582 par. (2) and art.
school or vocational traing course; _583 par. (2 Code of Criminal Procedure, the court that
- the decision by which, according to art. 51 par|ssu_ed in the first instance the postponement of the
(1) of the Law no. 253/2013, the probation counselcPunishment or theuspension of the execution of the
establishes in which of the two institutions in thePunishment under supervision, the competence to order
community specified in the judgment the communit)the revocation of the postponement of the punishment

service work and the specific type otiaity are to be and the revocation of the suspension of execution of the
punishment under supervision in case of-fdfilment
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of civil obligations in the court decision is explicitly corroborated with those of art. 88 par. (1) Criminal
granted. Code, and the provisions of art. 94 par. (5) letter b),

Of course, in most cases, the court that ruled icorroborated with those of art. 96 paragraph (1)
first instance the postponement of the punishment Criminal Code, but neither those of art. 56 para. (1) or
the suspension of execution of the sentence undart. 57 par. (2) of theaw no. 253/2013. After reading
supervision is the very first instanceurt and thus also the legal texts mentioned above, which refer only to
the court of execution. ficourd, without specifying whether the court or other

However, there are also situations in which thercourt (for example, the court that ordered in first
is no identity betweethe court of enforcemeandthe instance the postponement of the sentence or the
court that pronounced in first instance thesuspension ofustody) remains the questiovhich is
postponement of the punishment or suspension of tthe functional court competent to order the revocation
execution of the sentence under supervisiothe of the postponement of the sentence or the suspension
simplest example being given by the hypothesis of ttof the execution of the punishment under supervision in
enforcement of the rulings issued by the High Court ccase of norexecution or inadequate execution of the
Cassation and Justice in the first instance. probation measures.

However, the previous example is not the only We say that the provisions of art. 582 par. (2) and
one, because, depding on the solutions contained inart. 583 par. (2) Code of Criminal Procedure are
the criminal judgments and depending on whether dnaccurate because they use imprecise attributes to
not the appeals are to be filed, either the first instanactually identify the competent court to order the
judgment will be delivered or the decision of the firsrevocation of the postponemerittbe sentence or the
instance as amended by the appeal judgment or tsuspension of the execution of the sentence under
judgment given in the appeal. oversight in case of nefulfillment of civil obligations,

For a better understanding, we believe we canamely the first instance adjudication of the
evoke perfectly possible examples in practice, epostponement of the sentence or suspension of the
follows: sentence under supervisiorhelliteral interpretation of

- the hypothesis of postponing the punishment cthis attribute, which should be the first interpretation to
conviction with suspension of execution of thebe used but sufficient to attempt to discover the true
punishment under supervisiom ithe appeal after intention of the law maker, will lead to the conclusion
acquittal or cessation of the criminal proceedings ithat there are also situations that remain uncovered,
first instance; namely those in which the delay of the sentence or the

- the hypothesis in which the decision of the firssuspension of the sentence under supervision are
instance was abolished, through which a solution othpronounced for the first time in the appeal procedures.
than the acquittal or cessation of the criminal trial waln such a case, perfectly possible in practice, there will
adoped, but no solution to defer punishment oot be acourt to first adjudicate¢he postponement of
conviction with suspension of the execution of thd¢he sentence or the suspension of the execution of the
punishment under supervision has been adopted, esentence under supervision, but ontoart that finally
the control court rgudged and pronounced for the firstpronouncedthe solutions in question. Therefore, a
time a solution for postponement of punishment cfurther question arises agich is the court competent
corviction with suspension of the execution of theto order the revocadn of the postponement of the
punishment under supervision. sentence or the suspension of the execution of the

Assuming that we reasonably argued thpunishment under supervision in case of -non
existence of the situations in which the enforcemelobservance of the civil obligations, but also in case of
instance is not identical with the court that pronouncenoncompliance - the inadequate execution or
in first instance the postpement of the punishment or execution of the probation easures, when the
suspension of execution of the punishment undsolutions in question were given in the first phase of the
supervision, we return to the analysis of the provisiorcall.
of art. 582 par. (2) and art. 583 par. (2) Code of = We can give an answer to the first of the two

Criminal Procedure. guestions (namely, which is the functional competent
The legal texts invoked are, in our opinion,courtto order the revocation of the postponement of the
incomplde andinaccurate punishment or theuspension of the execution of the

We say that they arencompletebecause they penalty under supervision in case of rexecution or
should have covered the assumptions of revocation inadequate execution of the probation measures) in the
cases of nomxecution of the probation measures, morsense that the functional competent court is the
precisely of any measures and obligations cenforcement courtonce reading the provisions of art.
supervision out of those stipulatedairt. 85 par. (1) to 15 leter e) of Law no. 253/2013, which gives the judge
(4) and art. 93 par. (3)(4) Criminal Code. delegated with execution the duty to notify the

Such an addition is necessary in the context ienforcement courin the cases provided by the law,
which the functional court competent to ordeiinter alia, for the firevocation of norcustodial
revocation in such cases is not sufficiently precissentences or measudes
determined by the provisions of art. 86.4@)) letter b),
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For drafting answer to the secomuakstion (which release) that the enforcement authority has the
court is competent to order the revocation of thfunctional competence to order the revocation of the
postponement of the sentence or the suspension of postponement of the punishment or the suspension of
execution of the sentence under supervision in the cethe execution of the sentence under supervision, both in
of noncompliance with civil obligations, and in the the case of nogivil obligations and in the case of non
event of norexecution ormappropriate enforcement of execution or inadequate execution of probation
the probation measures, were the solutions had bemeasures, i.e the supervision measures and the
given for the first time in the appeal) also an examplobligations and prohibitions accompanying the two
of jurisprudenctleads us, from which it follows that alternative ways of judicially identifying criminal
although the suspension of the execution of thsanctions.
sentence under parvision was condemned by the final Such legislative clarifiation would be
courf, competent to revoke the suspension for-norparticularly welcome, especially when the High Court
execution of the probation measures was declared tof Cassation and Justice ruled on the substance of the
first instanc&, which is also a court of enforcement. case in first instance, wherde lege latathe supreme

In support of the same answer, we can also recourt has the functional competence to rule on the
on another aselaw’ example, from which it results revocation of the postm@ment of the punishment and
that although the suspension of execution of ththe revocation of suspension of the execution of the
punishment under supervision was first issued in trpunishment under supervision at least for the case of
appeal, the competence to solve the request to revcnonfulfillment of civil obligations, i.e a matter of
the suspension for ngwayment of civil damages regularization of the execution, in the context in which
belongs tohe first instance court execution. the prindple established by the provisions of art. 553

Since the criminal procedural provisions her¢par. (2) Code of Criminal Procedure is in the sense of
analyzed underpin the same criticisms and under tlrelieving this instance the taks of the enforcement court.
Code of Criminal Procedure of 1968, whose pertinent
provisions regarding the revocation of the conditional
suspension of # execution of the sentence or the 4. The court that ordered conditional
suspension of the execution of the sentence uncrglease
supervisiofi were similar, we believe it is useful to ) ] ]
show that the jurisprudence developed in the light of ~ With regard to the execution of the probation
those provisions has held ttihe examination of the Meaures ordere_d in the case of conditional release with
requestto revoke the conditional suspension of thé@ rémaining period to be executed for 2 years or more,
execution of the punishment (for rpayment of civil the law gives tasks of regularizing tr_u_a execution of the
damages, nn) belongs to the court which judged in tcompetent court to order the conditional release. We
first instance the case with the offense for which thwould like to point out that, as regks the enforcement
sentence was the suspension of conditional exegut competences of judgments ordering conditional
even if that suspension was ordered as a result of release, the competent court to order conditional release

appeal being upheld by the higher cotirt also acts as an executing court.
Although it seems that the jurisprudence has According to art. 587 par. (1) the competent court

somewhat surpassed the legislative inaccuracy and {0 order conditional release is alwajhe cout in
lack of coverage of all the assumptions that can tWhose jurisdiction the place of detention is locatéd
ercountered in practice, based on the fact that the According to the provisions of art. 588 par. (3)
revocation is a matter of regularization of the executiolcode of Criminal Procedurthe court mentioned in
we believe that we could formulate lege ferenda @'t 587 par. (1) also rules on the revocation of
proposal that the law maker explicitly stipulates (as weonditional releasein two cases: -

will see below that it did in the casé conditional - When, dumg the surveillance, the conditional

4 By criminal sentence no. 11/2016 of the Court of Appeal®fTgu Mur ek, the court, as executing
petition regarding the revocation of the suspension of execution of the punishment under supervision, although thigasalinim for the
first time by the High Court of Cassat and Justice in appeal; the judgment is accessible in the electronic ddtadese

5 As it is clear from criminal decision no. 4119/2011 of the High Court of Cassation and Jtistiriminal Division, whereby the appeal
as the last ordinary attapath according to the Code of Criminal Procedure 1986 reduced the penalty and changed the way of individualisation
execution, effective enforcement, suspension under the supervision of the execution of the punishment; the courtatszsgihlesinhe
electronic database of the pontaivw.Scj.ra

SFrom cri minal sentence no. 18/ 2010 of the TOrgu MuheeageinGheur t
first instance; the judgment is not public.

“Criminal Sentence o. 27/ 2015 of the Bactu Court of App eawnlirafnakeyshsi bl e
criminal decision no. 705/2015 of the High Court of Cassation and Ju§itminal Section, accessible in the electronic data bege

8 See the provisions of art. 447 par. (2) of the Code of Criminal Procedure of 1968.

9 Criminal Sentence no. 39/2005 of the Cluj Court of Appeal, cited by L. LefteracheAntiogated Criminal CodeC.H. Beck Publishing
House, Bucharest 2007, p. 292

10'with regard to this way of conferring jurisdiction on the issue of conditional release exclusively for the first categonysoih the
judicial system, namely the courts in whose territorial jurisdiction the places of detention are located, weeoifig Huty to state that, within
the Constitutional Court of Romania there are f oufromtheangybisof nt s
the electronic portal of the constitutional cowmvw.ccr.ra
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released does not exactly execute the probation 5, The court that judges or jucged in first
measures and instance the offense that could lead to the

- when, after the release, the released one commyaycation or annulment of the postponement
a new offense discovered in the term of supervision alof the punishment, the suspension of the

for which a sentence was pronounced for imprisonme , o vion of the sentence under supervision or
even after the expiration of that term, and the compete o
the conditional release

court to order the revocation of the release (that is th.
court that judges, or judged in first instance the offense  Another court to which the law confers
of revoking, as it results from the provisions of articleeompetence to regulate the executi@i probation
588 (2), the last seemce of the Code of Criminal measuress, according to the provisions of art. 582 par.
Procedure) did not rule on the revocation. (1), art. 583 par. (1) and art. 588 par. (1) and (2) Code
The latter functional competence granted to thef Criminal Procedure, the codithat judges or judged
conditional release court to order the revocation ah the first instance the offense thatuld lead to the
conditional release for the commission of a new offengevocation or annulmeat
in the period of custody @bnditional release, when the From reading these texts, undoubtedly it results
court which judges the new offense did not itself ordethat the law maker understood mainly to confer the
the revocation, it reflects another difference of regiméunctional competence to order the annulment or
between the revocation of conditional release and thevocation of the three alternative means of
revocation of the postponement of the execution of trenforcement to theourt thatfiudges or judegd in first
punishment or the suspension of the execution of thastance the offense that might entail the revocation or
sentence under supervision, on the other hand, in thesecellatiow. This choice is a logical one, capable of
latter hypotheses, the court ordering the adjournment promptly regulating the execution of the probation
the suspension without having revocation competenceasasures accompanying the postponement of the
for committing new offenses within theirseillance punishnent, suspension of the execution of the
terms. punishment under supervision and conditional release.
As it can easily be seen in art. 588 par. (3) Code  But, as | have already pointed out, the law maker
of Criminal Perocedure, the law maker uses thkas shown inconsistency, choosing to regulate, without
normative reference technique to designate theroper justification, a partially different regime from
competent court to rule on the revocation of conditionahe point of view of the competent jurisdiction to order
release in the assumptions of thevpous paragraph, the annulment or revocation on condition of conditional
which may rise difficulties in interpretation andrelease, on the one hand the hypothesis of the
application, since the text referred to reflects fithé  postponement of the punishment and suspension of the
court where the place of detentiom,idut at the time punishment under supervision, on the oth€his
when the question of the revocation of conditionatlifferent regime makes the provisions of art. 588 par.
release is made, tlednvict may be either in a state of(2) Code of Criminal Procedure be inaccurate, as we
liberty or imprisoned at another place of detentionwill argue below.
which may give rise to a question about which place of  The difference in question is that while in the case
detention is concerned. of postponement of the punishment and the suspension
We believe that, as other authdnas stated, the of the execution ofhe punishment under supervision,
law maker wished to give, by questingi the the competence to order the annulment and revocation
competence to rule on the revocation of conditionglvhen committing a new offense) belongs exclusively
release in the hypotheses in question to the same cotartthe court that judges or judged in the first instance
that ordered conditional release, but we believe, ithe offense and that could be the subject of the
order to remove any discussiafe lege ferendathis revocationor annulment, in the case of conditional
intention should be expressed &sitly and directly. release, the jurisdiction in question remains exclusive
From the analysis of the relevant legal provisiongnly to the court which judges or judged in first
we will find that the court that ordered conditionalinstance the offense which leads to tenulment
release does not have the functional jurisdiction tbecause, in the case of an offense involving the
order the suspension of conditional release. revocation of conditional release, the revocation is no
longer the sole responsibility of the court which in first
instance judges the offense in question, but it is also
granted to the conditional release court, which,
according to the provisions of art. 588 p@) the last
sentence of the Code of Criminal Procedure, it becomes
competent to order revocation when the court which in
first instance ruled the offense of revocation has not
ruled on that.

HE, D u m®onditionkl release in new codésniversul Juridic Publishing House, Bucharest 2016, p. 135.
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The difference of the regime in question makednstance the offensthat would lead to the revocation
as | stated abe@y that the provisions of art. 588 par. (2)did not rule on the revocation of conditional releage,
Code of Criminal Procedure be inaccurate. Thiege ferendat would also be useful to regulate such a
inaccuracy consists in using (by the method of referriniginctional competence of the enforcement instance if
to the previous paragraph of the law) at a past time tife court that in first instance judged the offense tha
the verhtto judge when identifying the court compete might attract the revocation of the postponement of the
to order the revocation of conditional release. In othgrunishment or the suspension of the execution of the
words, if the conditional release body has the functionglunishment under supervision did not give rise to the
competence to order the revocation of a new offengevocation.
when the court that in first instance judged this new  This would bring about a regime unification in
offense did not rule on the resation, it means that it terms of functional competencia the matter of
is inaccurate to say that the court that judggsdged revoking (and in case of a new offense) the
in first instance the offense of revoking conditionapostponement of the punishment and the suspension of
release is competent to order revocation. the execution of the punishment under supervision on

More specifically, the court in charge ofthe one hand and the revocation of conditional release,
prosecuting the offense of revokingnditional release on the other hand.
may order revocation only if it makes a decision on the
offense of revocation and if it has not done so in that
context to become competent to order even the Conclusions

revocation of the conditional release. In th £ 1h f f bati
So, we believe thafje lege ferendaif the law n the matter of the enforcement of probation

maker keeps the option of devoting alternativ&N€asures, but not only of them, there are several
competences, the provisions of art. 588 par. (1), (2) afsgtegories of courts that have dlﬁergnt competences,
(3) Code of Criminal Procedure should be correlategt!ch as: the enforcement court (either through the
with each other in order to give a precise meaning wd_ge_s _who are in full force, exercising exclusn{e
the provisions governing the fuimtal competence to JUrisdctional tasks, or through the judge delegated with
order the revocation of conditional release in the ca§&ecution, which mainly exercises administrative
of a new offense, so that what follows implicitly frompowers), the court that_gave in_first mstance_ the
the corroborated interpretation of the said texts resu&ostpo_nement of the pumshment or the Suspension of
explicitly, namely that the court in charge of thexecution of the punishment under supervision, the

prosecution oftte offense that leads to the revocatior?ourt of.colndit'ional release and the court that judges or
of conditional release may order revocation only if i{udged in first instance the offense that could lead to the

makes a ruling on the offense of revocation, otherwid€vocation or cancellation of the postponement of

the jurisdiction in question will lie with the court of punishment, suspended c.ust.ody or conditional release.

conditional release Also after the analysis, includinfe reference to
Considering t.hat in the matt of conditional the case law, we have drafted some proposals of the law

release, the court which ordered the release jse lege ferenda_hat are meant to emphasize the _need
competent not only to revoke the release in case of n R th? Romlaman r:aw maker to be fmr(])re conS|_ste|;]t
execution of the probation measures, but also to revow@fe” It regu a}eit e ck?m_petences of the courts In the
a new offense if the court that judged the case in fir§forcement of the probatt measures.
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OVERCROWDING T CURRENT ISSUESIN ROMANIAN DETENTION CENTERS.
CAUSES, EFFECTS AND REMEDIES

Dorian CHI RI HI

Abstract:

The overcrowding phena@non in detention centers generates serious issttbsrespect tahe human dignity
corollary of the fundamental human rights. Both international legislation and the jurisprudence BfrbgeanCourt of
Human Rights relating to article 3 and 8 of tR@ropean Convention of the Human Rights address the issue of prison
overcrowding, stating that this can lead to violation of fundamental human rights, causing severe physical and psychological
trauma which isaggravating as the prisoners spend more timthe detention center.

If this issuewv a s giv@nt much attention in the past, being considered an inevitable mental sufferance of the execution
of punishment, respectively a reasonable constraint determined by the conviction, taelydempproachednore seriously,
at both national and international level araks a resultnew standards are set for ensuring the protection of the fundamental
human rights.

The purpose of this study is to identify the problems that prison overcrowding geferdteththe detainee, on a
personal level, and for the detention centers, from the administrative point oMgeover, this studgritically analysesthe
national and international evolution of the legislation and the national policies of the competentiamstiand authorities in
dealing withthis issue. At the same time, the author offers practical legislative and administrative solutions which may lead to
reducing the phenomenon of prison overcrowding.

Keywords: Conditions of detention; treatment of dees; prohibition of inhuman and degrading treatments; relevant
international and European standards, legislative measures on prison overcrowding.

Introduction held that there had been a violation of Article 3 of the

Prison overcrowding has currently become &uropean Convention on the Human Rights
social issue in contemporary times and thigprohibition of torture and of inhuman and degrading
phenomeon generally occurs when the necessities dfeatment) and that Romania had to implementiase
the detainee space in prison within a certain jurisdictioof measures and remedies to address these problems.
exceed the capacity of the facilities to hold the This pilot judgement has also led to the initiation
detainees provided in that jurisdiction. of legal actions against the State in which the detainees,

The prison overcrowding phenomenon is ainsatisfied with the overcrowded prisons and the
current problem fothe governmenbf all countries. conditions of detention, attemptedtatiding the state
Considering its negative impact on the people directlgnd the relevant institutions responsible for moral
involved in the process (detainees and the prison staffjejudices suffered during their detention period caused
and on the society in general, it requires a quick araly the breach of fundamental rights, such as the right to
efficient intervention. health and human dignity. This state of affairs imposed

This article is aimed at showsiag the problems that Governmenshould adopt immediate measures,
created by prison overcrowding on both the personhbsty measures in our opinion, which not only proved
and administrative levels, on the one hand, and atefficient, but also produced a negative social impact.
describing the efforts of the competent nationalhe efficiency of these measures wile further
authorities to solve these problems, on the other harghalysed hereinafter.
Moreover, we propose adminigtive and legislative
solutions that would lead to a decrease in the prison
overcrowding phenomenon. Paper Content

In Romania, the problem of prison overcrowding

is not of late interest, but it has recently been brought to EXa@mining the —evolution - ofthe  detention
the attention of the competent state bodies ted conditions in Romania and the legislator viewpoint

society, as a result of the numerous European Court'§garding the minimal standards of living for a detainee
Human Rights judgements holding the Stat emonstrates that, although the overcrowding

responsible for the conditions of detention in prison henomenon in the Romanian prisons is not recent, it

and in the detention facilities attached to polic as increased so much in the latears that it IS
stations, and of the Pilot judgement in the case currently seen as a major problem for the detention

RezmiveH and olimvehichsthe ceurt SYSEMaN imglicitly for the judicial system.

"PhD Candidat e, Faculty of Law, fi Ni enail doréan.chirita@yaheoscam) © Uni ver si ty,
! Case of Rezmives and others v. RomanfApplications nos. 61467/12, 39516/13, 48231/13 and 68191/13)
https://hudoc.echr.coe.int/eng#{%22tabview%22:[%22document%22],%22itemid%22:[%2288%1%22]}
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During the Communist Regime, the overcrowdedor the detaines was not regarded as a priority at that
prisons or the conditions of detention had not held théme.
attention of the competent authoritiesthe sense of It should be noted that only 3 detention facilities
trying to find urgent solutions to this problem. On théhave been built after 1989 in Romania and, given the
contrary, the prisons had been used as a meanseafstent financial politics, the state was not interested
torture against the political detainees. After 1989, this investing funds in this domain.
phenomenon has gradually become of maximal interest In addtion to the above mentioned causes of
and the state, alongside empowered institutions, was prison overcrowding, we point out that until quite
compelled to look for measures in order to remedy theecently the regime of punishment enforcement was
situation. very strict and there have hardly been situations in

Undoubtedly, after Romania adopted thewhich the legislator allowed for preventive measures to
European Convention of the Human Rights and aftdre takenor for a form of executing the punishment
our country joined the European Union, the way imnvolving the deprivation of personal liberty other than
which the competdn authorities perceived the detention.
conditions of detention, the overcrowding phenomenon  Accordingly, an important step was the adoption
and the minimal living standards in prisons hasf the current Criminal Procedure Code which
subsequently changed. Thus, the Romanian State wagulated the institution of house arrest as agtive
forced to take action and adopt measures so thatfeasure and led to a decrease in the number of
address this situatiomd to comply with the European detainees in the detention facilities attached to police

standards. stations.
Starting from the premise that the effects Among the causes that generate the overcrowding
produced by a problem and the solution proposed forh e n o me no n, we shoul d not ov

that problem have to stem from the causes which led $entencing harshness in delivering theniphments,
that particular problem, we consider it necessary tihere having been many cases presented in the media in
begin ths endeavour with the analysis of the causes atide which some people were sentenced to deprivation
effects of the overcrowding phenomenon. of personal liberty despite the fact that their
wrongdoings were not so serious as to require such
sanctions and the deprivation of perabliberty.
1. Causes Paradoxically, the causes can be partially found
- . in the effects that detention conditions have on the
Contrary to popular opinion, we consider that the, i iquals deprived of personal liberty and on their

crime rate does not represent a major cause for Gy tion subsequent to the moment they are released
prisons overcrowding phenomenon. The answer has m prison

be lboked for elsewhere, since the crime rate indicator The impossibility tcassure a proper education in

has constantly decreased in the last twenty year@"ison, that would allow the detainees to acquire useful
reaching half of its maximal value registered at the engoy rejated abilities so that to enable them to find a

of theT%]QSOS. | ion for this d les i h'ob after detention or to make them acknowledge the

| he ?xp;]anatm_n i fecreasi_ Irfshm th§egative effects of their deeds on the life of the victims
analysis of the socieconomic factcs which have 5y on the society, deemed the educational role of
significantly influenced the evolution of the crime rat€jetention unattainable. Therefore. in many cases, the

in Romanig, and according to the_ statistics provided tﬁ'etainees end up committing wrongdoings after their
Eurostat, in our country the crime rate related t0release and so they return to prison

patrimony offencgs in principal, bL.H glso rglated o Against this background, we also note that
offences against life anbodily integrity in particular, payqng the lack oéngaging the detainees in different
is ot the highest in thg E.uropean Union, qup".[e tr}:F‘ctivities, there are other factors that determine this
fact that the olvercrowdlng iSsue is more serious in OWaia of affairs, namely the lack of culture, the lack of
country than in other member states of the Europeafiyer nsychological support, all these contributing to
Union. . . the perpetuation of aggressive conduct at liberty
Therefore, —from  this  perspective,  they,qenyver it should be highlighted that in the case of

res_p<_3n5|_b|lltym_ust_ be placed on the inadequate SFatﬁe recidivists, successive detention periods, cumulated
policies in the justice system with regard to the regimg;, the |ack of rehabilitation programmes, create an

of application and enforcement of deprivation of ¢q.tive depression when confronted with the

person_al Iibgrty punishments. . . . conditions in the prison, so that the effef enforcing
Firstly, it should be taken into consideration tha

the most obvious factor ihe insufficient number of the punishment has a diluted nature.
available detention centres. The reason is that most of
these detention centres were built and used at the
applicable standards prior to 1989, and as mentioned
above, the need to create decent detention conditions

2 https://ec.europa.eu/eurostat/en/web/prodstssticsin-focust/KS-SF13-018
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2. Effects implementation of suitable general measures to remedy
Vthe problem of overcrowding and inadequate detention
80nditions,in accordance with the principles of the
Convention as stipulated in the pilot judgement. The
Bourt has also ruled in favour of postponing similar
cases that were not yet communicated to the
YGovernment of Romania until the implementation of

ecessary measas at the national level

In the Pilot judgement, the Court recommends the
anian State to take general measures for the
edy of the structural problem. These measures are
two types:

Measures for prison overcrowding decrease and
improvement of dention conditions

With view to pretrial detention the Court stated
that the detention centres attached to the police
stations were considered by CPT (European
Committee for the Prevention of Torture and
Inhuman or Degrading Treatment or Punishment)
and the Committee of Ministers afstructurally
inadequate for detentions exceeding the duration
of a few days. Moreover, the Court reasserts that
these detention centres are intended for very short
term detentions. Considering all the above, the
internal afairs must make sure that the persons
deprived of personal liberty be transferred to
prison at the end of the temporary custody.
Likewise, the Court encouraged the Romanian
State to explore the possibility of facilitating the
implementation in a greater text of alternative
measures to temporary custody.

e) With view to posttrial detention, the Court
acknowledged the reform initiated by the
Government focused, among other things, on
reducing the punishment terms for certain crimes,
on criminal penalties asltarnative to detention
and on postponing the enforcement of the
sentence, as well as on the positive effects of the
probation system. Although the immediate results
of this reform have not significantly influenced the
prison overcrowding rate, which sti$ at rather
high levels, such measures, dubbed by diverse
alternative punishments to detention, could have a
positive impact on decreasing the number of prison
population. Other ways to be explored, such as

one of the negative effects causedhsyinability of the
stateto adopt policies suitable for the detention syste
regime is on the society, hich is at risk of

reincorporating persons prone to continuall
committing criminal offences. n

Considering the impact that the overcrowding
phenomenon has on the prison conditions, the mo'%m
important effect is certainly felt by the detainees. Th?em
lack of afficient space and adequate detentio%f
conditions led to the violation of fundamental rights, a
constantly stated by the European Court of Human
Rights in the cases regarding other states, as well as dsn
the legal actions initiated by detainees from Romani

For that purpose, the Court argued that Article 3
of the Conventionfimposes that the State be held
responsible for the protection of the physical comfort
of the people deprived of personal freedom, in the sense
that it should offer, for example, theaessary medical
assistance. The Court lays emphasise on the right of all
detainees to detention conditions compatible with the
human dignity, so that to guarantee that the manner and
method of executing the imposed measures does not
bring hardship or suffeng beyond the unavoidable
level of suffering inherent in deprivation of liberty;
additionally, except for the health of the detainees,
their comfort is to be adequately assured, taking into
consideration the practical circumstances of detention
fithe caes ofBragadireanu vs. RomarfiaK u d \.a
Poland [MC], no. 30.210/96, § 94, ECHR 20004,
and Mouiselvs. France no. 67.263/01, § 40, ECHR
20021X5).

Likewise, in the case of Micu vs. Romania, the
Court held that there had been a violation of Article 3
of the Convention, concluding thdithe respective
detention conditions of the applicant, especially the
overcrowding in his cell, cumulated with the length of
his incarceration in these conditions, constitute
inhuman and degrading treatmént

It should be noted that during 20@012, the
European Court of Human Rights has delivered 93
judgements against the Romanian state for violations of
Article 3, finding that there had been cases of
overcrowding and inadequate detention conditions in P ” )
prisons and in the detention facilities and custody S|m_pl|fy|n9 the conditions on renouncing at
centres, and delivered the Pilot Judgement in the case purishment enforcement and delaying punishment

of Rezi mveH and ot her s \ Senforc%e%a ﬁr\d aespegiaHy XWri]ding th? he

Court held that Romania had to implement urgent possibilities to access probation and increasing the
measures to remedy the situation efficiency of the probation service, could

Hence, in the pilot judgement of 25 April 2017 constitute sources of inspiration for the State in

the Court requestetidt no later than 6 months the State itrr:fellzlarte?jnﬂiar:;/t()):rr (;[]? dﬁgﬁetehse a%r(;)k#]eemin(;fdéhiate
provide, in cooperation with the Committee of q

Ministers of the European Council, a calendar for the material conditions in detention.

8 https://hugc.echr.coe.int/eng#{%2 2tabview%22:[%22document%22],%22itemid%22:[%228819%22]}

4 https://hudoc.echr.coe.int/eng#{%22tabview%22:[%22document%22],%22itemid%22:[%22020%22]}

5 https://hudoc.echr.coe.int/eng#{%22itemid%22:[%2260% 32%22

6 httpsf/www.juridice.ro/507966/hotarargailot-cauzarezmivessi-altii-impotrivaromanieimateriaconditiilor-de-
detentie.html
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Referring to the necessity to provide additionals calculated excluding the area for sanitary and food
detention places, the Court made reference wiorage facilities and diving the total surface of the
Recommendation No. R (99)22 of the Committee ofletenion rooms to the number of accommodated
Ministers according to which this measure ofpersons in the respective rooms, regardless of the
extending the prison capacity is not likely to offer dacilities provided
sustainable solution for the remedy of the problem.  The adopted legislative act mentioned above has
Moreover, considering the precarious living conditionsiot reached its stated purpose and this is proved by the
and hygiene of the Romanian detention centres, tli&ct that, from the 14,000 inmates whenefited from
State should continue to invest in refurbishing theearly release based on the enforcement of this law,
existent detention facilities. more than 900 of them returned behind bars for

Adopting the measures recommended by theommitting serious violent offences murders, rapes
European Court of Human Rights in the pilotand robberies.
judgement will certainly determine the allocation of The cases presented in masadia, such as the
supplementary budgetary funds in this &dm case of the rapist releaken the basis of this law who
additional to the current expenses of the detentiamped and robbed a young woman returning from a club
system, expenses which are necessary for the provisiduring night time, shortly after his release, or the case
of food and shelter to the detainees, as well as expenséthe man charged with robbery and attempted rape,
for prison staff salaries and employment. released on the basis of the same law, who violently

Therefore, even the State experiences thattackeda young woman at the entrance of a block of
negative effect of prison overcrowding and reflects thiflats with the purpose of robbing her, are all relevant
effect mostly at the financial level, as a result of thexamples in support of this view.
additional costs that the detention system generates for Consequently, the enforcement of this normative
the state budget and, finally, for the contributors whact was exclusively based on considering the detention
pay fees and taxes to the staudget. conditions withoutiny regard to the difference between

the nonviolent inmates and the dangerous ones,
namely without taking into consideration the offences

3. Solutions of the inmates executing their freed@mvative

unishments and the consequences brought along to the

ciety by thesarly release of these individuals, before

sectlpn of this article, the State ha_s looked for urge%&ecutingthe entire punishment or the minimum period
solutions to solve the problem of prison overcrowqu,equired for early release

yet some of the measures taken did not have a positive” |, this article, we show that from our point of

impact. ) , view, not time is the factor that generates the negative
If meagires such as allowing the prisoners to benefieacis in the postelease period presented above, but
from early release for good conduct during detention ¢fe fact that the eardseleased detainees have not
regulating the house arrest as a preventive measure progflneq their educational programmes and have not
to be useful, leading to a dec_rease of the Overc_rOWd'%quired aptitudes, jekelated skills and capacities that
phenomenon up to a certain extent, dar opinion 4 help them earn a living in the pastease

solutions such as the appeal for compensatory meas%%ﬁod_ Thisimplies that the purpose of-gglucating

has not yet been proved benific the detainees has not been reached.
According to Law no.169/2017, known to the — aq 5 matter of fact, in the Pilot judgement of 25

public as the law of the compensatory appeal, for the, i 5917 the European Court of the Human Rights

amend.ing and c?mpletion Off Law .nho. 254/201 id not impose on the Romanian state the initiation of
][egardlng . tb. enforcement IO' punis mepts_ _andiegislative measureshat would have the immediate
reedomprivative measures laid out by judiciary oq it of earlyreleasing a great number of detainees
bodies during the criminal cayseis stated that when from prisons, by abandoning the educational
calculating the executed punishment, regardless of the, ;.2 ymes and activities. The Court recommended
regime Of. executing the punishment, it should be takgfgieaq 5 set of correlated measures that would generate
into cansideration, as a compensatory measure, the vionsionofthedeti ne e 8 s s pace in

execution of punishment in improper conditipd€ase g hand, and prevent the overcrowding problem in the
in which, for every 30 days of detention in impropeg . ,re on the other hand

conditions even if these are not consecutive days, 6

q dded and dered 4. Th Equally so, it can be observed that the conventional
more days are added and considered executed. Thesg recommended that the Romanian state should adopt
dispositions are also considered when calculating th

) : ) . 'd Wiable solutions, with longem effects, not with short and
executed punishment in preventive detention fac|l|t|e§ery shortterm palliative effets.
and cen(;res of .'”.‘pfoﬁer co.nd|t|ofr_13. diti The nongovernmental associations regarding the
h In determining t ednobtlonr(]) Improper con 't'or:js_;ﬁ)éotection of the human rights have also criticized the
the aspects generatle ykt € prison ov_((ejrcroyv MHeasures taken by the legislator in Law no.169/2017,
phenomenonwere also taken Into consideration g, assing their concern for thegative social impact
namely the confined space accommodation of t

. . of these measures.
detainees of less or equal to 4 sqm per detainee, whic

det |
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Thus, APADOR CH, an important non Another solution that could favourably solve this
governmental organisation involved in the protection gfroblem is to build new detention centres or to renovate and
the human rights took public stand and acted against ttefurbish the existent ones, providing larger spaces which
adoption of the law granting compensatory appeal ksatisfy the demand and exigenciesposed by the
stating tfat: compliance with the fundamental rights of the detzne

A B o t Hernfreldase, much too hasty as aresult  Furthermore, there is also the need to organise
of the enforcement of the compensatory appeal law, aadd develop in the detention centres and facilities
the conditional release of convicts who had not provemodern programmes for the rehabilitation and
themselves rehabilitated or ready to be reinserted, aginsertion in society of detainees. iFhnaturally
excess stimulated by the lack of suffict detention implies the creation of mechanisms for inter
space, do nothing but encourage the criminahstitutional cooperation so thatto encourage the social
phenomenon. The availability of this release optioreinsertion of former detainees after their release, to
induces the idea that offenders might easily escape affgovide employment possibilities and social protection
committing a crime, no matter how serious the crimeith the aim of preventing oidivism.
may be. Thus, they end up comnmigginew crimes, in
fact more and more serious crimes, having more new
victims as a result of these crimes, and finally, returning  Conclusions
to prison after their much sooner release, without the

chance to be fully rehabilitated and socially reinserted. .The prison  overcrowding _phenomepon has
Accordingly, t is quite likely that prisons will be continued to be part of the Romanian detention system,

overcrowded as a direct result of hasty early ret#ase despite the recent measures adopted by the authorities,
In agreement with the opinion stated above Wgyhich have had minimal effect on the reduction of this

envisage that the measures adopted for the reductiorp&enomenon. Howeyer, the onlisible effgcts were
the overcrowding prison phenomenon should n € numerous negatlve_ eff_ects_ on th_e social level.
ignore theinterest and security of the citizens, bein%Y Prison overcrowding is distinctively complex and

necessary to maintain a balance between the right of gh a powerful social impact, so a new approach to this

inmates on the one hand, by assuring a proper detent Spue should be implemented, not a unilateral approach
ut one that would idve a series of longer term

regime, and on the other hand the right of the citizens, ; - = ;
whose rights to safety, physical integrand property measures at different levels (legislative, administrative,

are equally important and need to be protected. psychologipal, SOCia.l)' . .
Starting from the benefits brought along by the As pointed out in this study, there is a complex set

regulations regarding house arrest as a preventive measur@fdr2uses and effects, characterised by diverse intensity
the reduction of overcrowded detention facilities, we propo?é1 targetlng multiple Ievgls, valh are of |_nte.re'st for bqth

de lege ferenddo adopt similar measures regarding théhe spmety, and the detainetuture free individual. It is
execution of freedorprivative punishments, by means of2t this complex set that the European Court for Human
regulating the possibility to execute the punishment as ho hts_ has <_jrawn attention in its _Junsprudence n _the
arrest, at present being available technical devices gmain, holding gach state responsﬂ_)lg fc_)r th_e necessity
electronically monitor the activity of thericted offenders 9@l With such issues, since a minimization of these
within the perimeter of their homes. Such a measure woigPects could lead to a waste of human, financial
be beneficial as it allows the convicted individuals to remaffPCMOMIC resources and not only, whose effects might be
within their own community, having the possibility to findcntrary to the intended purggos

jobs and keep in touch with their families, reinserting an

rehabilitating themselves at a much rapicgpa
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THE BENEFITS OF A SPECIAL CRIMINAL PROCEEDINGS IN ABSENTIA

loan-Paul *CHI R

Abstract:

A criticism of the national | egislatorés decision not t
in absentia, which would exclude the Preliminary Chamber and would leave the civil action unsolved. Inionr spah a
procedure would definitely contribute to the efficiency of the judiciary system by significantly reducing the duratide, of tri
seeing that the evidence of the case would not be administrated in the absence of the accused and, as aezahsequenc
witnesses and the victim would not be repeatedly subjected to the stress of the hearings. Moreover, not solving i civil act
would be a measure of protecting the interests of the civil party, seeing how a simple request of the defendafficeaold su
invalidate the courtés decision given in absentia, and wit!@

Keywords: special criminal procedure, trial in absence, in absentia, abbreviated procedure

as far as the wividualisation of the penalty is

concerned.
1. Context.

The perpetration of an offenséves rise to the
exerciseof criminal proceedings, and in the case o ] o
offenses resulting in damages, the criminal proceedings According to the criminal procedural law, the
can be joined by the civil action. The relation betweefiVil action seeks to establish the civil liability in tort of
the public and the civilpfivate) action has seen severalthe persons responsible for the damage produced by the
systems, the Roanian legislator preferring as early agPerpetration of the deed subject to the criminal action.
1864,the hybrid systenmamely the system allowing TO this end, the injured party must express his/her wish
the two actions to be exercised jointly within a singld® bring the civil action in the criminal proceedings, a
criminal trial. step which implies becoming aivit party; this

Therefore, within our legal system, the party'ndica.tio.n of V\_/iII can be made at any time throughout
injured by the perpetration of a deed stigtati by the the criminal trial but no later than the commencement
criminal law is entitied to choose between seizing thf the judicial inquiry. o
civil court and joining the civil action to the criminal Note that the injured party is entitled to choose
proceedings exercised concerning that unlawful deed?€tween becoming a civil party in the criminal trial,

| find that the reason for joining the two actions idhus joining the individual civil action to the criminal
twofold. Thus, first of 4, regard must be taken to the action exercised by the prosecutor, or seizing directly
more favourable terms under which the civil action i$h€ civil court, one choice excluding as a matter of
settled, in this case the evidence is the same for the tRENCiple, the othe(electa una via non datur recursus
actions and it can even be ordered by the aoudficio ~ad alteram) Thus, in case the injed party has become
or at the prosecutor 0s agh\partywithnthegriminal tiiah e/shg ¢ag sei@& d i ngs
unfold with greater celerity etc. At the same time, ithe civil court only if the criminal court has not settled
must not be neglected the fact that the direct opponéh Civil action [article 27 paragraph (2) of the Criminal
of the civil party, the defendant, might be interested ifrocedure Code], if the criminal trial has been
paying the civil claims in order to benefit from thisSuspended [écle 27 paragraph (3) of the Criminal
conduct in the criminal aspects tbie trial by nearing Procedure Code] or if the damage has not been fully
some mitigating circumstances stipulated by thgepaired [article 27 paragraph (5) of the Criminal
criminal law, a resort unavailable in the hypothesis dffocedure Code] or if the damage was generated or

1.1 Introducing the civil action in the criminal
Proceedings and the options of the injured party.

settling the civil action by a civil court. discovered after becoming a civil party [article 27
From another point of view, | believe that theParagraphg) of the Criminal Procedure Code].
state might have a real interest foe thivil party to It follows that the injured party who chose to

bring the civil action in front of the criminal court, Pring the civil action in front of the criminal court will

given that in this context he/she might submit evidend@ot be able to leave this court regardless of the fact that
unknown to the judicial bodies which might serve fon€/she finds useless the settlement optiteateacion
the correct settlement of the criminal aspects, especiaffy the criminal court.

"Assistant Professor, PhD Candi dat e, F a ¢ unmatl: ghis.médn@dreptiunibuér)i c ol ae Ti t
'I'.P. ChiH, Solu'Honarea l|latunciimiwalte. BipuatHesutrpematornicatzn
no. 4/2014.
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1.2. The trial in absentia of the defendant. assessing during the trial all the evidence of the case as

Further, it must be reminded that the Romaniali the accused had been present for trial.
criminal proceedings allow the trial absentiaof the The legal assistance is guaranteed throughout the

defendant, regardless of what the penalty he/she G§minal trial and in the case where the accused is
facing on the criminal sideof the trial, i.e. fine, Underage, admitted to a detentiarentre or an

imprisonment or life detention, as well as regardless §ducationalcentre detained or arrested even in a

the amount of the civil damages to which he/she migiffferent case, where the accused is subject to a safety

be held liable on the civil side of the trial. At the sam&easure or placed in a medical institution, even in a
time, it does not matter whether the criminal couflifferent case or where the offense brought to the
could orcbr certain security measures against th@ccused charge is punished by life detention or an
defendant, e.g. special confiscation, extendediMmprisonment penalty exceeding 5 years, the legal
confiscation etc., the criminal trial can lawfully take@SSisénce shall be provideei oficio(article 90 of the
place without them. Criminal Procedure Code).

Obviously, for the trialin absentia of the 1.3. The preliminary chamber procedure
defendant to be possible, the summoning proaedur e N o
must be fulfilled according to the law, irrespective of  1he preliminary chamber procedure is the phase
whether the communication to the defendan®f the criminal triat ensuring the judicial context for

concerning the criminal trial has been successfullyerifying the lawfulness of the criminal investigation

accomplished or not. acts. Within this procedur e,

Indeed, the law makes no distinction in thiscompetencethe préiminary chamber judge examines
regard, between the three possibléuations, the the lawfulness of. receiving .théndictment the
continuation of the criminal judicial proceedings beind@Wfulness  of evidenegathering and of the
possible when the accused has actually taken note Rffformance of the criminal investigation acts
the criminal trial but waived his/her right to appear The preliminary chamber procedure is essential to
before the judicial bodies eitha) explicitly, by the economy of a criminal case givthat this is the
formulating an applicatioto be triedin absentiaoriiy ~ ©nly Pprocedural moment where the accused can
implicitly, by the unjustified absence after beingcr't'c'se the Iavvfulness_ of the cnmmql |nvest_|gat|on
summoned by the judicial bodies; as well as wiiign acts,_ the_ result of t_hls propedure influencing the
the accused has not been formally informed about tig@ntinuation of the criminal trial or the return of Ehe
criminal trial against him/her, the summons procedufe @S € t 0 theceprosecutoros
being accompghed by a mere legal fiction such as
posting the notice/summons.

In the first case, if there is evidence pointing that 2. Reopening of the criminal trial in the
the accused has actually taken note of the criminal triabse of trial in absentia.
against him/her, we are in the presence of a waiver to
the right to appear ifront of the judicial bodies, the
accused thus disposing of his/her right to participate
trial.

If to the contrary, there is no evidence that th
accused has actually been informed about the crimi
proceedings against him/her, the tiralabsentiashall
continue and in the case of a conviction solution the la
stipulates the poss_ibility of reqpening the_criminal_tri_a oints of law, withinthe jurisdiction of the court that
by merely formulating an application to this end withi ssued the cﬁallenged ruling, withdrawal, designed

a Ir_nonth from the communication of the final cnmmalto ensure the compatibility of the Romanian legislation
ruling. with the standards imposed by the conventional block,

Npte that in the ase where th? accused trimd_ as well as by the right to a fairidr in the broadest
absentishas knowledge about the criminal proceeding eaning of the term

gng_refuses t?l res_potr;]d to the srl]Jmmg]ns of the éuglua If the court finds grounded the application for
odies, as well as In the case where the accused ha pening the criminal proceedings, it will admit it in

knowledge about these proceedings, the criminal triEﬂinciple, the final ruling pronounced absentiabeing

Reopening the criminal proceedings in the case of
a trial in the absence of the convicted pefsisna
B’rocedural remedy, at the
which can be used aftdre criminal ruling pronounced
absentighas become final, but no later than a month
nf?!)m its communication. Thus being, in our legal
system, reopening the criminal proceedings is
onsidered an extraordinary legal remelipited to

fShIi"I" ?ke ptlﬁce accl:prc_jmg to tEe g(ta)neral trlalgrocedur us reversed by the law itself, both concerning the
ofiowing the preliminary chamber procedure antgq viop pronouncedrothe criminal side of the case

and the solution pronounced on the civil side of the

2 For solid arguments for the qualification of the preliminary chamber procedure asialmiage, see A. Zarafil,r ocedur t penal t.

gener al t. RG@H. BelaPuldighiagcHouse, Bucharest, 2015, p-37& In arguing this view, the author shows that the stages of
the criminal trial must be represented as those sections of the criminal trial where the competent judicial bodieqexd@tisemaijudicial
functions (investigation or trial) and where one of the solutions of cease of the criminal action can be ordered or ¢ronounce

8 Further, to ensure the flexibility of the commentary, whenever | will refer to this legal remedy, | will use tivegviReopening of the
criminal trial.

on

P
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case, the trial being resumed from the stage of the triategularly used etc.), the summoning procedure and
in first instance, with all its consequences: reassessitfte communication of the procedural acts being
the evidence of the case, the taking of a new firstccomplibed by posting a notice at the seat of the
instance ruling, the pronunciation of a ruling in appegjudicial body.
and the enforcement of the new final ruling. As a first conclusion, it must be remembered that
the reopening of the criminal trial is wrongly regulated
as a legal remedy while it has the appearance of a
3. The criticisms of the present system. procedural remedy characteristic for pesial trial
procedure as | shall demonstrate.
From the perspective of the right to a fair trial, it
) iy ; o %ust be highlighted that the premise for reopening the
reopening the @minal proceedings and criticiSms ciming| trial is the justified absence of the accused
concerning the |_ncompat|b|llty of the na_tlonal SYSteMyom the criminal trial. Thigustification resides on the
with the conventional block, as well as with the right tq, o+ yhat the accused had no knowledge about his/her
a fair trial. . criminal trial. Thus being, starting from this premise, it
As a matter of principle, any legal remedy takeg,n he said that as far as the accused is regarded, the
the form of procedural remedies aimed at remgthe . .0qqings that follow the reopening of the trial is the

!””iSFa"eS that the courts might have made.in impairir‘ﬁ;rst he/she haknowledge of, the first in which he/she
justice. Therefore, these procedural remedies are ba: defend himself/herself using the whole range of
on the idea of a mistake that can be made by the Iowﬁrocedural fights and guarantees.

judicial body, an error which the judicial review court,

placed on a higher level d@rbeing composed of more o5 ming the procedure shall only take place with the

experimented judges, is presumed to eliminate. gt instance trial, the plieninary chamber procedure
Even if the reopening of the criminal trial is, 5psentiqemaining final, the criticism focuses on the

placed by the Romanian legislator among thgy ;s s reduction of the possibilities of the accused to

ext_raordinary legal remedies, the iQea of_a mistakes Yafend himself/herself, especially concerning the
which such aremedy should be basedotin all cases qipijities to criticisethe lawfulness of the criminal

true. . . investgation actsfrom theclarity of the wording of the
Indeed, the premise of this procedural remedy.. sation to the rightness of the administration of
does not necessarily reccer'ta%‘évidén({b tthe courtos ail
g

The criticisms can be divided in two: criticisms
concerning the conceptual aspect of the notion

For all this, reminding as well the fact that

ur e
summon the accused to the trial or in a summonin
procedure which was not dully accomplished.

Truly, the hypothesis of proceduearor must not . .
bede planocexcluded, in the end, justice is achieved by 4. Positive aspect that the regulation of a

an eminently human activity which is by nature, subjecPe€cial procedure of trial in absentia would
to error(errare humanum estJTherefore, the accused entail.

who has never been summoned nor informed official Starting from thepremis that ou legal system
about the criminal tal or the accused concerningaccepts the trial in the absence of the accused, whatever
whom the summoning procedure has not been dulife reason of this absence might, e deliberate
fulfilled is entitled to apply for the reopening of thegpsene as a result of the explicit or implicit waiver to
criminal trial, with the consequence of resuming the¢ h e r j ght to par tdranabpeead € t 0o O |
trial stage starting from the first instance trial. which is not basd on an informed choicene wonders
Nevertheless, in nu cases of reopening thewhether a special procedure for the trial of the accused
criminal trial, the premise shall not reside in an errofpsent should not be regulated
related to the summoning of the accused, but in the  Note that our legal system acknowledges several
lawful conduct of the criminal procedures in thespecial trial procedures based either on the procedural
absence of the accused who has not been genuingbhduct of admission ofuijt adopted by the accused
informed about it. (the plea of gui), or on the special situation of the
The summoning procedure is lawful because iccusedthe defendaris underager is a legal entity.
these hypothesis, the judicial bodies usually use the Therefore, once accepted these special
legal fictions stipulated by the law, such as consideringrocedures by the legislatothe question arises
legally summoned the person concerning Who @hether the absence fromhe trial of the accused
notification about the summoning has been posted i@fplies a necessity to embody a set of rules derogating
the ®at of the judicial body or who, having changed thgom the general proceduri other wordsit must be
procedural address during the criminal investigationsstablished whether in the case of the friadbsentia
has been summoned at the address previously chogg8 general trialprocedue is sufficient from the
although it was no longer up to date. perspective of the procedural guarantees and

_ Transposed into practice the_se situations are Mgtherwise whether a special procedure is fully
in the casewhere the accused is not found at the

addresses where the state bodies have information that
he/she might be (the legal domicile or the residences
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justified by nunmber, cortert, systematizéion and actvity not only lacking efficiency(the ruling being
operation subject to reverspl but also likely to unjustifiably
o ) ) delay the obtainment of a final ruling issued by the civil

4.1. The trial in absentia according to the ot
general procedure On another note, concerning the first procedural

| have previously pointed out why in the case o€ycle, it can be seen that the dirial court assesses the
the trial in absentia,the general procedure does nokvidence with a view to ensuring an adversary
meet the minimum guarantees of the right to a fair triaprocedure for the defendarmven if he/she is absent

It is thus noted that the trial absentiagives the from the proceedingsTherefore, it seems that within
accusedthe right to apply for the reopening of the the first procedural cycle unfolded in the absence of the
criminal trial but theprocedue shal be resumed not accused, the adversa principle is merely simulated
from the preliminary chamber, but from the trial stagethe main charactethe accused being absent to this
Thus being, starting from the premise of reopening therocedue.
criminal trial, namely the trial in the justified absence Also as regards the accused, | find that a
of the accused it is clear that he/she did not have theproceduewhich necessitated high efforts on the part of
genuine poshility to contest the evidence and thethe judicial bodies is an extremely costly pthe legl
criminal investigation actshis essential part of the trial costs being then borne by the accused. From this angle
being finally settled in his/her absendénder these too, the lack of any culpable absence from the accused
circumstancesreopening the criminal trial should not and holding him/her liable for the payment of the legal
be limited to the reopening only of the trisihge the costs generated precisely by this absence appears as a
reopening of the preliminary chamber procedures beingntradiction of terms.
necessary as well In conclsion, it must be remembered that the

At the same time, as regards the civil side of thgeneral trial procedure closes in a final manner the
trial, it is quite clear the violation of the civil party right preliminary chamber procedurso that, during the
to the settlement of the case within a reasonable periadtrial, the accused has no genuine possibility to contest
| have a slight reservation making this statement givahe criminal investigation act#\t the same time, the
that the time necessary for the settlement of the civdbsolute precariousness of the ruling pronounced on the
action can be either shorter or longer according to thuvil side of the trial must be noticed well as the fact
difficulty and thecomplexit of the evidence brought that, under certain circumstances, the settlement of the
as well as according to the cheiof the accuseduring civil action might exceed a reasonable period by
retriat the general procedue implying the resuming the procedures
reassessment of all the evidear& necessitating more The foreging are all reasons that justify the
trial dates in the caseor the abbreviategprocedue regulation of a special trial procedure eliminating all
implying the settlement of the case based on thhe deficiencies identified, through derogating
evidence assessed during thieninal investigationthe  provisions.
activity usually taking place in a single trial datethe _ o _ )
case where the accused wishes the reassessment of the 4-2. The special criminal proceedings in
evidence the time elapsed between bringing the civil @bsentia
action within the criminal trial and the final settlement The special criminal proceedinga absentia
of the actionto whichthe time elapsed between themust k& a rapid, dbreviaed one allowing the
admission of the application for reopening the trial andxamination of the case within an extremely short time,
the final settlement of the action is added, can easilyithout going through the preliminary chamber
exceed the partyo6s r i gh procedore aad withaut settling thiwileattionas r egar ds
reasonable period | find thus that procedural cycie absentiamust

On the same net one can retain the start by obsefing the absence of the accused from the
precariousness of the final ruling given by the criminatriminal trial, the special trial procedue being
court for the settlement of the civil actidndeed, the accordingly open. Under these circumstancées
right of access to court necessarily calls for the right teriminal proceedings shall be taken directly to the trial
a final ruling and furthermore the right to the actual stagethe court adopting a solution strictly based on the
erforcement of that rulingOr, if the civil aspects of a evidence collected during the criminal investigatioh
criminal trial are settled through a final ruling subjectourse, the proceduran absentia shall imply the
to reversalipso jure by the mere application of the representation of the absent defendant by a lawyer
accusedthere isa problemconcerning the fairness of either chosen or designatesk oficio (a case of
the procedures towards the civény, especially in the mandatory legal assistarce
context that he/she can only leave the criminal trial in Further, irrespecte of the solution pronounced
order to claim damages in a civil courtder extremely by the court on the criminal side of the trial, the possible
restrictive conditionsTherefore, the very settlement of civil action shall be left unsettlethe right to choose of
the civil action under these circumstances appears astha injured party being thus reactivatetherefore,

4N. Volonciu,Drept procesualpenaEdi t ur a Di dacti ct ‘Hi Ped8®gogi ct, Bucharest, 1972,
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according to the special procedure, the civilacsghall Conclusions
not be settled, the right of the injured party to seize the

civil court to receive damages being immediately The_Ju_d|C|aI activity in the prehmmary.cha_mber
reinstated and of trid imposed by the current regulation the

After the criminal ruling of conviction case of the trials with absent accused is not only time

pronounced following this procedure, the possibility ggonsuming and unfair, but also useleBlis is why |

apply for the reopening of theriminal trial shall be an;!sder;;ri]r?tIgnsolprﬁgrilsprrﬁﬁzsli;i:?/smgIg]ceef(i)r:fgqcmg
open the trial resuming from the preliminary chambef P

: . . substantive law.
procedure with all that this entailthe procedue .
unfolding as if the accused had never been absent .SUCh eproc_ed_uewould be qaqule of settling the
conflict of law within a short perigdvithout too much

effort from the judicial bodies or high expenses and it
will allow the injured party to switch a moment earlier

to the other optin, the bar to leave the criminal court

no longer existing within thiprocedue.
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THE EUROPEAN ARREST WARRANT. THE ENFORCEMENT OF THE
EUROPEAN ARREST WARRANT IN THE UNITED KINGDOM .

Cosmin lulian CRETU*

Abstract

The European arrest warrant has replaced the extradition procedure between the Member States of the European
Union. Thus, by the introduction of the Europesmest warrant, the administrativigidicial procedure was replaced by a
purely judicial procedure. This article analyzes the implementation of the Framework Decision no. 2002/584/JHA in the United
Kingdom through the Extradition Act 2003 and, more prégiske enforcement of the European arrest warrant in the United
Kingdom, as provided by Part 1 of the Extradition Act 2003. This article presenssefte that need to be followed in the
procesof t he requested p &nitadKingdlarand itanalyees ttiecevolution af tmembeh aEuropean
arrest warrantseceived by the United Kingdom over the years

Keywords: European arrest warrant, mutual recognition, implementation and enforcement in the United Kingdom,
bars to extradition, crinmal procedure.

of surrenders ordered by the competent courts

. following the issuance of these European arrest
1. Introduction warrants.

It is undisputable that the extradition procedure
represents the most important instrument of
international judicial cooperation in criminal matters. 2. The European arrest warrant

One of thefundamentalproblems that caused
countless discussions at ljical and legal level
betweenthe countries of the world was of course th
extradition of their own citizeAs

This problem was resolved at the level of th
European Union by the Coundiramework Decision

The Amsterdam Treaty of 1997epresented a
starting point for the idea of freedom, security and
?ustice. Later, this idea has been developed in the
conclusions of the Tampere Eusgn Councilwhere
§he Council stated that the principle of mutual

recognition of judicial decisionfshould become the
Of 13 June 2002 on the European Arrest Warradt a ornerstone of judicial cooperation in both civil and

theSuTrr:ender ItD_roced;Jrets bemgeq_MeEber ﬁtt?atesth criminal matters within the Unian.
€ most important modification brought by the Even though the conclusions of the Tampere

introduction of the European arrest warrant has be%hropean Council were seen as an important step

the tra.nsmon from. a Judicieddministrative towards the adoption of thEuropean arrest warrant

cooperation to a _purelyjud!ua_l pooperaﬁon . ( BAWO and it was clear thabe memberstates of the
However, tls purely judicial cooperation does Ur opean MenibarStatdst)h emefnirg

not entail that the requested state has no option butt ards having simplified extradition proceduriss

extradite its own citizens once a European arres disputable that the EAW was speeded up by tHe 11

warrant is issued. It rather leads to a more expedlt%q September 2001 terrorist attacks from the United
procedure based on mutual recognition between ﬂ%e(ates of America

memt%ir satesb(_)tf the Efu:ﬁ_peant_ulmo_n. ¢ . h Not only did the terrorist attacks strengthen the
e ambition of this article is to review the; mportance of certain measur e

enforcement of the European arrest warrant in tqﬁ | : | h
United Kingdom as provided by the Extradition ActEtSr?ao speceugtynbut Jﬁ ﬁylieicjiaggtué spurgitselljrﬁaioﬂagtale e
2003, considering all the amendments brought by tr}fctions taken in a short perfod

several pieces of legislaticenacted since its adoption, Thus on 13" of June 2002the Council of the

16 years ago. European Union adopted Framework Decision

Further, we shall analyze the evolutl_on of the2002/584/\]H,00n theEuropean Arrest Warrant atfie
number of European arrest warrants received by the

United Kingdom over the years, as well as the number

"PhD Student, Faculty of Law, 0 Nvecretuu@gmailtcomul escudo University of B
! Alexandru Boroi, lorRusu, Minodordoana Rusu, Treaty of international judicial cooperationriminal mattersC.H. Beck Publisher,
2016, p 343,
2 Rodica Panainte, Considerations on the European Arrest Warrant, Journal of Public Administration, Finance and Law, Zaiigy 2,
163;
8 Laura Maria Stanila, the European arrest warrant. The problem of implementing framework decision 2002/584/JHA in the EU Membe
States, The Journal of Judicial Sciences, 2007, p 111,
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surrender procedures between Member Stdtes States managed to meet the deadline for
fiFramework DecisiorD .) implementation.

The new system provided by the EAW has Although in some cases the respectiaianal
replaced since 1 January 2004 the traditionamplementing law fails to fully transpose the
procedures of extradition between Member StateEramework Decision 2002/584/JHA on the European
procedures that were no longer adapted to tharest warrant, it can be concluded that Member States
requirements of a common space of freedom, securibave largely implemented it propefly
and justice, but exposed to crimes, in which national
borders are becoming less important in order not to be
impediments in the fight against crifne . 3. Implementation of the Framework
. The EAW is defined as being judicial decision pecisjon in the United Kngdom
issted by a Member State with a view to the arrest and o .
surrender by another Member State of a requested | he Framework Decision has beiemplemented
person, for the purposes of conducting a crimind] the United Kingdom through the Extradition Act

prosecution or executing a custodial sentence @P03( t IEmradiion Acto)
detention ordér The Extradition Act is divided into five parts:

In order to better understand the nfaditions Pa.rt 1i Extraditioq to Category 1 territories
brought by the introduction of the EAW, we shall relate  This part deals witkextraditon to all European
to a definition given to the extradition procedure in th&/nion Member States and it basically corresponds with
Romanian doctrine. the requirements of the Framework Decision.

Thus, the extradition is the procedure whereby a  The main featuremitroduced by th&AW in the
sovereign state (the requested state) accepts Tt part of the Extradition Act are
surrender, atie request of another state (the requesting  mutual recognitioni a foreign warrant is
state), a person located on its territory and who is beifg§ceptedvithoutgetting intothe facts of the case;
prosecuted or sent to trial for a crime or is being sought 1 the dual criminalityrule is no longer requireébr
in order to execute a punishment in the requestingg categories of offencésunder the condition that the
staté. puni shment for the offence

Therefore, it can be observedtiiae Framework imprisonment
Decision on the omswrentednd  the precedurd i naweantireljudicial i the
i nst eextchditorb , iand on t he oconpetent aktizorityin thed)eited Kingdem only has to
t er Member Sta@ when r ef erthei aegify that the &AW is mroperly drafted by the
requesting stat®  a the reqiested state, a s campegept authority from the issuing state
appeared in the classic extrtal procedure. 1 no exception on the grounds of citizenship

It is important to mention that, as a general rule, The extradition procedure under Part 1 of the
the classic extradition procedudid not allowthe ExtraditionAct is detailed in the next section.
extraditon ofa st at eds own citi z ePars2 Extwabitiorth categary 2 territorieg
accepted as an exception and under restrictive This part dealswith the extradition tcall other
conditions. countries with whom the United Kingdom has

The EAW brought a sidficant change in what international extradition arrangements, other than the
regards the extraditi on couhtrieainctudedipagtds own citi zens.

Art. 20 par. (1) of the Treaty on the Functioning The extradition of a requested person to these
of the European Uery person pterrdovias érgais, beshles the ififarmation required for
holding the nationality of a Member State shall be the category 1 cases, thlaé court musbe satisfied that
citizen of the Union a n d itizénship of the Union the requestontains admissible evidence of the offence
shall be additional to and not replace nationadufficient to establish prima faciecase against the
citizenship . person

Thus, starting from the idea of European Part 3i Extradition to the United Kingdom
citizenship, the principle ofnee x t r adi t i on oThis gpartsdealst wtlh sequests issued by the
own citizens was basically waived and it merelycompetent authorities in the United Kingdom to both

became a ground forfresal. European Union Member States as well as all other
TheMember Statewere given a deadline take countries.
the necessary measures to comply with the prons Part 4 containsprovisions in relation to police

of the Framework Decisiotlowever, only 13 Member powers while Part 5 containsa number of
miscellaneous and general provisibns

4 Rodica PanainteGonsiderationsmthe European Arrest Wiant, Journal of Public Administration, Finance and Law, January 2, 2015, p
159

5 Article 1(1) of the Framework Decision 2002/584/JHA on the European arrest warrant

8 Florin Razvan Radu, International judicial cooperation in criminal matters, C.H.MRaalsher, Bucharest, 2008, p 23;

7 Libor Klimek, Mutual Recognition of Judicial Decisions in European Criminal Law, Springer Publisher, 2017, p 673;

8 Details regarding these parts of the Extraditon Act 2003 can be found in the ExplanatoryNotes
(httpsi/www.legislation.gov.uk/ukpga/2003/41/notes/contepiblished by the Government of the United Kingdom;
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Since its adoptionhe Extradition Acthas been requirements provided under section 2 of the
amended four timeghrough (i) the Police and Justice Extradition Act are met.

Act 2006, (ii)the Policing and Crim&ct 2009 (iii) the More precisely, th&ational Crime Agencynay
Crime and Courts Act 2018nd (iv) the Antisocial issue a certificate under this section if it believes that
Behaviour, Crime and Policing Act 2014 the authority which issued the warrant hasfthetion

If we were to compare the initial version of theof issuing arrest waants in the category 1 territories.
Extradition Act with the version amended through the The arrest of the requested person

aforementioned pieces of legislation, we ulb Once therequesthas beercertified, the warrant
ascertain that the latter barely resembles the one ttiat the requestedepr s arreét is issuedased on this
was enacted 16 years ago. warrant, the equestedperson isarrested ande/she

As we stated in the introduction part of thismust be brought beforea District Judge atthe
article, hemost important change brought by the EAWMa g i s t outffoe thediniti@l hearing as soon as
is that the extradition procedure within Europe igpracticable.
entirely judicial as opposed to a judicialdministrative In urgent cases, a requested person can be arrested
procedure before the receipt of a EAW. In this case, the EAW
In the United Kingdom, prior to the Extradition must be received in time forcaurt hearing which must
Act, after an extradition request was granted by thige held within 48 hours of the arr¥st
court, there was still a step that had to be met, namely  The initial hearing
the approval of the Home Secretary. The Obébappropriate judged in
So the wated person who claimed thatitwiddl secti on 67 (1) EA, is a Dist
a fixdo could ask the Home Secretary to refus€ourts) designated for that purpose by the Lord
permission, and if he would not listen, he could attackhancellor in Englancind Waleg™. In England, the
the Home Secretaryds r e fexradiidn cases ard éheaa oal rthiestmimster a s er i
of maneuvers which, if played with skill, could delayMa gi st r at es 6 Court
his removal formany years (and, incidentallgost the The purpose othis hearing is to establish the
taxpayer a vast amount of mongy) identity of the arrested person gndore preciselythat
the peson brought before the Distridtudge is the
person in respect of whom the warrant was issued

4. The Enforcement of the EAW in the Pursuant to section 7\3the District Judge is
United Kingdom under the Extraditon Act 1 ™duired to take the decision

Extradition to category 1 territories identity on the balance of probabilities.
gory Thus, f the District Judge decides the person

The steps that need to be followed in the proceggought befoe him is not the person in respect of whom
for extradition from the United Kingdom to thethe warrant was issugthenhe mustorder he per sonds

category 1 territories are: discharge.
1. aEAW is submitted,; Otherwise, fi the District Judge dades the
2. the certificate is issued; person brought beforeim is the person in respect of
3. the arrest of the requested person; whom the varrant was issued, then he must:
4. the initial hearing; 9 inform the person about the procedures for
5. the extradition hearing. consenting to be surrendered to itbguingstate;

The issuance of a European arrest warrant 1 fix a date for the extradition hearing if the

Pursuant tahe provisions of art. 2 par. (1) from requested person does gohsent to extradition;
t he Fr amewor Europearcarresi wvamant fj aemand the person in custody or on bail
may be issued for acts punishable by the law of the  The extradition hearing shid normally begin
issuing Member State by a custodial sentence orwédthin 21 days of arrest However,if proceedings in
detention order for a maximum period of at least 1fespect of the extradition are adjourned under section
months or,where a sentence has been passed or84& or 8B, the permitted period is extended by the
detention order has been made, for sentences of at leasmber of days for which the proceedings are so
four month® . adjourned?.

The issuance of the certificate Thus, if, beforethe beginning of the extradition

In the United Kingdom,the National Crime hearing, theDistrict Judge is informed that the person
Agencyis the designated authority for European arress charged with an offence in the Unitéthgdom, any
warrants, which aa only issue a certificate if the further proceedings in respect oktlextradition must

be adjourneduntil the prosecution performed in the

9 Spencer J.R., Fair trials and the European arrest warrant, The Cambridge Law Journal, Julypl22D10

10 Section 6(2) of the Extradition Act 280

1 Mar JimeneBulnes, The Enforcement of the European Arrest Warrant: A Comparison Between Spain and the UK, European Journal of
Crime, Criminal Law and Criminal Justice, August 1, 2007, g 271

12 Section 8(4) of the Extradition Act 2003;

13 Section 8(4A)f the Extradition Act 2003;
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United Kingdom is finalized. However, even this termto consider whether there are any statutory bars to
can be exceeded in caseustodial sentence is imposedextradition The bars to extradition are:
in respect of the offencevhenthe proceedings may be § rule against double jeopardy if the requested
further adjourned until the person iigleased from person was previously eitheonvicted or acquitted for
custody the same conduct specified in the EAW;

Also, if, before thebeginningof the extradition ' the absence of a prosecution decision
hearing, theDistrict Judge is informed that the person ¢ extraneous considerationis if the EAW was
is in custody serving a sentenceiofprisonment or jssuedfor the purpose of prosecuting or punishthg
another form of detention in the United Kingdom, anyequested persoron account of race, religion,

furtherproceedings in respect of the extradition may bgationality, gender, sexual orientation or political
adjourned until the persas releasedrom custody opinions
In case théearing does not begin on or before the q passage of timé whenit appears it would be
date fixed, and no reasonable cause is shfowithe njust or oppressive to extradiiee requested person
delay, then the judge mugfd totRe pdsBage df infinc thé &ll€BOcBndiftt s ¢ har
In what regards the duration of the initial hearing, iRjescribed in the EAW:

practice, in England and Wales the average period { the age of the requesl persori if the requested
between arrest and first instance surrender decision is&@rson would not be criminally liable in the United
days in consented cases, and 65 incwrsented cas't.  kingdom due to his/her age at the time of the alleged
The extradition hearing _ conduct described in the EAW:;
. .In England and Wales, the powers available to the 1 specialtyi there are no arrangements between the
District Judge are (as nda as possible) the same as United Kingdom angd the issuing state tthaould

those available to a magdé&fhedroSetition Dt rdquedted pefsonSdt Mmar )

ia]15
trial™. - . . other offences than the one he/she is being extradited
In the initial stage of the extradition hearing, the,.
District Judge must decide whethehe offence 9 earlier extradition to the United Kingdom from a

spe_cmed_ In th? warrant is an extradition offeras category 1 territory or transfer from the International
defined insection 64(the requestegersonwas not Criminal Court

sentenced fothe offence or section 65 (the requested 9 human rights cocernsi if the extradition of the

personwassentenced fothe offence. requested person would not be compatible with

The conduct specified in the warrant must eithe{undamental rights provided by the European
(i) meetthedual criminality test® or (ii) theappropriate Convention on Human Rights:

issuin rity must indi h he offence i . . . .
ssuing atority mustindicate that the offence is 9 proportionality 7 if the extradition of the

included within the European framework list . . . .
In the case of framework list offences, the offen requested person would be disproportionate in rela_tlon
in the warrant amounts to axtradition offence if: to ) the SEriousness ofthe cc_mduct alleged to constitute
1 the conduct occurs in the category 1 territory ant e_extradmo_n offencii) the likely penalty that WOUId
no part of itoceurs in thadnited Kingdom e |mpose_d_ ithe requested persovas foqn_d_ guilty of
1 theconductfalls within theEuropearframework the extradlthn offence_md (||_|) the possibility of the
relevant foreign authoritigaking measures that would

list; . ..
' . . be less coercive than the extraditiontioé requested
9 the conduct is punishable under the law of th erson: d

category 1 territory with imprisonment or another for q forumi i f t he request ed berso
of detention for a term of 3 years or a greatef, o iid not be in the interests of justice;

punishment . ; . .
Thus, it can be observed thah the case of 1 physical and r.n.ental health conS|d_erat|ons which
would make extradition unjust oppressive

Europeanframework list offenceseven though the tee that th ted h
dual criminality test is natecesary, extradition is only T no guarantee that the requested person who was
convicted in his/her absengeéll benefit of a retrial

available ifno part of the condudbok place in the Thus, after assessing on the applicability of the

United Kingdom. Otherwise, no matter how o 2
S y . - bars to extradition, the District Judge must order the
insignificant he conduct performed in the United er son b s if ahy of thebars te extradition do

Kingdom, the dual criminality test becomes mandatorgploly
in relation toEuropearframework listoffences Otherwise, if none of these bars to extradition

Further, f the District Judgedecidesthat the apply and the District Judge decides that extradition is

conductspecified in the EAWHoes notamount toan both tionat d tible. then h t ord
extradition offencethen he must ordetthe persod s oth proportionaté and compatible, then hé must order
the extradition of the requested person.

discharge. Otherwise, the District Judgest proceed

14 European Arrest Warrantensuring an effective defenca JUSTICE report, London, 2012, availablevaiw.ecbha.org

B“Within a summary trial, the district | udgeasopfposadno the kria byjuaygi str at e
where theguestions of law are decided by the Crown Court juddde questions of fact are decided by the jury

16 The dual criminality test entails thatet conduct for which extradition is being requested must constitaiene both under the law of
the category 1 territory and under the law of the relevant part of the United Kingdom
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5. Appeal and surrenderfollowing appeal If we look at the percentages, we see that in 2015

Appeals may be lodgely either the requested
person or the issuing judicial authorityith the High
Court and, as the case may be, withSbpreme Court

Where anappeal against an extradition order is
unsuccessful or where the issuingdicial authority
successfully appeals against a discharge order and
appeal court ordergxtradition, the person must be
extradited within 10 days, startingwith the day on
which the decisio of the relevant court becomiasal.

However, if the relevat court which made the
appeal decision ahthe issuingudicial authority agree
a later date, extradition mutke place in the 10 day
periodfollowing the agreed date. If the deadlines are,
not complied with the judge must, onhe per

the competent authorities in the United Kingdom

ordered the surrender of the receésperson in 9.1 %

of the cases, as opposed to 24 % in 2010.

The top 3 countries who issued the EAWSs

received by the United Kingdom between 2010 and
015 are: Poland (11,638 requests), Germany (7,288
(auests) and Romania (5,382 requests).

Thus, only hese 3countries issued almost half of
the total number of EAWSs received by the United
Kingdom during the said period.

However, the number of surrenders to these
countries is still rather small: Poland (3,752 surrenders
or 32.2 %), Germany (161 surrenders2o2 %) and

omania. (332 surrenders or 6.17 %).
Sonos

application, oder his discharge, unless reasonable

caug is shown for thelelay.

Conclusion
The European arrest warrant has replaced the

6. The evolution of the number of EAWs extradition procedure between the Member States of
received by the United Kingdom over the the European Union. The judiciaiministrative

years’

procedure was basically replaced by a purely jadlici
one, which lead to simplified extradition procedures

‘Between 2010 and 2015, the United Kingdom hagetween the Member States of the European Union.

competent authorities in the United Kingdom have madgarrant entails a simplified extradition procedure, the

9,305 arrests and ordered the surrender of 6,514m8ersq=xtradition Act 2003 provides sufficient safegdsfor

Thus, it can be observed that the competefte citizens of the European Union, so that their
authorities in the United Kingdom have only ordered thg,ndamental rights are observed. The bars to

surrender of the requested person_sin 13.36thiealmes. axiradition provided by the Extradition Act 2003, as
The number of EAWSs received per year betweeye | | as the requested persono:s

2010 and 2013 was in the average of 5,500 (4,369 in 20{dcision ruled on his/her extradition shothat,

6,512in 2011, 6,290 in 2012 and 5,522 in 2013). In 2014though this procedure is a purely judicial one and

the number of EAWSs received has more than doubleg,n e v e f o1 e

from 5,522 in 2013 to 13,460 014, while in 2015 it exradition is carefully assessed by the competent
remained above the 10,000 mark (i.e. 12)61 courts in the United Kingdom and the requested

In what regards the number of surrenders ordergfle r s oné6s right to a defense

by the United Kingdom following EAWs issued by the  Thjs aspectis confirmed by the fact that, over the years,

Member States, over the years this number remainedif percentage of surrenders ordered by the competent courts
the average of 1,000 per year.

in the United Kingdom has decreased significantly, although

number of EAWSs has increased, the number of
surrenders remained constant.
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THE INFLUENCE OF ARTIFICIAL INTELLIGENCE ON CRIMINAL LIABILITY

Maxim DOBRINOIU *

Abstract

The navadays deployment of Artificial Intelligence (Al) and its expected relatively rapid integration into various
instances of the socieconomic or governmental life (e.g. household, health, industry, trade and so on) represent a great
development opportunifpr every nation, as well as a key element for the evolution of the mankind. The elements of Al have
already started to take over certain hurrigpe workouts or tasks, while it will take not so long until they will almost completely
replace individualsiper f or mi ng their jobs, and thus evolve from the st
or even subjects of law. During their interaction with the hudaminated world, the Adiriven entities may either be in
compliance or a confliatelationship with the law and the society protected by the law, especially when a loss, a damage or a
casualty occurs. The article aims at studying the electron
not to further treat the eleemts of Al as liable against the law, in general, and criminal law, in particular.

Keywords: Artificial Intelligence, criminal law, dminal liability, electronic person

to comply with realife situations and to perform, as
o ) much as accurately possible, the tasks and works once
1.The concept of artificial intelligence and  gone by men. Thus, the combined above definitions

its impact on social life may conclude that an element of Al could be perceived
At the Europan | evel, t he asiadnapyral piodyctdesigned with humbke form
intelligenced (Al) was oofipeligencg| | v referred to as fisys

that display intelligent behavior by analyzing their ~ However, as written in the preamble of the
environment and taking actioiiswith some degree of Montreal Declaration for a Responsible Development
autonomyit o achieve ispeci fi cof AyHiciy lgigligence (2018), Al poses a major
From its already fadeployment in areas like: ethical challenge and social risks, with itliggnt
medicine, transportation,  industry, agriculture,maChi”eS that can restrict the choices of individuals and
military, public order, Cybersecurity, clientteraction, 9"0UPS, lower living standards, disrupt the organization
technology research and improvement, Internet (91‘_ labor and the job _market, influence polltlc_s, clash
Thingsil oT and so on, the AVth Jipdgmepty rights, gxacerkates gociy and g
be il i vebd a sigaificant parb of our soeio €CONOMIC inequalities, and affe@cosystems, the
economic life. climate and the environmeht.
It is worth understanding, in a first phase, what ~ 1he evolution of Altype entities (such as robots)
y means both darti fepndycigdintimg ipdhe develppment pfiagangmouss . wh

real | . ) '
fartificialo may be r eg addiexeycognitivefeatygsych asghgablittolgan e o p |
often as a copy %o ftiednd meEMiEPEienges and fake ingependent decisitins

has at |l east the foll owi8Vinghieemymorg gnd morg o gaents,thaf iptgracty, ¢ o

and understand or to deal with new or tryingj"’ith their environment and are able to alter it
situationso, fAthe skill ed 9usel 1o6faNtel ays o nToh @ 10nSq Wihtyh & Nefp
to apply knowledge to mhhREp SI0NCd theslgaglgespopsiility Hng me n t

ro

or to think abstractly as meaed by objective f T om a bot6s har wical actio
criteriaod ISSU® ™. o
Other authorsdefine Al as artificially developed In terms of liability, the same EU legal document

intelligence, which is, to some extent, correctand logié. mént i oned above) states that
It is pretty much obvious that Al was created a§oPots are, the less they can be considered simple tools
an alternative to humans, a crafted machine with the hands of other actors (such as the manufacturer,

embedded learningnd analysis capabilities, masteredhe owner, the user,etg 6 and thi s, in tur
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and Social Committee and the Committee of the RegAmtigicial Intelligence for EuropeCOM(2018) 237 final, Brussels, 25.04.2018

2The Cambridge Dictionary, availablerdtps://dictionary.cambridge.org/dictionary/english/artificetcesed 25.04.2019

3 The MerriamWebster Dictionary, available https://www.merriaravebster.com/dictionary/intelligencaccessed on 25.04.2019
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5 See the Committee on Legal Affairs Draft Report with recommendations to the Commission on Civil Law Rules on Roboti€32015/21
(INL) available at http://www.europarl.europa.esides/getDoc.do?pubRefAEP//NONSGML%2BCOMPARL%2BPE
582.443%2B01%2BDOC%2BPDF%2BVO//EN
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ordinary rules of liability insufficient and calls fornewt hat of f ence, the unjustifiab
rules which focus on how the machine can be lieldcriminal behavior, and theattribution ( o n e & s mor al
partly or entirely i responsible for its acts or involvementin committig a crime).
omi ssionso, while fAas a c olnte tange majosty of ithe ndlieal crimea mor e
and more tgent to address the fundamental question afystems, one of the most important elements of a crime
whet her robots sho'ul d posmess reai the mental elermetiwhich @rives a

Another interesting point driven to the attentionperson to commit a crime or to trespass a legal
of the EU Parliamentés Quusionttee on Legal Af fairs is
t hat Airobotds autonomy r ahssall the leghl ractfioners bm, that guibtyf their
nature inthe light of the existing legal categorie®f mind of a culprit consists of three different forms: the
whether they should be regarded as natural persomgent (with its subcategories: direct intefitwhen the
animals or objects or whether a new category shouldperson foresees the result of his actions and pursue that
be created, with its own specific features andesult, and oblique intefit when the person foresees
implications as regards the attributions of rights anthe result  his actions, and, while not pursuing that

duties, inc3uding | i abi |réstltyonly accepts the occurrence of that result), the
It seems to be commonly agreed at the Europeauilt (with its subcategories: recklessnessvhen the
Il evel t hat At he exi st i npersanfoteseahat@ partitularardsultimaytogcur amm v e r c

where the cause of t he fudheroact® withoatctakingopaare whether shasoltn can b
traced back to a specific human agent such as thappens or not, and criminal negligericavhen the
manufacturer, thewner or the user and where that theoerson does not foresee the result of his actions while
agent could have f or es ehenoouldonstiouldhave fiordseedt), andithe overtontet.t 6 s
har mful ®hehavioro. From the Romanian legislation perspective, the

Among other significant aspects, the experts caliguilt or the moral responsibilitfinvolvement) of the
on the European Commission, when carrying out gmerson who commit a crime is a subjective process
impact assessment of its future legislative unsent, consisting of two factors: the consciousness and the
to explore the implications of all legal solutions relateaill. 13
to the Al entities (robots), by far the most important one In what regards the consciousness, the culprit has
being the O0creation of ahesepresentafion of hit &ipns| of the carditions heor r o
so that at least the most sophisticated autonomoasts in, andofth c au s al rel ation bet we
robots could be estidshed as having thstatus of action/inaction and the result. In his mind there comes
electronic persons with specific rights and the idea of committing the crime and, furthermore, the
obligations, é , and app!l yi ng edelberdtionohtheaeagomrs rwhyohe,shbwevery shoutn
cases where robots make smart autonomous decisiamnmit the crime. At the end of this process, theiul
or otherwise interact with third partiestakes the decision to commit the criffie.
independentl yo. In what regards the will, the culprit moves from

Some authotd deeloped a scale of Al, based onthe mental state to the physical state of his actions, thus
different forms of intelligence they poses and thenobilizing his energies (at his disposal) towards
implication of humans, such as: leveli1Al with realizing the external behavioral acts. This wihees
human supervision, level 2 Al with deterministic to be very important, because the person, being in full
autonomy, level 3 machine learningype Al, and control of its actions and without any (internal or
level 417 multi agentssystems Al. external) constraints (physical or moral), has a free and

unconditioned determination to act in the desired
manner, thus to also commit a crime

2. Doctrine views on Criminal Liability These above analyzed factors are entirely
L . ._acknowledged and fully recognized as being human
. Acrime is the only legal ground for the criminal \g|at0q. They are specific to any individual, whose
I|_ab|_I|t_y. For a crime to be _|nd|cted to aspecmc_ perso"gonscience and will are not affected in any way by
(individual or legal), certain elements must exist, suc arious forces, and there is no clue that they may be

as: a legal provision (depicting theffance), the ,qqqated with any form of machine, even world class
commission of one or several material aatg|sreus, high performance computers, run with the most

the mental stater{ens reqof the person charged with ;4 - 0aq pieces of software and applications.

7 Ibid, pct S on Liability

8 Ibid, pct T on Liability

9 Ibid, pct U on Liability

0 Ibid, pct 31, p.11

11 lkenga Oraegbunam, Uguru Ugurtificial Intelligence Entitiesand Criminal Liability: A Nigerian Jurisprudential Diagnosis
African Journal of Criminal Law and Jurisprudence, no. 2, 2018

12 Malice aforethought (US Criminal Code)

13V, PascaCriminal Law. General Part2™ Edition, UniversulJuridic Publishing HousBucharest, 2014, p.156

14V, Dobrinoiu and colabThe New Criminal Code Commented. General PaftEdition, UniversulJuridic Publishing House, Bucharest,
2016, p.134
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3. From fdfelectroni c Ipagingspmaess (in theofuturg),cwve wilvhave to deal
subject of a crime with unpredictable entities, which may turn harmful or
at least unlawful in performing their actions.

The humarevel Al seems to be the next The doctrine is still reluctarto clearly attritute
generation of Al, apable of performing almost all the ¢ regnonsibility of committing a crime entirely to the

intellectual tasks an individual can do, and also to ha\ﬁ element, and rather prefers to identify a human

feelings (worries, angers, happiness or maybe love) ajdin, a5 the offender the main actor liable (see the
to control them through autonomous humie & |, s e o the fsupervisoro or t

behavior. Man{p believes that it is a question of timeelement).
until the Al will become a true forms of intelligence (or

o X Accordingto some authof§ fit he harm fr o
a humarbased or humatype intelligence), replacing , -t or s behavior does not occ.t
human judgement, also think independently and act fgrC cur in the future when the /

itself.

. . or use of any Al somewhat presupposes a duty of
__As we all know, nowadays, in law,@ersonis . o ¢t r o and supervision over
identified asindividual (human) person ah legal Onthe other hand, other authdrbelieve that Al

perslon, both having cer:tain degrees offliabil.ity WheRyiminal liability requires legal personhood for the Als,

involved in any way in the commission of a crime. 44 that would be similar to corporate criminal liability
Different authors identified some particulary, o+ some legal systems are recognizing. And

aspects that shape the elements of Al, and playgerefore, legal personhood for Al is consediyer

significant role in explaining the difficulties fo  agtion whether Als should have rights and duties in
assessing the criminal liability share between th ccordance with the law.

isynthetic persono and theydpatkyéhéral GohibrSistHACin coftrdsf! t hes
are: increasing autonorify(that meaning a decreasing,yith corporations, the Al elements should be liable

control from _h_umans), unpredmtab_ﬂ%fy(meamng Al only for their own actions or inactions (behavior), and

lacks of cognition may lead to reactiontally different  q¢'¢or thog initially attributed to certain individuals.

than human like), and unaccountabifftywhile not There is an idea that a possible solution would be

applied with legal personality, Al elements cannot bg gy stem enforcing Al criminal liability within a system

held responsible for their harmful actions). hat accepts only thectus reuscondition when

_In order to analyze the actual and reafgsessing a crime, but this seems to be unacceptable
involvement of an Al entity in committing a Crimeis  #om the general principles of the criminal law. We

first needed to clarify the role of different other aCtor%gree with the opinion that such a case, whens rea

in thedomggor undoing(action or inactiol meaning 5" excluded, would_be similar to the involuntary acts
actusreup®. And here the fius egOoyciudel GimiflafidoRitg &X' SO0r o and

the fAproducero of the Al endyd s rdhhrkable &tidlesoMBiPsiidiednt O

in a respect_ive criminaln\_/estigation, as being_ the 5 authoR? envisaged three models of liability
humans behind _the machine, thu_s firstly questionab ncerning the Al entities, that can be considered
about the CO”O"“O’.‘S the Al entity acted upon, th§eparately of in conjunction (for better liability
software they designed and implemented into thg, iions): 1) Perpetratievia-Another  Liability

machine, and the computer instructions they performgg,qe| - 2) NaturaProbableConsequence ~Liability
on it or even the omison to intervene when they are \1odel, and3) Direct Liability Model.

noticed about the Al element acting wrongfully, We agree with the author that in the first model,

harming an individual or damaging goods. ~when a crime involves an Al entity, this Al entity
When it comes to autonomous agentsormachinep, o 1 d be r e garded as fAinnoc:e
learning, the real problem is the way they actually,nya manugheory), thys mere an instrument in the

ilearno from the teemowr QiMedoh of thaf crimehd®Bt an active (principal
experiences. With little or even no human control of the

15 Karel NedbalekThe Future Inclusion of Criminal Liability of the Robots and Auiéfi Intelligence in the Czech Republitaradigm of
Law and Public Administration, Interregional Academy for Personnel Management, Ukraine, 2018, available at
http://maup.com.ua/assets/files/expert/ Hitere-inclusionof-criminal. pdf

16 Ryan Calo, Robtics and the Lessons of Cyberlaw, California Law Review, 2015, p. 532

17 Sherer M, Regulating Artificial Intelligence Systems: Risks, Challenges, Competencies and Strategies (2016), Harvaod Llnurnal
and Technology, p. 353

18 Mireille Hildebrandt, Crimn a | Liability and o6Smarto Environments in R.A. Duf f
Criminal Law (2011), p. 506

19 Weaver J F, Robots Are People Too: How Siri, Google Car and Artificial Intelligence Will

Force Us to Change Our Law@014)

20 AP Simester, A von HirschCrimes, Harms, and Wrongs. On the principles of criminalisatiblart Publishing, 2011 at
https://lwww.researchgate.net/publication/241643522_AP_Simester_and_Andreas_von_Hirsch_Crime_Harms_and_Wrongs_On_the_Princip
les_of_Ciminalisation

2 Ashworth A, Principles of Criminal Law(4th edn, OUP 2003)ndMireille Hildebrandt,Cr i mi n a | Liability and oSmar
in the thesis of Matilda Clauss&arlson,Atrtificial Intelligence and the External Element of Crin@ebro Uiversity, Sweden, 2017

22 Gabriel Hallevy, The Criminal Liability of Artificial Intelligence Entitie's From Science Fiction to Legal Social Control, Akron
Intellectual Property Journal No. 4, University of Akron, 2016
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or secondary) participant. In this case, due to the lack  Conclusions
of mens reaof the actual perpetrator, the criminal

charge will always pursue the producer, th . )
programmer or the engsser of that particular Al entity. %%alp pr)rooblgrr;s,h .Zo;ne at;thf)?zerrzll]gagevshﬁégr;ﬁ;sc autio

The second modieaddresses the cases of thea " ous. agents are orecluded or prohibited due t
iforeseeabl e of fences g gRoysad §9 dg? %%h‘iﬁ%go,
where, in the opinion of the author, the producer or thtge'r asso_mate Nsks’ and uncer ainties, “ to -a
programmer do not have any involvement, nor the}] P €T Ml S S peqmtlngotheedployment and
acknowledge of any offence until this is actuall evelopment of Al entities and autonomous agents,

committed by the Al ity they designed, produced orWrhIIe r?C?eptlln%nth?h nsdksmainnd the social costs until
programmed. properly regulating the domain.

in his scenario, we agree that human actiy fg,,, i SRS, ¥ L SR SIRRAC e TS
merely linked to the malfunction of the Al entity in the '

manner that the producer, the programmer or the uscer'lmlnal liability to exists there is a strong need for both

should have thought about (or should have consﬁjergcws “?”9”0‘.”.‘6.”5. redo exist in the behavior of the
the possible consequence of) a crime being committ(—[‘((:ti“:'pecuve artificial intelligence agents. :

(in certain circumstances) by that Al entity. Therefor And'we ObSETV’ad t_hat _at leastns reds hard to
we support author Gabriel Hallevy that considers th e taken into consideration in what regards Al.

criminal  liability - of the human factor rather stronBl;eted for :nireloer;eit tor?e;rrr: (Iorr:okble t21ug h?[) and
negligencé, than intention, although theream be 9 9

situations when the (human) offender foresees tPiaebout the law. Civil and criminal. And if is about a

result of its actions (upon Al entity), does not pursue ifautonomous Al or an advanced machine learning, the
while accepting this result to occur one day. producer, the programmer or the user must erthate

The third model of Gabriel Hallevy focuses on th he most important routines of instructions comply with

Al entity itsel®4, while considering the dkct liability hi gxﬁ]“;gh Igvvws)and fregurlattl:ogsa andt tr;e enlt::t)ll ';’ arno
as similar applicable to societal individuals (offenders)(.

While there are argues that Al elements should be pﬁg:ﬁ'plﬁi g ;?:all'vr']':)? tzogfsflt(rac? (;tocttotgbli(cljlcla’ trr]]%tséo
aside of the criminal liability similar to children and ' ’ y-

mentally ill personsdoli incapay, the new technology laws and regulations and to keep away from any sort of

developments pravthat Al entities are able to interpret"’u’Itonomous actions  that may be considered as
large amounts of data from its sensors, to makténacceptab!e harmful behawor..
di fference between frig ht.OAndathéhOlﬁ?qAPéetg% 'S'taSK fr"f‘” het[_)ut\yrg n to
analyze what is fAper mit tpEOchés mgollwr! € Er"v%lol e&ité)f orlega bids

It is still a question whether these capabilitieé 't% 'Chto n 3 Iblq et_r (_a_ln dt h ur tt) h er treat
(irrespective they arthe result of a good programmingWI r,léasos ir;n; d(la?i?q 'O?ﬁéts Itnr:lea;ut% reur\?vﬁln rilggsll
or the result of its own learning feature) may be seen as ' g P y

signs of consciousness or internal elememsnG rei elong to the Al elements, the basics of the criminal
needed for the existence of the criminal liability. Igr\i?lngr?sstigg ?Séii:guﬁ(r:g?waq[ t?oﬁhmgmri\?vu!ggety

If so, we also need to consider the various form electronic) members we may need to create special
of paticipation to the crime commission, depending o y P

the relations between the Al entity and the other huméﬁgal prgwssm?es ?I:e? ;naygevzi:\ nesw I?t%al :t;gjfe;n #or
perpetrator s, and each Of{irrr]]\i/r%/rtr§|%th'A enrlﬁil\?\%ni{vbnq ni'eiﬁ ur sui n
the criminal activity. In these scenarios, the Al entit a g that the Al entiies shouldt be Conselt as

may find itself in the capacity of peipal, accessory, sotr)n(tewrrzereo bbetjweeer? tlesal :nt?tigs arS1du igdivi?iu;l; > o
accomplice or abettor. 9 '

Although some authors believe the contrary, w ombining their individual cha_racterlstms with regards .
o relevant circumstanceso.

consider that is beyond reasonable acceptance to Another system that should be revised in the
corsider Al elements as qualifyirtg all the defenses future is the pnalty one, as it is hardly believable that

against criminal liability (e.g. setiefense, necessity, ctual criminal sanctions mav aooly to Al accordinal
consem, error, physical or mental constraint etc.), du‘fl y apply gly

o he fact tht our opnion, there e more ohdE, 5% DTSN pene T, St esscs
internal elements to be taken into account whe : Pl€ P

analyzing the possible fulfilment of —all - the diesmgr%rg)se"rjri:eendt, tff(lajcZeci?rzlmitshs?onﬂeStEu;trlt(ijgl,l t:re
requirements. ' g y

totally), the removal from duty or the reprogramming.

Trying to find the best soluins for Alrelated

2 Ibid

% Ibid

% See Peter M. Asardhe Liability Problem for Autonomous Atrtificial Agents, presented to the Association for the Advancement of
Artificial Intelligence (vww.aaai.org, Spring Symposia 2016

% See also Karel Nedbalek

27 Radutniy Olecksandr EduardovidBriminal Liability of theAtrtificial Intelligence in Problems of Legality, issue 138, 2017
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In all the cases, we think that there will be naegret, suffering, worryrejection, social connection,
effectonbothre ducati on of t he nfeedpsense affteeddndetcAl ent i ty,
and the prevention of future crimésas the pincipal For all that, the national criminal justice systems
aims of any penalty system in place, due to the fact thate required to adapt themselves and include clear and
Al existence and behavior rely on computer programsomprehensive provisions in order to ensure the public
and logic instructions and not on hur#da@ emotions order, the safety of people and thgdods and property.
or feelings like shame, fear, care, love, guilt, outrage,
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REFLECTING THE RIGHT TO PRIVACY IN THE DECISIONS OF THE
CONSTITUTIONAL COURT OF ROMANIA

Eliza Ene CORBEANU"

Abstract

The need to protect has deep roots in the history of law. Paradoxically, the more humanity has endeavored to
legislate, the abuse and the lack of real support from those responsible for ensuring security and peace have increased.

That is low society felt that, besides the internal regulation of privacy, it had to appeal to international organisations
whose purpose was to persuade states that they alone could be able to resist any abusive interference in the indisual's pri

The Univesal Declaration of Human Rights established in 1948 that no man would be the object of arbitrary
interference in his private life, as long as there is legal protection against these inttusions

Article The Right to Privacy written by Samuel Warren andd.8uandeis, appeared in the Harvard Law Review,
volume IV, issue 5 of December 15, 1890, is considered to be one of the most influential essays in the history of Afnerican la
and the right to private life is defined by the authors as the right to baldefe or the right to lonelineds

The social evolution and the transformations of law have gradually led to an increasing distance between the initial
desideratum that of loneliness and the real need to ensure a safety and protection environmergdbrindividual.

Even if at the theoretical level any individual has the right to be left alone, in reality this right is not necessarily
illusory, but rather impossible to be respected in the way we would probably want each one of us.

Complex threats, fm wars, civil movements, terrorism, to cyber attacks, and the need for strong nations to dominate,
have transformed the right to private life into a promising slogan whenever interest calls for it, or, worse, have reduced to
noticeable dimensions invokitige need for oveprotection of the individual by the state.

But what are governments doing in the name of protecting their own citizens? They violate private life, but they do it
under the protection of the law, they do not respect fundamental rigithdir action appears justified, they restrict liberties
and even suppress any intimacy in the name of the protection of the general good.

What does ultimately mean private life and how much should the state be interested in protecting it?

Of course, thaotion itself is alencompassing, with unspeakable valences and hidden ramifications throughout our
existence.

We have a private life from the moment we are born, but others are responsible for it, private is the home with all its
dependencies, privataformation about the state of health, or personal data, at work we have the right to intimacy, even a
detainee has the right to ensure and respect his private life in designated spaces and the list can continue.

By making a parallel between private lifetime American model and the way it is protected in European law, a
fundamental difference emerges.

If in American law individual autonomy is the expression of absolutism, being the core of the existence of social
rights, Europeans did not think this natias an independent, stand alone, supreme relation to the other rights recognized by
the individual but as an important, but not exclusive component or outside any limitations or restrictions.

In European law, the balance between the protection of therajeinéerest and the need to guarantee, within
reasonable limits, respect for the right to privacy was maintained.

Although Romania signed the Universal Declaration of Human Rights in 1948, the constitutional right to privacy did
not find a distinct reguléon either in the 1848 constitution or in 1952 or in 1965.

At present, the Romanian Constitution protects and regulates the right to private life and the authorities have the
obligation to respect it.

Keyword: the constitutional court of Romania, the righ private life, the right to family life, unconstitutionality

2. The individual has the right to dispose of himself
if he does not violate the rights and freedoms of
others, public order or good morafs.

Although Article 26 of the Constitution of

Romania recognizes thaght to private life with all its

. . - valences (intimate, family), it does not define the

) Art_|cle 26 of t_he Roma_nlan C_Zonstltutlon notions, for the simple reason that a fundamental law

Intimate, family and private life does not have the role of limiting the situations that the

1. Public authorities respect angrotect their practice could generate, leaving the lawyer, the courts,
intimate, family and private life.

1. The proper regulation

1.1. The Right to Private Life in the Romanian
Constitution

" Lawyerelizacorbeanu@yahoo.com

! http://www.un.org/en/universaleclaratioshumanrights/

2Susan E. Gallagheintroduction to'The Right to Privacy” by Louis D. Brandeis and Samuel &farA Digital Critical Edition University
of Massachusetts Press, forthcoming.

3 Warren & Brandeis, paragraph 1
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the doctrine, the freedom to interpret and create tleecording to which theaction of a person who
right. repeatedly pursues, without right or without a
. ) ] o legitimate interest, a person or oversees his home, work
1.2. The right to privacy in the Civil Code or other frequented places by causing it a stafeasf
The Civil Code, which entered into force on 1shall be punished by imprisonment from 3 to 6 months
October 2011dedicates whole chapter (Chapter II) of or by fine.
respect for the human being and its inhererittsigand Making telephone calls or communications by
in Section Il deals with respect for the privacy ananeans of remote transmission which, by frequency or
dignity of the human person. content, causes a person to fear, shall be punished by
According to Article 71 of the Civil Code, every imprisonment from one month three months or by a
person has the right to respect for his private life, jugine if the act does not constitute a more serious crime
as no one can be subjected to any interference in his.or
her private, personal or family life, or at home, The initiation of criminal proceedings takes place
residence or correspondence without his consent atthe preliminary complaint of the injured party
without complying with the limits laid down in Article At first sight, the punishments could be
75 of the Civil Codé considered ridiculous, but thedt that there was a
Particular ~ importance is  attached toconcern to regulate this kind cdcts denotes an
correspondence, manuscripts or other speal anchoring of the current legislation to social
documents, as well as to the personal information ofteansformations and the evolution of intexman
person, which can not be used without its consent eglations.
without observing the limits provided by Article 75 of Even if the state is the one who intervenes to
the Civil Code. sanction, by bringing to accoutihe guilty ones, it
With a wider scope of privacy, Article 58 of the remains to the victim's discretion if they choose to bring
Civil Code speaks abothe right of personality, giving the offenders before the law, so that thigiation of
another valence to the protection we are talking aboutriminal proceedings only takes place at the
Thus, everyone has the right to life, to health, t@reliminary complaint ofhe person injured.
physical and psychological integrity, to dignity, to their Domicile, as a component ofipacy, is protected
own image, to respect for private life, and other sucim Chapter IV, Article 224, on Domestic Violence.
rights recognized by law. Intangible access in any way to a house, room,
Let us say that all these regulations would beependency or enclosure connected to the house
deprived of practical utility, as long as there were naithout the consent of the person using it or the refusal
punitive measures meant to sanction any violation b leave them at its request shak punished by
the values under the protection of the law. imprisonment from 3 months to 2 years or a fine. If the
As superficial as it may seeat first glance, or act is committed by an armed person, during the night
because of excessively long periods in national courtsy by use of lying qualities, the punishment is
we can not deny their importance and necessitimprisonment from 6 months to 3 years or a fine.
because the only way to prevent abuse is by imposing The initiation of criminal procesings takes place
rules and imposing sanctions. at the preliminary complaint of the injured party
Speaking of civil sanctions, the Civil Code in And in the case of this crime, criminal liability
Article 252 protects the human personality bylepends on the injured party's decision, but sanctions
establishing that every individual has the right t@mre more drastic, and there is even an aggravating
protect the intrinsic values of the human being, such &ariant.

life, health, physical and mental integrity, dignity, A new incriminationin Romanian criminal law is
private life, freedom of conscience , scientifictistic, the introduction of Article 226 on the violation of
literary or technical creation. private life.

) ) ) o Although, at first glance, it could be considered a

1.3. The right to privacy in the Criminal Code reiteration, or even a duplication of other offenses (such

We have decided to end with the Romanian Penak home violence), in fact this offense concerres th
Code, which came into force in February 2014attainment of privacy by specific methods, involving
precisely because its regulations should be, in essenties use of techniques more or less sophisticated
a stepping stan for potential criminals, and coercionsurveillance, using instruments and means capable of
measures get more serious, going as far as affecting theuding a person's private life in a way that is
freedom of the guilty person and the damage to hebometimes inscrutable.
property through the imposition of fines or civil Taking pictures, capturg or recording images,
damages. listening with technical means, or recording audio are

In Chapter IV on offenses against freedom of thevays to accomplish this type of offense, and the
person, Article 208 governs the offense of harassmenfisclosure, broadcasting, presentation or transmission

Larticle 75 Civil Code Limits: (1) Do not violate the rights set out in this section, which are permitted by law or imtakhatioan rights
conventions and pacts to which Romania is a party. (2) The exercise of constitutional rights and freedoms in gooahfedtmpliahice with
the international covenants and conventions to which Romania is a party shall not constitute a violatiaghts$ ivevided for in this section.
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without right of the sounds, conversations or images  (3) This law shall not apply to the content of the
provided in the fornof a crime, have the character ofcommunication or the information consulted during the
aggravating, the limits of punishment being increasedise of an electronic communicatioretwork.

The fact that even in the case of this crime the  (4) The enforcement of the provisions of the
legislator left the injured person the right to decid@resent law is done in compliance with the provisions
whether the offender was to be held criminally liablef the Law no. 677/2001 on the protection of
was orignally justified as a guarantee that theindividuals with regard to the processing of personal
individual is free to decide for himself what actions helata and the free movement of such data, as
/ she is injuring or not. subsegently amended and supplemented, as well as of

In fact, the practice has shown that the number dfaw no. .506 / 2004 on the processing of personal data
cases concerning the investigation of this last crime, fand the protection of privacy in the electronic
example, is low, theigtims often choose to remain communications sector, with further additiofis.
passive. - Article 15. - fAProviders of public

The reasons why the passive subjects of thisommunications netwks and providers of publicly
crime decide not to denounce this type of antisociavailable electronic communications services shall, at
behavior that affects their right to private life arethe request of the competent authorities, on the basis of
multiple, starting from the social implications of suchthe authorization issued in accordance with the
an approeh, fear of repression, shame, or simplyrovisions of Article 16, transmit immediately the data
distrust of force government to stop these abuses. retained ader this law, except in cases of force major.

f
The author of the unconstitutionality exception
2. Decisions of the Constitutional Court of criticized the retention of the data generated or

Romania on the analysis of private life processed by the providers of publicly available
electronic communications services or public

2.1. DECISION? no. 1258/2009 regarding the communicationnetworks and the amendment of the
admission of the unconstitutionalityexception of the Law no. 506/2004 on the processing of personal data
provisions of Law no. 298/2008 regarding the and the protection of privacy in the electronic
retention of the data generated or processed by the communications sector .
providers of electronic communications services for These regulations, claimed the author of the
the public or public communications networks, as exception affect the exercise of the right to free
well as for the amendment of the Law no506/2004 movement, the right to private life, private and family
on the processing of personal data and the life, affect the secrecy of correspondence and freedom
protection of privacy in the electronic of speech.
communications sector Regarding the clarity and precision of the

The subject of the exception ofregulations under consideration, the Constitutional

unconstitutionality was Article 1 and Article 15 of LawCourt has found that they give rise touabs in the
no. 298/2008 on the retention of data generated Eptention, processing and use of data stored by
processed by providers of publicly available electroni@roviders — of  publicly — available  electronic
communications services or public communication§@Mmunications services or public communications
networks and amending Law no. 506/2004 on thBetworks. _ _
privacy in the electronic communications secfpr the secrecy of correspondence and freedom
published in the Official Gazette of Romania, Part [EXPression may be restricted or limited, however, any

no.780 of 21 November 2008. interference must be regulated in a clear, predictable
- Article 1. - (1) This law establishes the @and unambiguous manner. _
obligation for the providers of public electronic Lastly, the Courtreminds the importance of the

communications networks and services to retain certa@pligation to refrain from any interference in the
data generated or processedtia framework of their €Xercise of citizes' rights and freedoms in the matter
activity of providing electronic communications of personal rights such as the right to intimate and free
services, for making them available to the competegPeech and the processing of personal data.
authorities for use in research, discovery and
prosecution of serious crimes.

(2) This law applies to the traffic and location data
of natural and legal persons as well as related data
necessary to identify the subscriber or the registered
user.

2 Text published in the Official Gazette of Romania, in force since November 23, 2009
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2.2. DECISIONS? no. 440 of 8 July 2014 on the provisions of Article 26 on intimate, family and private
exception of the unconstitutionality of the provisions life.
of Law no.82 / D12 on the retention of data In 2012, following thelefeat to the Constitutional
generated or processed by the providers of public Court by DecisiohNo. 1258/2009, a new transposition
electronic communications networks and of the of Directive® 2006/24 / EC of the European Parliament
providers of publicly available electronic and of the Council of 15 March 2006 on the retention
communications services, as well as for the of data generated or processed in connection with the
modification and completing the Law no. 5062004 provision  of publicly  available electronic
on the processing of personal data and the communications services or of public communications
protection of privacy in the electronic networks and amending Directive 2002/58 / EC in the
communications sector and Article 152 of the Code national legislation, by Law no.82 / 2012, republished
of Criminal Procedure. in the Official Gazette of Romania, Part |, no.211 of 25

The subject of the exception of March 204. o
unconstitutionality was the provisions of the Law no.82 __ According to the Constitutional Court, Law no.82
/ 2012 on the retention of the data generated dr20.12 did not brlng substantial modifications to the
processed by the providers of public electroni®€Vvious u.ncon.sntutlonglllaw, which provided identical
communications networks and the providers of publicigolutions ignoring Decision No. 1258 of October 8,
available electronic communications services, as wi o o
as for amending and supplementing Law no.506 / 2004 A second rejection of the law at tBenstitutional
on the processing of personal data and the protection gPurt on July 8, 2014 came after, not long before, even
privacy in the electronic communications sectorthe EU Data Retention Directive 2006/24 / EC was
republished in the Official Gazette of Romania, Part [nvalidated.

no. 211 of March 25, 2014, and article 152 of the _fWe are aware that on 8 April 2014, the Court of
Criminal Procedure Code: Justice of the European Union invalidated Data

- Article 152 of the Cririnal Procedure Codé(1) Protection Directive 20084 / EC from the date on
The criminal investigation authorities, with the priorwhich it was issued, considering that there was a-wide
authorization of the judge of rights and freedoms, mag‘”g'ng interference and the seriousness of the
require a provider of public electronic communicationdundamental rights to respect for privacy and the
networks or a provider of publicly available electroni®rotection of personal data, without such an
communicsions services to transmit retained datdnterference being limited to whis strictly necessary,
under the special law on the retention of data generatéife Court's press release states .
or processed by providers of public electronic ~ Regarding violation of the right to privacy, the
communications networks and providers of pub”chponstltutlonal Court notes that in terms of access and
available electronic communications services othétSe of data, the issue of unconstitutionality arises, given
than the ontent of communications where there idhe access of the judicial bedi and other state bodies
reasonable suspicion of an offense; and there apdth attributions in the field of national security to the
grounds for believing that the requested data constitutg¥red data. _
evidence for the categories of offenses provided by the ~ AS Such, the law does not provide the safeguards
law on the retention of data generated or procelsged Necessary to protect the right to intimate, family and
the providers of public electronic communicationdrivate life, the secrecy of correspondence and the
networks and the providers of electronic freedom of expression of persons whose stored data are
communications services for the public. accessediParagraph 61) .

(2) The judge of rights and freedoms shall This decision h_as sparl_<ed vehemgnt reactions
pronounce within 48 hours on the request of thBoth from the Romanian Intelligence Service and from
criminal prosecution bodiesot transmit the data, the representatives of the prosecutor's offices, going to
through reasoned conclusion, to the council chamberthe assertion that éhnational security of Romania is

(3) Providers  of  public  electronic Jjeopardized and the criminal investigations can no
communications networks and providers of publicijonger —run in  good  conditions,  because,
available electronic communications services wh@verwhelmingly, criminal investigations were based on
cooperate with the criminal investigation bodms data stored by operators.

obliged to keep the secret of the performed operation, On September 18, 2014, the Constitutional Court
i of Romania issued a statemeattempting to justify

The author of the unconstitutionality objectiontaking the abowenentioned decisionsiwe mention
said that the criticized texts violate the constitutionathat other Constitutional Courts or European Courts

3 Text published in the Official Gazette of Romania, in force since September 4, 2014
4 Text published in the Official Gazette of Rama, in force since November 23, 2009

5 hitps://eurlex.europa.eu/eli/dir/2006/24/0j

5 https://www.ccr.ro/noutati/ COMUNICATDE-PRES106, 18.09.2014

7 http://unbr.ro/wpcontent/uploads/2014/04/CP140054EN.pdf

8 hitps://www.ccr.ro/noutati/ COMUNICATDE-PRES106
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have already declared unconstitutional national laws dWations General Assembly on December 10, 1948,
data retention, in this situatiemvith GermanyAustria, fimen and women have the rightrmarry and to found
Czech Republic or Bulgaria, with the same objeck familyo.

appearing in the role of the constitutional courts in other  Article 12 of the European Convention on Human
states. On the other hand, as it appears from tRéghts! states thatfiFrom the age of the law the
motivation of the decision establishing thehusband and wife have the right to marry and to found
unconstitutionality of Law no.82 / 2012¢ Court does a family under the national law governing the exercise
not said unconstitutional data retrieval and storagef this rightd

operations in themselves, but only that access to and Romania remains tributary to the old traditions,
use of data is not accompanied by the necessagd society as a whole is not yet ready to cope with
safeguards to ensure the protection of the abovehanges in perceptions rooted centuries in the culture
mentioned fundamental rights, in pattiar the fact that of this people.

the judicial bodies with attributions in the fieldf Romania is still in Europe, a country where the
national security have access to these data without timarriage rate is among the highest &nis is the fear
judge's authorization. of embracing innovative experiments, decadent for
most and destabilizing for others.
2.3. DECISION® No. 580 of 20 July 2016 on the Article 258 (4) of the Civil Code, speaking of
Citizens' Legislative Initiative entitled fiLaw on the spouses, describes them as the man and woman united
Revision of the Romanian Constitutiord by marriagé?, and marriage is the freely consented

It was through this decision that a citizen'sunion between a man and a woman (Article 259 of the
initiative, supported by several ngovernmental Civil Code).
organizations, was to change the content of Article 48  Perhaps the large number of citizens who have
of the Constitution: consented to the Constitutional Court's request to ask
Present as followsi(1) The family is based on the Court to clarify the notion of spouses shows
the freely consented marriage between spouses, on thiecisely the traditionalism that | mentemhabove and
equality, and on the right and duty of parents to ensutke need to preserve the values that have remained
the raising, education and training of children. (2) Thenaltered or perhaps, was just a speculated subject of
conditions for termination, termination and invalidityorganizations or political actors interested in acquiring
of marriage shall be estableth by law. Religious notoriety or image capital.
marriage can only be celebrated after civil marriage. (3)  Being a sensitive issue at European level, the
Children outside the marriage are equal before the laiurgpean Court of Justice has left the role of regulating
with those in marriagei permissively or restrictively each state, considering it
The proposaf was in the following senséiThe to be their absolute attribute to decide on the definition
family is based on the freely agreed marriagevbetr of marriage, civil status, the possibility of validating a
a man and a woman, on their equality and on the righigal union between sansex couples.
and duty of parents to ensure the raising, education and It is worth recalling theludgment of the Court of
training of childrerd Justice of the European Union of 1 April 2008 in Case
In other words, it was desired to replace th&-267/0683 Tadao Maruko v Versorgungsanstalt der
phrase between husbands with the phrase betweewmleutschen Biihnen, which established more than eleven
man and a woman. years ago thdithe civil status and Imefits derive from
The motivation for this citizens' initiative to it, are matters which are the responsibility of the
review the Constitution has come from the fact that iMember States and Community law does not affect that
Romania the right to marry belongs only to a man witbompetence. '
a woman, being excluded from the same sex. The same approach we find in thelgment of 10
In the initiators' view, the attempt to clarify theMay 2011 in Case 47/08 Jurgen Romer v Freie und
term fispouses in Article 48 of the Constitution was Hansestadt Hambuty
intended to remove any interpretation contrary to that The Resolution of the United Nations Human
of a woman and a man in a family. Rights Council on Family Protection of July 3, 2015
Another argument used has started from theefines the family as a natural and fundamental group
definition of the family as it results from Article 16 of of society that must be essentially protected by the
the Universal Declation of Human Rights, namely state.
that of a natural and fundamental element of society. It must be mentioned some of the argumexfits
According to Article 16 (1) of the Universal the Constitutional Court in Decision 580/2016 because
Declaration of Human Rights adopted by the Unitethey describe its concept of marriage, private life,

9 published in the Official Gazette no. 857/2614. Of. 857/27 October 2016

10 http://ww.cdep.ro/proiecte/2017/100/20/7/pl34.pdf

1 https:/iwww.echr.coe.int/Documents/Convention_ RON.pdf

12(4) For the purposes of this Code, spouses are men and worteshlynimarriage.

13 Repertoriul de juri spr uGlen He https://2uieXieBiropa.eu/legal
content/RO/TXT/?qid=1553454942837&uri=CELEX:62006CJ0267

“4CauzaGl 47/ 08, Repert or i uB59M mtpsj/euiex.earppa.eulegatoiittnt/ RO ATI?2uriFCELEX:62008147
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family life: fiThe Court holds that Article 48 of the 2.5. DECISION?® no. 336/2018 concerninghe
Constitution enshrines and protects the right to marrygjection of the unconstitutionality exception of the
and family relationships resulting oim marriage, provisions of Article 231 (2) with reference to
distinct from the right to family life / respect for andArticle 229 (1) lit. b) and d) and para. (2) lit. b) the
protection of family life, with a wider legal content second sentence of the Criminal Code, published in
enshrined and protected by Article 26 of theM.Of. of Romania, in force since 6 Septeber 2018

Constitution, according to whidi{1) Public authorities By the Conclusion of June 1, 2016, pronounced
respect and protect the intiteafamily and private life in File no. 3.319 / 328/2015, the Turda District Court
- (2) The individual has the right to dispose of himselfotified the Constitutional Court, except for the
if he does not violate the rlghts and freedoms of othergnconstitutionality of the provisions of Article 231
public order or good moralé. _  parayrapf(2) with reference to Article 22Q) letter b)
The notion of family life is complex, including ang d) and pagaapf(2) letterb) second sentence of the
family relationships in fact, distct from family criminal Code.
relationships resulting from marriage, the importance  The exception wasinvoked by the public
of which the constituent legislator has emphasizegrosecutor in the case of concerning criminal liability
distinctly in Article 48 the protection of family for committing the offense of qualified theft, an offense
relationships resulting fr_om marriage and from the linknder Artice 228 pargraph(1) in relation to Article
between parents and children 229 (1) ktterb) and d) of the Criminal Code.

2.4. DECISION No.51 of 16 February 2016 The prosecutor requested the change of legal
on the objection of unconstitutionality of the classification - by retaining and the provisions of

‘i ; - Article 229 pargraph (2) letter b) of the Criminal
Err?)\él(ijounrz of Article 142 (1) of the Code of Criminal Code, in the semsthat theactwas also committed by

) ) violation of the professional headquarters of the injured
The subject of the exception  of arson. In the case, one of the defendants reconciled
unconstitutionality was the provisions of Article 142himself with the injured person.
paragraph (1) ofthe Code of Criminal Procedure, In justifying the objection of unconstitutionality,
according to whichfthe prosecutor enforces the ihe prosecutor, asdrauthor of the exception, claims in
technical supervision or may order it to be carried oUtgsence that the provisions of Article 231 (2) of the
by the criminal investigative body or specialized policgiminal Code, which establishes the possibility that
officers or other specialized bodies of the state the reconciliation, which removes the criminal
~ The authes of the exception considered thategponsibility, also intervenes in the case of theft theft
Artlcle 1 (5) on the Romanlan_ State,.Artche 20 ONyrimes under Article 229 pagaaph(1) letterb) and d)
international human rights treaties, Article 21 on freg pargraph (2) letter b) second sentence of the
access to justice, Article 53 on restricting the exercisgriminal Code- serious crimes and with a very high
of rights or freedoms , as well as the provisions Qfynact on society- violates the constitutional
Articles 6 and 8 of the Convention for the Protection %rovisions of Article 1 pagraph(3) on the rule ofdw,
Human Rights and Fundamental Freedoms, concernifyg\yhich citizens' rights and freedoms and justice are
the right to a fair trial and the right to respect for privatg, o higest and guaranteed valusArticle 26 on the
and family life. _ intimate, family and private life of Article 27 (1) on
As a first conclusion, the Court has held that thg,yiolability of domicile, Article 44 (1) on the right of
phrasefior other speialized bodies of the staieis pivate property, Article 53 on the restriction of the
lacking in clarity, precision :_;md predictability, as it doegyearcise of certain rights or freedomsd Article 131
not allow the identification of those competent1) according to whichfin the judicial activity, the
authorities to carry out measures with a high degree p{;p|ic Ministry represents the general interests of
intrusion into the privacy of individuals. society and defends the rule of law, as well as citizens'
Also, the lackof clear, precise regulation would rights and freedoms.
lead, in the Court's view, to an abusive violation of In paragraph 21 of the aforementioned decision,
some of the essential fundamental rights in a state @hich has been called upon to adjudicate on the
law: intimate, family and private life and the secrecy ofjp|ation, inter alia, of Article 26 of the Constitution of
correspondence. Romania on Intimate, Family and Private Life, it leaves
the legislator's appreciation of the measures necessary
to protect the social valuésvoked ly to the author of
the exception of unconstitutionality.
It also reminds the Constitutional Court in the
same paragraph that the criminal policy of a state is not
its attribute, which is a priority of the lawyer according

15 Official Gazette of Romania no. 190 of 14 March 2016
16 Text published in the Official Gazette of Romania, in force since September 6, 2018
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to priorities, opportunity, frequeey of violations, (Judgmet of 17 July 2008 in Case | v. Finland,
gravity and consequences of antisocial acts. paragraph 37) (case of 17 July 2008 in Caskifland,
paragraph 38)Judgmentof 17 July 2008 in Case | v
2.6. DECISION'" No 498 of 17 July 2018 onthe Finjand, paragraph 38udgmenbf 25 February 1997
unconstitutionality of the provisions of Article 30 (2) in the case of Z. v. Finland, paragraph 95)udgmet
and (3) and the phrasefithe system of electronic 4 10 October 2006, pronounced in the LL case against
patient patient fileo in Article 280 (2) o the Law France, par.44].Judgmenof 6 June 2013 in Avilkina
no.95 /2006 on health reform and Others v. Russia, paragraph 4h)dgmentof 25
The texts invoked in support of the objection ofFebruary 1997 in the case of Z. v. Finland, paragraph
unconstitutionality were Article 1 (5) on the quality of95).
law, Article 26 on intimate, family and private life, and All the arguments that we find this decision are
Article 53 on the restriction of the exercise ofbased on a comparative analysis of the case law of the
fundamental rights and freedoms in the Constitution cEuropean Court of Human Rights on the violation of
Romania, as well as Article 8 The Convention for thérticle 8 of the Convention, concluding that the
Protection of Human Rights and Fundamentadisclosure of medical data can seriously affect the
Freedoms, concerning the right to respect for privaigerson's family and privatefdi, such as and its social
and family life. and employment situation by exposing it to public
This exception was raised directly the People's atrocities and the risk of ostracization (Judgment of 17
Advocate, arguing that in the matter of healthcard anuary 2012 -Mang Wlairearpdn ivc.k aLiittah
provision, the legal regulation must not contravene thearagraph 44, or the judgment of 6 June 2013 in
fundamental rights provided by article 26 of theAvilkina and othersgainst Russia, p.4%]
Constitution, according to which the public authorities Paragraph 42 of the decision concludes with
are obliged to respect and ot the intimate, family regard to the issue at stake in the debate, meaning that
and private life . fif the State has established by law a measure in the
In the opinion of the author of the objection ofapplication of the right to the protection of the health of
unconstitutionality, the regulation contained in Articlea person, it is ab incumbent on it to protect and
280 paragraph (2) of Law no. 95/2006 on healthcamguarantee the confidentiality of information medical
reform is of a general nature, without any guarantee areatment, through a normative act of the same level,
confidentiality of personal data of medical naturerespectively by law. ,,
contained in electronic health records Moreover, the Court uses the syntagm of the
The views expressed in public space Dbyegislatols silence, in other words, it speak§ a
physicians 'and patients’' associations have also beeassivity in ensuring minimum guarantees that the
invoked, meaning that the implementation of theight to intimate, family or private life is respected.
electronic health rexds could seriously violate the In the Court's view, the introduction of electronic
intimate, family and private lives of patients, througthealth records is only an interference of the state in the
the possibility of disclosing personal data of a medicahtimate, family and private kf of the individual.
nature public. Such a lack of concern to ensure minimum
Even the Constitutional Court in its previousleverage can not be overlooked by arguments such as
jurisdiction has established that, in order tswe the existence of a constitutional obligation to protect
respect for privacy and the confidentiality of medicathe health of the individual, because its
data, it is necessary to limit the access of persons acomplishment must not violate other righds laid
such data (see, in this regard, Decisiddo 17 of 21 down in the Constitution.
January 2015 and DecisitirNo0.440 of 8 July 2014.) It was therefore found that although the legal
Referring to the violation of thedividual's right interference in the law provided for in Article 26 of the
to privacy, the Constitutional Court considered the&onstitution may have a legitimate purpose (protecting
personal data and the processing of this informatiothe health of a person by ordering his medical history
recalling, inter alia, the ca®eof 4 May 2000 in Rotaru and lolding it by a state authority), it is appropriate and
v. Romania, paragraph 43. necessary for the purpose does not maintain a fair
The Court recalls a series jpfdgments handed balance between competing interests, namely the
down by the European Court of Human Rights in theublic interest in public health, the interest of the
area of patient healthcare protection as followserson in protecting his or her health, andititerest
(Judgment of 17 July 2008 in Case | v. Finland, of the person in protecting his private, family and
paragraph 36) Judgment of 17 January 2012 in private life.
VarapnMagwal it ana 2yparagraph4h)uani a

17 Published in the Official Gazette no. 650 of July 26, 2018

18 Text published in the Official Gazette. of Rania, in force since January 30, 2015

19 Text published in the Official Gazette of Romania, in force since September 4, 2014

20Text published in the Official Gazette. of Romania, in force since 11 January 2001

2 http://healthrights.org/index. php/cop/itendseof-varapnickait% C4%9mMa%C5%BEylien%C4%9¥-lithuania2012
2 https://www.globalhealthrights.org/healtbpics/hospitals/avilkinandothersv-russia/
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2.7. DECISION?® no.91 of 28 February 2018 directed against the high dignitaries (when they affect
on the objection of unconstitutionality of the democratic order), as well as actions that undermine
provisions of article 3, article 10, article 11, the exercise of constitutional rights of citizens. This
paragraph 1, letter d) and article 13 of theLaw latter function has the relativelgarrow meaning of
no.51 /1991 on the national security of Romania, as investigating the activities of organized extremist
well as the provisions of article 13 from Law no.51/ groups that are hostile to certain groups of citizens or
1991 on the national security of Romania, in the residents, for example of a certain ethnic origin
form prior to the amendment by the Law no.255 / fi[Opinion No. 756 of 2 April 2014, paragraph 27,
2013 for the implementation of the Law no. CDL-AD (2014) 009].

1352010 on the Criminal Procedure Code and for In essencein analyzing the provisions criticized
the modification and completion of some normative by the author of the objection of unconstitutionality, the
acts containing provisions criminal proceedings Court has held that the lack of clear rules providing

The subject of the exception of information on the circumstances and conditions under

unconstitutionality constituted the provisions ofWhich national security authorities are empowlete
Articles 3, 10, 11 and 13 of kano. 51/1991 on the resort to the technical supervision measure is violation
national security of Romania, in the form before th@f fundamental rights, essential in a state governed by
amendment by Law no. 255/2013, as well as thige rule of law, concerning intimate, family and private
provisions of Article 13 of the same normative act, itife and the secrecy of correspondence.

the form in force at the time of notification to the Thus, the phrasefiseriously undermines éh
Constitutional Court. fundamental rights and freedoms of Romanian

It wasargued that the texts of the abovementionegitizen® contained in article 3, letter f) of Law no.
articles contradict the constitutional provisions>1/1991 on Romania's national security violates the
contained in Article 1 paragraph (5), according tgonstitutional provisions _contamed. in article 1
which, in Romania, compliance with the ConstitutionParagraph (5) which enshrines the principle of legalit
its supremacy and the law is mandatory, Article 21Art|(_:I_e 26 on private In_‘e _and Article 53 governing th(_e
paragaph (3), according to which the parties right to g_ondmons for the restriction of the exercise of certain
fair trial and the settlement of cases within a reasonatights or freedoms.

time, Article 26 on intimate, family and private life, 2.8. DECISION?* No 534 of 18 July 2018 on the
Art!cle 28 on the confidentiality of correspondence, angbjecti.oﬁ of unconstitutionality of the provisions of
Article 53 on the restriction dhe exercise of rights or Article 277 (2) and(4) of the Civil Code
freedoms.
This decision is relevant from the point of viewof ~ The subject  of the  exception  of
the Court's analysis of the phrasseriously unconstitutionality was the provisions of Article 277
undermining the rights and fundamental freedoms &#) @nd (4) of the Civil Code, republished in the Official
Romanian citizerts in Article 3 let f) of Law no Gazette of Romania, Part I, no.409 of 10 June 2011,
51/1991. according to which:
In paragraph 79 of the Decision, the f(2) Marriagesbetween persons of the same sex

Constitutional Court recalls the Joint Opinion of thefoncluded or contracted abroad either by Romanian
Venice Commission and the Human Rightsc't'zens or by foreign citizens are not recognized in
Directorateciting a passage that we consider relevarfgomania. [...] o _

and exposing it exactljiln the Law on the Functioning (4) The legal provisions regarding the free

of the Service, the mandagiven to this Service by Movementon the territory of Romania of the citizens of
Article 7 requires defending against actions thah® Member States of the European Union and the

fiviolate the constitutional rights and freedoms ofUropéan Economic Area remain applicaféed, in
citizens and endanger the statand against attacks the aL_Jthor's opinion, these tgxts repres_enta\{lolatlon of
against senior officials, etc. Undoubtedly, botHh€ right to intimate, family and private life, the
situations can be consideteto be clear criminal Criterion of sexual orientation. _

matters and not just a legitimate aim to protect national By doing a compatve analysis, the
security. Therefore, their use in these cases, with r%onstltut_lona_l Court lists the states that _have adapted
specific safeguards for criminal investigations andh€lr legislation so that they can provide effective
trials, can be justified only if the phraséand protectlon of the right to intimate, family and private
jeopardizes the sted is read literally in the sense that lifé @s regards homosexual couples.

only when the threat affects democratic order, in other It reminds the Court that thirteenevhber States
words, when it is sufficiently concrete and serious th&f the European Union recognized sasex marriage:

it becomes a matter that can come to the attention B¢ Kingdom of the Netherlands, the Kingdom of
the Service. For example, the Swedish Securitigeo Belgium, the Kingdom of Spain, the Kingdom of

mandate includes investigating attacks and threat3Weden, the Portuguese Republic, the Kingdom of
Denmark, the French Republic, the United Kingddm o

2 published in the Official Gazette of Romania no. 348 of April 20, 2018
2 Published in the Official Gzette of Romania. no. 842 of 3 October 2018
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Great Britain and Northern Ireland The United2004/38 or 'the partner with whom the Union citizen
Kingdom (with the exception of Northern Ireland), thehas a duly substantiated, lasting relationship' within the
Grand Duchy of Luxembourg, Ireland, the Republic ofmeaning of Article 3 (2) (b) of Directive 2004/38, with
Finland, the Federal Republic of Germany and ththe host State's correlative obligation to facilitate entry
Republic of Malta and Austria, which by the Austrianand stay, everi the host State does not recognize same
Constitutional Court of 4 December 2017 (G Z@®/ sex marriages or provides for any alternative form of
20179) the provisions of the Civil Code limiting the recognition legal partnerships such as registered
right to marriage to heterosexual couples, anpartnerships?

furthermore stated that without the intervention of the 4. If the answer to the third question is in the
legislator before that date, sarsex marriagevould be  affirmative, then Articles 3 (2) and 7 (2) ofirBctive
possible from 1 January 2019. 2004/38, read in conjunction with Articles 7, 9, 21 and

In the Czech Republic, the Republic of Estonia45 of the Charter, require the host Member State grant
the Hellenic Republic, the Republic of Croatia, thehe right to reside in its territory for more than three
Italian Republic, the Republic of Cyprus, Hungary, thenonths to a samsex spouse of a European citizén?
Republic of Austria and the Republic of Slovenia, there  The reasons justifying thi move were that
is the notion of registered partnership or civilRomania, together with the Republic of Bulgaria, the
partnership for homosexual couples, which, althougRepublic of Latvia, the Republic of Lithuania, the
distinct from marriage, recognizes, however, a series Bepublic of Poland and the Slovak Republic, are the
rights similar to those derived from the marriagenly Member States of the European Union which do
between a man and a woman. not offer any form of formal antkgal recognition of

States such as Canada, N&ealand, South the established couple relationships between the same
Africa, Argentina, Uruguay or Brazil authorize same sex.
sex marriage by law, and others, through Mexican By Judgment of 5 June 2018 in Ca5€-673/16,
judgments (Supreme Court Supreme Court ruling Ndhe Court of Justice of the European Union (Grand
155/2015 June 3, 2015), the United St&t¢Supreme Chamber) answered in the affirmative the first two
Court ruling of June 26, 2015jObergefell et al. questions.

Hodges, Director, Ohio Department of Health, et al., Relevant is paragph 36 of the judgment,
576 U.S. (2015), Colombia (Constitutional Courtaccording to which a Member State can not rely on its
judgment SU214/16 of 28 April 2016, Case T 4167863national law to oppose the recognition on its territory,
AC) Taiwart® (judgment of the Constitutional Court of solely for the purposes of granting a right of residence
the Republic of China (Taiwan) of 2ay 2017, J.Y. to a thirdcountry national, of the marriage entered into
Interpretation N ° 748, on Consolidated Claims oby a dtizen of the same sex in another Member State in
Huei-Tai-12674 and Huetai-12771]. accordance with the law of the latter State.

It is important that the comparative analysis It has thus been established that the relationship
which the Court made in the decision, because it led td a samesex couple is circumscribed to the notion of
the suspension of the judgment and to the lodgirg offiprivate lifed and fifamily lifed, with no distinction a
request to the Court of Justice of the European Unidn the relationships established between persons of
for a preliminary ruling on the following questions :  different sex .

'(1)' Husband 'in Article 2 (2) (a) of Directive In those circumstances, the State is bound to
2004/38, in conjunction with Articles 7, 9, 21 and 45 o&nsure the protection of both categories of relations by
the Charter, includes the sarsex spous of a non, of  virtue of respect for the fundamental right to private and
a European citizen with whom the citizen has legallfamily life guaranteed Y Article 7 of the Charter of
married under the law of a Member State other than tii@indamental Rights of the European Union by Article
host State? 8 of the European Convention for the Protection of

2. If the answer to the first question is in theHuman Rights and Freedoms Fundamental and Article
affirmative, Articles 3 (1) and 7 (2) (3) of Directive 26 of the Romanian Constitution (paragraph 41).
2004/38, readn conjunction with Articles 7, 9, 21 and
45 of the Charter, require the Member State host
country to grant a residence permit in its territory for 3. Conclusions
more than 3 months to a saisex spouse of a European
citizen?

3. If the answer to the first question is imet

This artide aimed to draw attention to the
relevant decisions of the Constitutional Court of

negative, the sameex spouse from a neviember Romania regarding the right to privacy, the evolution

State of a European citizen with whom the citizen hed its approach in the case law of the Court, and the

legally married under the law of a Member State othdjeed to bring the legislation subject to constitutional

than the host State may be 'any other family member review nto conformity with the Court's rulings.

within the meaning of Article 3 (2) (ajf Directive

2 https://supreme.justia.com/cases/federal/us/5 76564
26 http://www.loc.gov/law/foreigmews/article/taiwatonstitutionalcourtrulessamesexmarriageprohibition-unconstitutional/

2T http://curia.europa.euljurisfliste.jsfonum=C-673/16
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Regarding the jurisprudence of the Court so fainstitutional, discontent, but it is precisely its relto
we can note that, in its decisions, the Court has ofteastore the balance and supremacy of the Constitution
replaced the passivity of the legislature or theby reconciling the law with the fundamental law.
parliament's refusal to regulate in accordance with the  The border between law and politics is a fragile
fundamental principles found in the internationalone, and here the rolef she Constitutional Court
treaties Romania adhered to, increased attention to timervenes through actions designed to defeat any
necessity to comply with the Romanian legislation witlattempt to distort the purpose of a law so as to remind
the European one. the lawmaker that its role is to pass laws respecting
Not long ago, the Constitutional Court had tdfundamental rights of citizens.
respond to challenges that generatedial, sometimes
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STATE RESPONSIBILITY IN THE PREVENTION OF TORTURE AND INHUMAN
AND DEGRADING TREATMENT

LaurenSia FIl oren(tki TnEaF AGN)lI k TEANU

Abstract

To produce intentional, systematic and cruel physical or mental suffering, acting on their own initiative or on the
basis of order, in order to compel certain persons to confess or give information, fimasl @es torture.

To put a person in serious danger through actions, measures or treatments of any kind, affecting physical or mental
condition is inhuman and degrading treatment.

The European Convention on Human Rights stated, with the overriding vsltiee provisions of Article 3 that:
fiNo one shall be subjected to torture or to inhuman or degrading treatment or punishimgsasing, by the provisions of
the article, the obligations of the state authorities not to apply no form of suffering or intugatment of persons under their
jurisdiction, and the obligation to protect the physical and mental integrity of such persons.

On 9 October 1990, by promulgating Law No.19, Romania adheres to the Convention against Torture and Other
Cruel, Inhuman or Degding Treatment or Punishment, and has thus established a mechanism for the prevention of torture
and inhuman and degrading treatment.

The establishment of independent internal mechanisms for the prevention of torture and inhuman and degrading
treatment $ an express requirement contained in Part V of the Optional Protocol to the Convention for the Prevention of
Torture. The scope of the institutions in which the mechanisms for the prevention of torture and inhuman and degrading
treatment are exercising igsrgely covering both the penitentiary system, the detention and preventive arrest centers, the
medicatsocial institutions for the persons with mental disabilities and other units in which may engage in inhuman or
degrading treatment.

Keywords: torture,inhuman and degrading treatment, Convention, mechanism

Declaration of Independence, which associates

liberation from British domination with a series of

citizens' rights and freedoms, undentigi that fall
Introduction people have have been created equal, are endowed by
their creator with certain inalienable rights, and among

Respect for fundamental human rights as well &hem are life, freedom and the pursuit of happingelss.

Lheee:\m;?r?gggr?tfi auistyStgmr?b?eun?rgggeaetgges ei;'ngh;‘:’tgﬁ claration constituted the fundamental act underlying
oo quity, a prool y imp . me elaboration of th€onstitution of the United States
historical personalities. Ts, in 1770, Hammurabi's OF America in 1787. which is maintained. with some

Cod_e r_egu.lated social reIgﬂo_ns and_ promoted rules Rlodifications occurring along the way, and at present
social justice and humanitarian sgiriand from the The first European constitution based on

beginning of the period of Stoicism and that of R . L
Christianity, the teachings on the principle of equalitdemocratlc principles was the Polish Constitution of 3

between people werdeveloped. These princinles Wer)f\/lay 1791 and intrduced equality of political rights
peop ped. P P etween townspeople and nobility, placing peasants

under the protection of the government and alleviating

the worst abuses against the serfsntil the Second
orld War, the constitutions of most states with

democratic egimes contained extensive human rights
rovisions, but the tragedy of millions of victims during
e Second World War revealed, among other things,

formulated and edited in documents such as t
fiMagna Charta Libertatud{Great Book of Freedoms)

where it was statefor the first time that neither a free
man can not be imprisoned without being tried, or th

fiLaw of Right® voted by the British Parliament in . .
) - . : that the great midentury conflagration The XX has
1689, which definitively laid the foundations of thebeen unleashed precisely because the fundamental

c_o_nst|tut|onal_ monarchy in England, formulating forrightsand freedoms of man and peoples have not been
citizens a series of righfs. respected

asserlggnlmvr\)/(;rstar:te S:gge(r:?eéheb“nethzf Tjjrm‘zg ”ggtse The stories of World War Il have highlighted the
P y Reed for global provisions to ensure the safeguarding of
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human rights. Thus, on December 10, 1948, the Unitdtbm Western Europe, as evidenced by Victor Hugo's
Nations considered théignoring anddespising human speech at the International Peace Congress of August
rights led to acts of barbarism that revolted th@1l, 1849, when he said tha day will come when the
conscience of mankind, proclaiming ¢th&niversal cannon is a piece of museum, such as the tools of
Declaration of Human Rightsfispecifying in the torture today. And we W wonder that these things
preamble of the act that this statement icammon have ever existediBut the twentieth century was the
ideal to which all peoples and natiomaist strive, so culmination of the ways of physical and mental torture.
that all persons and all organs of society strive, having  As a result of these issues, in 1950, the European
this permanent statement in mind, to develop respe€bnvention for the Protection of Human Rights and
for these rights and freedoms through education arindamental Freloms stated, with imperative value,
education, and to ensure, through national arly the provisions of Article 3 thafiNo one shall be
international progressive meass, their universal and subjected to torture or to inhuman or degrading
effective recognition and application both within thetreatment or punishment
peoples of the Member States and those of the Definitions of the concepts in Article 3 of the
territories under their jurisdictién European Convention have been made by
Starting from the provisions of Article 1 of the jurisprudence. In the case of Ireland v. The United
Universal Declaration of Human Rights, whistates Kingdom (1978), the Court differentiated the three
that fiall human beings are born free and equal ibasic notions of Article 3 by the degree of severity of
dignity and rights. They are endowed with reason andeatments or punishments:
conscience and must act one another in the spirit @J torture: intentional inhuman treatment that causes
fraternity, fiand corroborating Article 5 of the same  very serious and very wel suffering; the three
statement thatno one shall be suljted to torture or main elements of torture are, therefore, the
to cruel, inhuman or degrading punishment or treatment intensity of suffering, intent and purpose.
degrading, we show that the recognition of equal artt) inhuman treatment or punishment: the application
inalienable rights is the foundation of freedom and of intense, physical or mental suffering.
justice and assures the inherent dignity of the humar) degrading treatment: treatment that creates a
person. feeling of fear, restlessness and inferiority to the
Also, by definng the notions of torture, inhuman victim, which humiliates, degrades and eventually
and degrading treatment, the mode of violation of breaks his physical or moral resistance. Degrading
inalienable rights is reversed. To produce intentional, treatment considers those grave human dignity,
systematic and cruel physical or mental suffering, proving to be capable of descending the social
acting on their own initiative or on the basis of order, in  status of a erson, its situation or reputation may
order to compel certain persons to confess or give be considered to constitute such treatment, within
information, was defined as torture. This definition is  the meaning of Art. 3 of the Convention, if it
also found in the Tokyo Tokyo Declaration on Torture  reaches a certain degree of sevefity.
and Degrading Treatment in 1975, developed by the In ECHR case law, Article 3 is particularly
World Medical Association, a declaration to whichapplicable in cases considered intama, such as the
Romania has joined and is currently a party, and puttirgituation of excessive police procedures in the event of
a person in serious danger through action, treatmentsasfest or interrogation, failure to ensure detention
any kind, affecting physical or mental condition, areonditions, overcrowding of penitentiaries, failure to

inhuman and degrading treatment. provide adequate medical care for private individuals
From the perspective of human rights, thdhe situation of degding conditions in the case of

definition o fitortured involves four aspects: hospitalization of mental health patients in psychiatric

1 torture as a violation of human rights; services, extradition or deportation to a country that

Y torture as dehumanization, cruelty andloes not guarantee the assurance of respect for human
degradation; rights etc.

| prophylaxis of torture; Thus, the provisions of the article also irspd

q the moral reward of the victim and herthe obligations of the state authorities not to apply any
psychological recovery. form of inhuman or degrading treatment to persons

The history of torture has its originsnee under their jurisdiction and the obligation to protect the

antiquity when prisoner torture was a practice acceptdfysical and mental integrity of such persons.

and maintained by special methods and equipment, and AlSO, the International Covenant onwZiand
these forms of torture have always had physical, mentgplitical Rights, the UN Convention Against Torture
and social consequences on the victims. For a period@d Other Cruel, Inhuman or Degrading Treatment or
time in the nineteenth centurgrture has disappeared Punishment (known under the English acronym GAT

5 Preamble to the Universal Declaration of Human Rights
" Ruxandra Cesereanu, Panopticum Essay on Torture in the 20th Century, 2014, Polirom Publishing House, 2nd Editionpintroductio
8 Cruceanu Andreea Simona,Prohibition of torture and ilitreatment in terms of subjection to medical treatmpgt 2i 3, footnote note
2 op.cit.Corneliu BarsarnThe European Convention on Human RigBsmmenton articles Ed i-§Ea&i mut & C. H. Bec k,
pag. 32, https:/www.avocatnet.ro
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Convention Against Torture) or the Europearconsidered by the legislator as a crime against justice,
Convention for the Prevention of Torture of the @cil and not as a crime against the person as we would have
of Europe are the most known norms and, at the sarhelieved, given that at international level torture is a
time, mandatory for the states that have ratified themiolation of human rights, being a dut act of the

A number of other documents, such as the Beijingerson's physical and mental integrity. In this context,
Rules (detention regime, mainly for minors), or thehis classification suggests that the main subject of
Istanbul Protocol with Practical Guides fdoctors and protection is in the proper administration and
Legal Practitioners, the Minimum Basic Rules inmplementation of justice. Even if history shows that,
Prisons in the UN version and the The Council obver time, acts of torturealve been committed, most
Europe and many others that should be applied by alften, in order to obtain information or statements
democratic states or selefining as such. Besides, during the exercise of state authority, in the current
there are a lot of studies, textbookeports, etc. in the form of the classification of the legal provision in the
field, drawn up by national and international humarCriminal Code, we consider that the protective purpose
rights organizations or by independent experts. against thepractice of torture is reduced only to the

The European Court of Human Rights has the rolassertion of justice, which would be a restrictive
of supreme protector of human rights norms in Europapproach to the spirit and nature of the prohibition of
However, the European system bfiman rights is torture stipulated in international rights,
based on the expectation that Member States will The objective aspect of the torture offense
provide the first line of defense. In particular, theeferred to in pagraph (1) of Article 282 of the
national courts are expected to reflect ECHRCriminal Code is manifested by the offense of a civil
jurisprudence in their datp-day practice. This servant who performs a function involving the exercise
suggests a constructive interaction of oadl legal of authority or other person acting upon his instigation
systems with the jurisprudence of the European Coust with his express or tacit consent, , which results in
of Human Rights. Thus, the focus is clearly and firmlstrong physical and mental suffering to a person. The
on the national implementation of human rightderm fideed has a general meaning, including any
guarantees? activity or omission that is likely to cause severe

In this context, each State that has adhered fhysical pain or mental suffering, which may result in
these norms has been reqdirdo put in place the death of the person, and is deemed goesgufrom
legislative, administrative or other necessary anthe time of their occurrence. Incriminating torture is
effective measures to prevent acts of torture or otheunishable by imprisonment and the ban on the
inhuman or degrading treatment. exercise of certain rights.

The responsibility of the Romanian state for the As regards the state's responsibility for
prevention of torture and inhuman and degradinganctioning inhuman and degrading treatment, the
treatment was materialized by the following measurefRomanian criminal law hagiminalized these actions

A. Legislative measures under the name of ireatment, the provisions of which

On 9 October 1990, by promulgating Law No 19are found in Article 288 of the Penal Code. The
Romania adhered to the Convention against Tortumntents of this article bring together acts that affect the
and Other Cruel, Inhuman or Degrading Treatment avork of justice, preventing the pursuit of the purpose of
Punishment and thus has the flegislative measures safetyor educational measures and of deprivation of
to establish a mechanism for the prevention of tortuléerty.
and inhuman treatment and degrading. The aggravating variant of the offense of

In the same context, by the adoption of thesubjection to iltreatment, provided for in paragraph
Constitution of Romania, on 21 November 1991(2) of Article 281, is formulated under the influence of
Chapter II- Fundamental Rights and Freedoms, Articleéhe provisions of the European Convention amidn
22 - Right to life and physical and mental integrity,Rights and has the following content:
paragraph (2), the provisions of Art. 3 of the European  fi(2) The subjection to degrading or inhuman
Convention on Human RightsfiNo one shall be treatment of a person in detention, possession or
subjected to torture or to inhuman or degradingxecution of a security or educational measure,
treatment or punishment. depriving of liberty, shall be punished by imprisonment

Also, in order to expresthe obligation of the from one to fie years and the prohibition of the
Romanian state to protect people from any act axercise of the right of to hold a public offide.
torture, inhuman or degrading treatment, the domestic = Taking into account that the provisions of art. 281
criminal law provides for and sanctions these acts &enal Code are aspects requiring the correct execution
criminal offenses. of criminal law sanctions measures, the legislator

According to the provisions of Law no.286 / 200%ddressedhese obligations both in the Law no.253 /
on the Ciminal Code, torture is found in art. 282 and i2013 on the execution of punishments, educational

9 https://andreivocila.wordpress.com/2011/01/30/prevenivgarii-si-a-pedepselesautratamenteloinumanesaudegradant®/accesat
in 18.03.2019

10 Jim Murdoch Vaclawliricka, Penitentiary System Manual on Preveniibitreatment in penitentiaries, combatingtittatment in
penitentiaries, Cover and Format: SPDP, Council of Europe, page 11 https://rm.coe.int/2
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measures and other nenFreedom by the judicial The People's Advocate presents reports to the
bodies in the course of criminal proceedings, art. Romanian Parliament annually or at his request, and
paragraph (2), which states that the execution gfart of these reports also refer to the field's activity to
punishmentseducational measures and other measurgsevent tortee in places of detention.

ordered by the judicial bodies can not involve the Also, the Ministry of Justice and the National
application of inhuman or degrading treatment, No.25Renitentiary Administration oversee the observance of
/ 2013 on the execution of sentences and detentitime rights of the persons deprived of their liberty
measures ordered by the judiciary in the criminahrough the control structures (the Control Corps of the
proceedigs, where, under Article 5, imperative, it isMinister of Justiceand the Penitentiary Inspection
forbidden to obey any person in the execution of Bepartment) and check any activity that raises
sentence or a measure depriving himself of libertguspicions of the act of torture or bad treatments.

torture, inhuman or degrading treatment or other ill As has already been pointed out, in domestic

treatment. criminal law, in the case of torture in the type variant,
B. Administrative measures to prevent the guilt is the diect intention, but a subjective part is

tortur e, inhuman or degrading treatment included outside the intent. In this context, in order to

The daily improvement of the protection ofestablish the existence of the torture offense, it must be
human rights is one of the fundamental tasks of th@ommitted for the purpose of obtaining information or
Council of Europe. To this end, he has set four maistatements or for the purpose of punishing plerson

lines of action: for an act which he has committed or is suspected of
1 establishment of effective control and protectiocommitting or intimidating or to put pressure on it or
systemdor fundamental rights and freedoms; on a ground based on any form of discrimination. If the
1 identifying new threats to human rights anddeed is followed by the death of the victim, then the
human dignity; conditions of the aggravatedriant are fulfilled, and in
{ raise public awareness of the importance ofase of subjection to itteatment, their pursuit is only
human rights; criminalized if the victim is in the state of restraint,
 promoting education and training in the field ofdetention or in the execution of a safety measure or
human rightt. educational deprivation of freedom. With such a case,

The European Committee for the Pretiem of Which took the form of a crime of torture and other ill
Torture and Inhuman or Degrading Treatment ofr€atment, faced the Romanian penitentiary system, in

fundamental rights and freedoths treatments for CS prisoner aged, 3¢o degenerated

Following the European model, in order towith the death of the victim on June 4, 2010. The person

Romanian State created an independent af June 1, 2010, as a result of a term of execution of a
autonomous institution, called the People's Advocaf@reeyear prison sentence for theft. When placed in a

Institution, with the purpose of protecting the rights an@enitentiay, the medical assessment did not reveal

freedoms of individuals in their relations with publicacute medical conditions, but it was established that the
authorties . The institution was established by Law noP€rson in question was known as a chronic alcohol
35/1997 on the organization and functioning of th&onsumer, for whom he had received medical care 1
People's Advocate Institution, and has been designaté®fr ago. On June 4, 2010, the National Penitentiary
as the only national structure that fulfills the specifi®dministration announced that the person in custody

attributions of the National Mechanism fdiorture died as a result of a delirium tremens due to sudden
Prevention in places of detention. alcohol withdrawal, a syndrome that culminated in a

The field of prevention of torture in places ofc@rdiorespiratory arrest. At that time, apparently the
detention within the People's Advocate InstitutiorP€rson deprived of liberty did not show sigrisodily
resolves petitions addressed to the institution abowvtolence, had been washed and cared for, but the
torture, cruel, inhuman or degrading treatment in placé4!topsy one day after death revealed that the person
of detention, and visits or inquiries to address thesgeprived of liberty hadistraight C6C11 fractures with
issues. In the prevention and monitoring of acts ginterolateral C7 C9, retroperitoneal right haematoma
torture or illreatment, the People's Advocatednd thoraceabdominal trauma withepatic crack and
Institution cooperates with the representatives dfnal rupturefi medical certificate of death no. 293 /
NGOs, as the participation of representatives af-no 05.06.2010 establishing that the person deprived of

governmental organizations is mandatory for the visitéoerty died as a result of a cardiac arrest caused by the
to the places of detention. traumatic shocks he was subjected to.

11 European Convention for the Prevention of Torture awtlinan or Degrading Treatment or Punishme@onvention text and
Explanatory report, Series of European Treati&®86. Amended text in accordance with the provisions of Protocol Nr. 1 (STE No. 151) and
Nr. 2 (STE No 152) which entered into force on 1 &fha2002

12 Jim Murdoch Vaclav Jiricka, Penitentiary System Manual on Preveiltidreatment in penitentiaries, combatingtittatment in
penitentiaries, Cover and Format: SPDP, Council of Europe, page 11 https://rm.coe.int/2
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In this context, informing the &tional execution of the measure do not subject him to an
Administration of Penitentiaries and the criminalattempt or suffering of an intensity exceeding the
investigation bodies was immediate, but there weri@evitable level of suffering inherent in detention and
many unknowns about this negative eventhat, given the practical requirements of incarceration,
Immediately the National Administration of and that his or her health and wiedling are adequately
Penitentiaries established a first control team to cargnsured, in particular by providing the necessary
out the first checks at the Galati Penitentiary, whichmedical assistana#?
would identify that the person deprived of liberty had In this context, ensuring the conditions of
suffered several psychomotor agitation episodes faletention is another responsibility of the Romanian
which he had been immobilized in bed with means dftate against the applicatiofill -treatment and one of
immobilization- handcuffs metal, and during thime the main preventive actions is the reduction of
he made his physiological needs in bed. At this firstvercrowding in penitentiaries.
check from the National Penitentiary Administration, Combating overcrowding in penitentiaries
in collaboration with the criminal investigation The first cases of convictions in the European
authorities, it was argued that the detainee could ha@ourt of Human Rights against the Romanian state
been beaten to death by the other idets. However, were recoded in 1998. In July 2012, a ruling was made
the documents drawn up by the penitentiary, botim the case of lacov Stanciu, where the ECHR noted
operative and medical, gave rise to certaithat, despite the efforts of the Romanian authorities to
misinterpretations in the description of the event, whichmprove the situation conditions of detention, there is a
led to the creation of a new control team, of which hstructural problem in this area. The decislement in
was also a member. For an unintgted period of two this context was the pilot judgment of 25 April 2017 in
days, all the aspects that have been carried out wdkee z mi vek and Ot hers v. Romani
analyzed and all the attempts to cover up the employeesjuested the Romanian State to provide within a
of the Galati penitentiary were countered. The imaggseriod of 6 months from the date of the final judgment
recovered from the surveillance cameras also hadofthe decision to provide a cabiar precisely for the
significant impact onthe control team, and the implementation of appropriate general measures to
moments when the detainee was handcuffed armdidress the problem of overcrowding and inadequate
lengthened on the detention facility's lobby wera@letention conditions, in accordance with the principles
punched and legged by penitentiary employees amdthe Conventiori?
dragged along the length of the hall, while the hitting As a result of these issues, new legislative
of the employees continued. measures ha been developed to impose the

Following this event, the National Penitentiarystandardization of detention facilities in line with
Administration has stepped up its training andnternational recommendations and in particular those
awareness actions on the obligation to respect cd the European Committee for the Prevention of
person's physical and mental integrity, irrespective dforture and Inhuman or Degrading Treatment or
their status or judicial status. Punishment. By the Ordef the Minister of Justice no.

Ensuring material conditions of detention 2772/C/17 October 2017 were approved the mandatory

The constant development of jurisprudenceninimum standards regarding the conditions of
regarding the treatment of detainees is directlgccommodation of persons deprived of their liberty,
attributable to the impact of CPT standards. Thstipulating in Article 1, paragraph (1) of the Annex to
European Court of Human Rights states that the effedt®& norms, that thepaces intended to accommodate
of prolonged exposure to degraded materiaiditions persons deprived of their liberty must respect human
of detention may be such as to constitutérdatment dignity and meet minimum sanitary and hygienic
or, alternatively, may exacerbate other forms aoftandards and, in accordance with paragraph (3), the
treatment or punishment so as to rely on Article 3 of theccommodation rooms shall be arranged (...) for the
Convention. The CPT request is that each detainee hagpose of allocatig more than 4 spacerfor each
at least 4 m2 of personapace in cells for multiple person deprived of liberdy The National Penitentiary
accommodation, this being the minimum standard. Thedministration permanently monitors the number of
standardization provided by the CPT, which has begersons deprived of their liberty in each subordinate
driven by concerns not only to prevenittiéatment but unit in terms of accommodation capacity (calculated at
also to combat the psychological effects o#m2, 6n2 and 7m2 depending on the specifics of the
imprisonment, has dirdgt prompted the European place of detention), the number of beds installed and the
Court of Human Rights to adopt a firmer approach toccupancy index.
detention conditions. Thus, it is to be expected that the  Therefore, the new legal provisions require
state authorities will ensure that the detainee's detentiorinimal detention conditions. Also, the entry into force
under conditions that afEompatible with respect for of Law no. 169/2017 by establishimgcompensatory
his hunan dignity, that the manner and method ofmechanism for the benefit of detainees consisting of 6

13 Jim Murdoch Vaclav JirickaPenitentiary System Manual on Preventietidlatment in penitentiaries, combatingtittatment in
penitentiaries, Cover and Format: SPDP, Council of Europe, pg.27 https://rm.coe.int/2
4 National Administration of Penitentiaries, Annual Activity Repdg, p.8
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days deemed to have been executed for a period of 80 Preventive health care (hygienepmmunicable
days in custody in detention facilities was an diseases, prevention of suicide and violence, social
acceleration in order to implement the measures taken and family ties);
at at the national level, in theider context of the e) Humanitarian medical assistance (vulnerable:
Memorandum on theiApproval of the 2018024 mother and child, adolescents, pathological
timetable for the resolution of overcrowding and personalities, serious conditions / disease
detention conditions in the execution of the judgment terminals);
inRezmie k and Ot hers v. R o fna Professjionatirelépendematreedicalstaff; t h e
ECHR on 25 April 2013.'° g) Professional competence

The entry into force of the Compensation Act In this respect, Romania's intention to improve
directly influenced the evolution of the number ofthe medical assistance of persons deprived of their
detainees detained by the penitentiary system. Thudierty has materialized through the organization of
since the entry into force of the Lathere has been a their own health care network for the provision of
steady decrease in the number of custodial detaineesdical asistance to detainees, under the coordination
with direct positive consequences on accommodatiaf the National Administration of Penitentiaries. The
standards, the increase of the minimum individuaanitary network of the National Penitentiary
space insured in the detention room, but also the easfministration serves the entire penitentiary
access to the range of adties and programs available population on the territory of Romania in order to
in the detention environmetft. maintain, impove health, and has subordinate family

Since 2017, other measures to reduceedicine cabinets, dental clinics and 6 hospital
overcrowding have focused on increasing angenitentiaries.
modernizing accommodation capacity by investing in The medical staff in the facilities shall ensure that
design services for the design of 2 new penitentiarieghe persons deprived of their liberty are protected in
the Beceni Penitentiary with 1000 seats and thease of aggression, so any traumatic bodilyry
Unguriu Penitentiary with 900 accommodation placesfound in the medical examination of the detainees
as well as on improving the material conditions ofespecially as a result of violent incidents in the

detention. penitentiary, but also in other situations where integrity
Providing medical assistance to persons is affected body of detainees) is duly documented, with
deprived of their liberty three key points being pursued:

The provisions of Article 3 ofhe Convention a) recording as accurate as possible of objective
prohibiting torture, punishment or inhuman or findings regarding traumatic lesions (number,
degrading treatment are closely linked to the protection type, anatomical location, shape, color,

of the right to life provided for in Article 2, implicitly dimensions, etc.);
by guaranteeing an adequate state of health. b) recording the detainee's statements about the
Thus, medical care must be giveretch detainee circumstances and how to produce the traumatic

properly and failure to guarantee the physical integrity  bodily injuries found (whether or not he / she
of a detainee by providing appropriate medical care can declares in writing how the injuries have occurred,
lead to a violation of Article 3 of the Convention. The  the medical establishment that he / she has found
essential point is that inappropriate healthcare can is obliged to summarizeunder his / her signature
quickly generate #uations that fall under Article 3, - the detainee stated in his presence), and in the
which prohibitsfinhuman or degradirigtreatment. A case of a refsal to declare or an inability to speak,
sudden deterioration in the health of a prisoner a record of the fact that the person refuses / does
inevitably gives rise to problems related to the not wish to declare the origin of the traumatic
adequacy of health care, and state authorities will be injuries is drawn up;
obliged to respnd to the treatment they apply toc) The examining physician distinctly records his
inmates. Thus, there is a need to ensure that a detainee's conclusions on the compatibility of the oljgely
health is monitored on a regular basis not only at the ascertained with the detainee's statements (ie, if the
time of receiving, but also throughout the discharge of injuries are consistent with, or consistent with,
deprivation measurésg. those declared; However, this conclusion of the
Concerning the provision ofiedical assistance in examination is by no means a finding forensic
prisons, the following principles are closely monitored  medicine on the cause or origin of injuries inmer

by the CPT: of a causal relationship, but expresses only the
a) Access to doctors; opinion of the examining physician on the findings
b) Equivalence of medical assistance from the made- namely the extent to which the physician
penitentiary to the public health system; perceives or not a discrepancy between the
c) Patient Consent and Privacy; declared and the established ones, thus a possible

15 National Administration of Penitentiaries, Annual Activity Report 2018, p.3

16 National Administration of Penitentiaries, Annual Activity Report 2018, p.10

17 Jim Murdoch Vaclav Jiricka, Penitentiary System Manual on Preveiltidreatment in peitentiaries, combating ireatment in
penitentiaries, Cover and Format: SPDP, Council of Europe, pg.33 https://rm.coe.int/2
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tendency talissimulate the reality of the facts), thethe persons deprived of their liberty. Annually, data on
confirmation of these injuries is done by presentingdverse events is analyzed from a multidisciplinary
the detainee to legal medicine; perspective and at the level of the National Penitentiary
Both the traumatic lesions identified during theAdministration in order to establish necessary
examination of the newly detained detainees and thoadjustments for the measures to be integrated into the
found after the violenincidents with aggression in the Annual Implementation Plan.
penitentiary are recorded chronologically in a unique Immobilization of detainees
register called théiTraumatic injuries registér and The mode of immobilization of detainees was
each position (current number) in the Register dainother issue debated in ECHR judgments against the
traumatic injuries corresponds to an information notRomanian state as ilfreatment of detainees. The
detailing the lesions found by both a morphologicaECHR convictions in these cases have led to a new
description and an annex containing their topographlegislative approach, through the approval of the Order
representation on predefined topographic anatomicaf the Minister of Justice no. 4800 / C / 2018 on the
sketches such as those set out in the Istanbul Proto&egulation on the Safety of Detention Locations,
and the Minnesota Protocol . This Information Notaormative act adapted to ECHR requirements and CPT
contains the medical information which, in conjunctiomrecommendations. Thus, the description of the means
with information on the circumstances of theof protection and immobilization used in stages, have
occurrence of the event, serves the penitentiary utieen transposed as legal provisions in Article 12,
when drawing up the immediate notification of theparagraph (2), as follows:
facts, to the territorial unit of the prosecutorfaaf and fi(2) In order to prevet escape during the
informing the judge of the deprivation of liberty aboutmovement of persons deprived of their liberty, in order
the incident with traces of violence body. to protect persons deprived of their liberty from self
The CPT's recommendation is that there is destruction, as well as to prevent the injustice of others
positive trustbased relationship between the treatingr the damage, or to restore order and discipline, as a
physician and the patient as an essential fagtor result ofthe opposition or resistance of the detainees to
keeping and promoting the health and wvimding of a provision of the judicial bodies or the staff of the
detainees. place of detention shall be used, under the conditions
According to the ECHR jurisprudence of recenbf art. 16 of the Law, as the means of protection and

years, the vulnerability of the Romanian state in thienmobilization, the following:

provision of medical assistance in the penitentiarg)
system was due to the shortage of sesté employed
in the penitentiary system, especially the psychiatrists,
the nondental care and the dental prostheses required
for the detainees with dental conditions. b)

Responsibilities in case of violence among
detainees

Along with the negative obligain of essentially
not applying illtreatment or causing the death of a
person, the ECHR imposes significant positive
obligations on state authorities. These obligations are
especially important for penitentiary employees. The
basic prerequisite is that d@tees are in a vulnerable
position precisely because they are in prison and thus
state authorities have to counterbalance this
vulnerability by adopting effective measures to proteat)
them. This is particularly important in terms of violence
among detainee Penitentiary employees must ensure
adequate protection against other detainees knowndp
pose a threat to their offendéfs.

This aspect has been materialized at the level of
the penitentiary system in Romania, starting with 2014,
through the implementath of a Strategy for the
reduction of aggressive behaviors in the penitentiary
environment, consisting mainly of the creation of
multidisciplinary teams (medical staff at the level of
each penitentiary unit) , psychologist, operative staff)
who analyze allthe aggressive behavior of the
individuals to be released, interfering and counseling

metal handuffs - a device made up of two metallic
rings joined together, which applies to persons
deprived of their liberty in accordance with the
law, in order to limit their physical mobility;
Immobilisation belts handmade handcuffs fitted
with a gripping systa around the waist, which
applies to persons deprived of their liberty who, by
their behavior, risk to disturb the order and safety
of their activities while traveling to the judicial
bodies, sanitary units from outside the penitentiary
system or other pt®s outside the place of
detention, on the occasion of the transfer from one
place of detention to another and for journeys
within the place of detention, in duly justified
cases;

Handheld disposable handcufffkesistant plastic
devices to restrict the hysical mobility of the
upper limbs. (...);

means of immobilization during the movement /
transport- handheld metal handcuffs and legs of
metal legs, which allow movement and are applied
to the persons deprived of their liberty, following
the analysis ofhe risk situation for each of them.
These means apply during travel to the judicial
organs, sanitary facilities outside the penitentiary
system, other places outside the detention
facilities, as well as during the transfer from one
place of detention toanother, including for
journeys inside the place of detention, in duly

18 Jim Murdoch Vaclav Jiricka, Penitentiary System Manual on Preveiititreatment in penitentiaries, combatingréatmentin
penitentiaries, Cover and Format: SPDP, Council of Europe, pg.28 https://rm.coe.int/2
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justified situations; cracks, and after each application, check that the
e) Immobilization belts made of leather or textile safety mechanisms are in operatio

material- are used in the case of persons deprived
of their liberty who have personality or mental
disorders in ta decompensated phase, mentally  Conclusions

retarded people with behavioral decompensation, din th v th
those with psychomotor agitation with a high risk . _ASPECts presented in the essay present only the

of car and / or heteroagression, of variougnain responsibilities of the Romanian state in
etiologies, maintaining them until the effects ofifansposing the “?Cofnme”da“‘?”s of international
sedative drugs are establishdthey can also be human rights organizations. In this context, the efforts
used to immobilize other persons deprived of thef the Romanr:anlleglslator toﬁomply withe requl:red'f
liberty to prevent escape, o to endanger the safefjpndards should be emphasized, especially if a
; gomparative analysis is made with the provisions prior
0 the conventions and pacts to which the Romanian

or other persons, or to prevent the destruction o -
state has joined or participates.

property. Immobilizing belté leather are made to id th ; . inth
secure, separately, immobilisation of hands or legs. To avoid the emergence of negative aspects in the
The textile strap can be used if immobilisation b Ight against torture andtteatment, it is necessary to

means of leather straps is not sufficient if persongrengthen the notion of professionalism among civil

deprived of their liberty seek to destroy or removgervant; by adopting ethical St?‘”d?‘“?'s _and
medical equipment, atipt to become self responsibilities to avoid any form of discrimination,

righteous or aggressive; it is applied over the cheBfovocative behavior that can lead to physical or
and clings to the bed. The straps must be applied AYchological maltreatment.
such a way that they do not cause injuries or
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FREEDOM OF THOUGHT, OPINION, AND RELIGIOUS BELIEFS IN THE CASE
OF PERSONS DEPRIVED OF THEIR LIBERTY

Radu Florin®" GEAMI NU

Abstract

This papet deals with the issue of freedom of thought, opinion, and religious beliefs in the case of persons deprived
of their liberty.

The study has a first part which consists in a presentation of the international standards (United Natioog,0€ou
Europe, European Union), followed by a presentation of the national standards (the freedom of thought, opinion, and religious
beliefs being a fundamental freedom, prescribed by the Romanian Constitution).

An analysis is made based on the Europeanv@ntion of Human Rights and of the European Prison Rules, in
relation with national legal framework, touching the essential aspects of the freedom of thought, opinion, and religisus bel
in the case gbersonsleprived of their liberty: thex@rciseof the freedom of conscience and opinions, as well as of the freedom
of religious beliefs; myanization of religious service in prisons; proportionality of the measures ordered by the penitentiary
administration; the limits of exercising the freedom ofsmence and opinions, as well as the freedom of religious beliefs.

Further, the paper focuses on the main ECtHR judgendsatng with possible infringements of art. 9 from the
European Convention, dealing witfteedom of thought, opinion, and religiousliefs and then focuses on the national case
law in this field.

Concluding, the study attempts to asess the national legislation and case law pleat#ikigj@into consideration
the solutions rendered by tieCtHRIN its judgments, which can and shoulel dpplied at national level, in order to ensure
the uniformity of judicial practice.

Keywords: prison; persons deprived of their liberty; freedom of conscience; religf®@HR; ECtHR; Romanian
legislation

This absolute freom to entertain any thought,
. moral conviction or religious view is not entirely
1. Introduction without practical importance. It is true that thoughts
Freedom of conscience, fundameritaedom, is and views, as long as they have not been expressed, are
traditionally included in the category of social andntangible and that valuable for the person concerned if
political rights and freedoms. As claimed by thde canexpress them. But that does not render the
doctriné, it is one of the first freedoms in the humar(inner) freedom of thought, conscience and religion
rights catalogue, because especially religious freedowgeless. This guarantee also implies that one cannot be
- as part of the freedom of msciencé- has had a long, subjected to treatment intended to change the process
long history, streaked with intolerance and rushes, with f thinkiwaghi(odpda,inthat any
excommunication and prejudice, with many sufferingonpulsion to express thoughts, to change an opinion,
and pain. or to divulge a religious conviction is prohibited, and
Individuals must be free in exercise of this, one ofhat no sanction may be imposed either on the holding
the most fundamental human rights available, t6f a view or on the change of a religion or conviction;
determinehis or her own theological or philosophicalit protects against indoctrination dyet State.
convictions and to manifest such beliefs free from State
interference, at least insofar as the religious practice
does not infringe or impede the exercise of the
fundamental rights of othefs.

"PhD., Facul NigolaeoTitulescta wlUnidover si ty, Bucharest; Legal Amdaiki ser , Ro
radurfg@yahoo.coin

! This paper is based on thesearch realised in th& £hapter. Aalysis of the rules applicable to persaeprived of their liberty, @
Section. Freedoom f t hought , opinion, andMirjel ogceudebplrotésWi ®. aFpeGeaamhalu
privative de libertat¢Bucharest: Universul Juridic, 2019)

. Mur ar u, Br §pt TeohsebtuWwi on astitutiodsl law andspolitical ingtiiutions]p2B edition,ivalume | Co n
(Bucharest: All Beck, 2005), 180.

2 We do not support the opinion expressed in the specialist literaGhe. lancu, A.l. lanclEv ol uWi a unor drepturi fu

contextul social etual [The evolution of fundamental rights in the current social coh{@®dcharest: C.H. Beck, 2017),-6according to
which freedom of conscience is also known as "religious freedom", as in our opinion there is no equivalence betweentibiestvint
whole- part relationship.

3R. K.M. Smith,Textbook on International Human Righ® edition (Oxford: Oxford University Press, 2012), 207.

4 P. van Dijk, F. van Hoof, A. van Rijn, L. Zwaak (editors), Theory and practice of the European Convertfioman Rights, @edition
(AntwerpenOxford: Intersentia, 2006), 752.
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2. Freedom of thought, opinion, and 2.2.Relevant internal legislation

religious beliefs At national leve] freedom of thought, opinion,
) and religiousheliefs is regulated, as a basic principle,
2.1.International standards in art. 29 paras. (1) and (2) of the Romanian
At international level Universal Declaration of Const i t uti on, according to wh
Human Rights, in art. 18, sets out the principléot be restricted in any form whatsoever. No one shall
according to which, 0evVebeyxenpagledhta £mbrabee anr dpigidnt or trefigioh r e e d o
of thought, conscience and religion; this right includescontraryto his own convictions. Freedom of conscience
freedom to change his religion or belief, and freedonms guaranteed; it must be manifested in a spirit of
either alone or in community with others and inpubli¢ ol er ance and mut ual respect .
or private, to manifest his religion or belief in teaching, From a legal point of view, freedom of
practice, worship and o bcsnecience ABsdté fofmulated in our Fundamental law,
Similar provisions are to be found in art. 9is a single right, a singleiedom, which incorporates,
(freedom of thought, conscience and religion) of thas it can be observed, several aspects that need to be
(European) Convention for the Protection of Humagonsidered togethér.
Rights and Fundamental Freedoms (European Indetail, the legal framework is established by the
Convention) and art. 10 r@edom of thought, provisions of Law no. 489/2006 on religious freedom
conscience and religipof theCharter of Fundamental and the general status of denominatfon$hus,
Rights of the European Union. according to art. 1 and 2, ot'!
The authors of the European Conventiorand guarantees the fundamental right to freedom of
understood to protect not only the private and familyhought, conscience and religion for any individual on
life of the individual, his correspondence and hishe territory of Romania, under the Romanian
domicile, but also hi s Cdhdtitatdoreand thé intgrnatiodal reatie@Ramds® t he
thought, conscience and religion he chooses. In thgarty to. No one shall be prevented from adopting a
process of thinking, the individual forms certainreligious opinion or joining a religious faith, no one
beliefs as a social being, he needs to manifest hishall be coerced into adopting a religious opinion or
beliefs - often attached to the embrace of a certaifbining a religious faith, contrary to his/her persuasion,
religion - externally to other fellows or with the® and no one shall be subjéctany discrimination, or be
In the context of international legal instrumentsharassed or placed in an inferior position on account of
it should be underlined that the freedom of opiniontheir faith, membership or nemembership in a
conscience and religion is also regulated at specigligious group, association or denomination, or for the
level, namely for the persons deprived of their libertyexercise, within the law, of their freedom of religion.
We take into account the provisionsrafes 65 and 66 Freedom b6 religion includes the right of every
of the United Nations Standard Minimum Rules for thendividual to have or embrace a religion, to manifest it
Treatment of Prisoners (the Nelson Mandela Rutes) individually or collectively, in public or in private,
first instrument developed under the auspices of U.Narough practices and rituals specific to that

which protects people deprived of their liberty. denomination, including through religious education,

Also, the European Prison RS, in rule 29 set as weé | as the freedom to prese
out the basic principles regarding the freedom of e | i gi on. The freedom to mani f
thought, conscience and religion, which shall bge subject to any restrictions other than those required
respected,; as a Consequudect Jaw dndwhiah afe hieceBsara i a dentoératicb e

compelled to practice a religion or belief, to atten@ociety for the protection of the publid, mublic order,
religious services or meetings, teike part in religious health or morality, or for the protection of fundamental
practices or to accept a visit from a representative @fu man ri ghts and | iberties. o
any religion or belief.o The special rules, which concern the persons

This entails two aspects: first, the right ofdeprived of their liberty, are provided by art. 58 of the
prisoners to manifest their religion or belief and ta.aw no. 254/2013 on enforcement of custodial
receive religious or moral support, which is paréiely  penaltes and of measures ordered by the judicial bodies
important in the context of deprivation of liberty; andduring the criminal proceedinyLaw no. 254/2013),
secondly, the right of prisoners not to be compelled tart. 124 of the Regulation on implementing the
adopt any form of religion or beliéf.

SC.BirsanConvenWwia eur opeanGo ne ndtraerpitw rp € oar toincud lue . ThevEurbpean €onventionDr e pt u r i
on Human Rights. Comment on articles. Volunfitidhts and freedorhg¢Bucharest: All Beck, 2005), 697.

5D. van Zyl Smit, S. SnackeRyinciples of European prison law and policy. Penology and human righterd: Oxford University Press,
2011) 207.

M. Udroiu, O. PredesclRr ot ecWi a etuopéant omuduep GiEurgpean duenanRightspPeotection andthen©n |
Romanian Criminal ProceduldC.H. Beck Publishing House, Bucharest, 2008), 231.

8 Law no. 489/2006 on religious freedom and the general status of denominations, republise&fficial Journal of RomanigPart I,
no. 201 of March 21, 2014.

9 Law no. 254/2013 on enforcement of penalties and of measures ordered by the judicial bodies during the criminal prpablstiegs,
in theOfficial Journal of RomaniaPart |, no. 8.4 of August 14, 2013
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provisions of the Law no. 254/20%3Regulation and manifesting, first of all, through cult and rites
the Order of the Minister of Justice no. 4000/C/2fxk7 especially in prison-, as well as through
the approval of th&egulation regarding the religious iprac®iceso.

assistancef the persons deprived of their liberty in the Inmates may declare on their free consent the
prison systeft (Order of the Minister of Justice no. confession or religious affiliation at the entrance to the
4000/C/2017. place of detention and subsequently dgrithe

- ] execution of the punishmepart. 124 para. (3) of the

2.3. Specific aspects regarding the persons Reqgulation on implementing the provisions of the Law
deprived of their liberty no. 254/2013].

Historically, religion played a large part in According to art. 58 para. (3) of the Law no.
shaping prison regimes, In Europe early historice254/2013the convicted persons may attend, based on
connections between the evolution of the prison and tlfee will, to sermons or ligious meetings organized in
monasteries are well documented, while attempts fgenitentiaries, may receive visits from the
reform prison regimes at the end of the 18th centurepresentatives of that denomination and may acquire
owed much to the Christian beliefs of moraland hold religious publications, as well as worship
entrepreneurs, such as John Howard and his successolgects.

Religious groups have continued to focus on prisons  Without prejudice to free consent to the choice of
and to attempt to influence the spiritual lives oiconfession or l@ious affiliation, secondary legislation
prisoners? has established an administrative procedure for the

Prison authorities will be expected tecognize change of religion, as well as some rules on giving
the religious needs of those deprived of their liberty binmates the possibility of attending cults or beliefs, as
allowing inmates to take part in religiousa precondition for changing confession or religious
observance$: affiliation.

The special primary legislation has only taken Thus, the change of confession or religious
over the principles already enshrined in Romaniaaffiliation during the period of detention is proved by a
Constitution, so that art. 58 pards) and (2) of Law declaration on its own responsibility and by the act of
no. 254/2013 statesthatf r eed om o f c oaffirmation of belonging to that cult. Where a change
opinions, as well as freedom of religious beliefs of thof religion is envisaged, inates are allowed to
convicted persons cannot be restricted. The convictparticipate in the meetings of that cult or faith, with the
persons shall have the right to freedom of religiouagreement of their representatives and taking into
beliefs, withoutprejudice to the freedom of religious account the specific security measures, the daily
beliefs of the other c onschedule and the number of participating inmates.

Because of the specific nature of the organizatioPrisoners are informedahchanging religion is a major
of the penitentiaries, such a legal framework, regulatedecision that can affect their relationship with family
only in general termn and declarative norms, woulmembers, their dependents or otHars. 124 paras. (4)
have been insuffient, risking generating only formal and (8) of the Regulation on implementing the
regulation and not an effective exercise of freedom (provisions of the Law no. 254/2013].
conscience, with all its components, especially In applying the constitutial principles on the
religious freedom. freedom of religious beliefs, paras. (6) and (7) of art.

As a consequence, it was necessary to create124 of the Regulation establish the right of inmates to
system of legal provisions that would contain somexercise their religion or belief in a real and effectively
technical, precise and complete provisions designed manner, by granting them the possibility of requesting
ensure full respect for the freedoms of thought and theconfidential discussions with representatives of
effective exercise by persons deprived of their libertyreligious denominations or religious associations
a) The «ercise of the freedom of conscience anwecognized by law and, on the other hand, the protection

opinions, as well as of the freedom maligious of this category of people against possible constraints
beliefs in the case of persons convicted oon the adherence, change or renunciation of their o
deprivation of liberty.The right of the individual religious beliefs in the sense that inmates cannot be
to manifest his beliefs presupposes that any perscompelled to practice any religion or adopt any beliefs,
can manifest his/her own beliefs, individually orparticipate in religious meetings, accept the visit of a
collectively, publicly or in a private setting, representative of a cult or religious faith.

10 Government Decision no. 157/2016 on the approval ofRbgulation on implementing the provisions of the Law no. 254/2013
enforcement of penalties and of measures ordered by the judicial bodies during the criminal procesdistyz] i theOfficial Journal of
RomaniaPart |, no. 271 of April 11, 2016

11 Order of the Minister of Justice no. 4000/C/2Ga7 the approval of th®egulation regarding the religious assistaotéhe persons
deprived of their liberty in the pris@ystem published in th@©fficial Journal of Romania, Part I, no. 965 of November 29, 2016.

2D, van Zyl Smit, S. SnackeRrinciples of European prison law and policy. Penology and human rigaws

13J. Murdoch,Protecting the right to freedom of thougltonscience and religion under the European Convention on Human Rights
(Strasbourg: Council of Europe Publishing, Human Rights Handbooks, 2012), 54.

“F SudreDr ept European Qi i nt e rEorap®an aml internasional kuima pightemt (Buch@mnest: Bofirorm, u i [
2006), 344.
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b) Organization of religious service in gons.The have in their possession books or literature relating to
set of regulations on the freedom of religious hei r r el i gi on or Cdneéntagf s. 0;
beliefs and religious assistance is capable ton Recommendation Rec(2006)2 of the Committee of
provide a lasting and profound connection betweeMlinisters to member states on the European Prison
man and God or any other divinity. Practically,Rules,so far as is practicable, places of worship and
without being constrained, persons deprived adssembly shall be provided at every prison for prisoners
liberty can adopt the theism, as a conception of lifepf all religious denominations and persuasions. Also,
which can only help and discipline the persorapproved representatives of religions should be allowed
deprived of freedom by contributing to theto hold regular services and activitiesid to pay
education in the spirit of respecting religious angbastoral visits in private to prisoners of their religion.
social values, with the consequence of successfAtcess to an approved representative of a religion
reintegration ind society. The situation is the sameshould not be refused to any prisoner.
with regard to the adoption of atheism. Also, the national provisions are in line wite
Of all the components of freedom of conscienceprovisions of rule 65 of thé&nited NationsStandard
the freedom of religious beliefs required a number dflinimum Rules for the Treatment of Prisoners (the
special legal provisions to ensure a full and concretdelson Mandela Ruleskyaccording to whichp i f t he
external manifestatig through the organization of prison contains a sufficient number of prisoners of the
religious service in prisons and the access of persosame religion, a qualified representative of that religion
deprived of liberty to it. In applying the provisions ofshall be appointed or approved. the number of
art. 29 para. (5) of the Romanian Constitutionprisoners justifies it and conditions permit, the
according to which the religious cults are autonomousrrangement should be on a ftithe basis. A qualified
to the stag and enjoy its support, including through theepresentative appointed or approved in the previous
facilitation of religious assistance in prisons, art. 12#nentioned conditions shall be allowed to hold regular
para. (1) of the Regulation establishes the duty of theervices and to pay pasabvisits in private to prisoners
National Administration of Penitentiaries (N.AP)of hi s or her religion at pr o]
through the subordinated units to grant asceo ifRepresentatives of religioc
religious organisations and representatives recognizegligious associations who have access to the
by the law in the penitentiaries in order to respond tpenitentiary may distribute to inmates publications and
the needs of religious assistance of the inmates on tleigious objects that can beft by the inmates in a
basis of the written approval of the director of theéeasonable number. The reasonableness is determined
penitentiary. by the number and size of publications, books and
According to theprovisions of art. 2 para. (2) religious objects in possession of a detainee, without
from the Order of the Minister of Justice no. affecting his/her living space or the living space of
4000/C/2017 in order to respond to the needs obther inmates, wherhte accommodati on i s
religious assistance of persons deprived of their libertfart. 124 para. (5) of thRegulatiof. Such a provision
ospeci fic activities i nis in line with the international standards in the fieldc a n be
permanently securda the Chaplain priests employeesrule 66 of theNelson Mandela Rulesaccording to
of N.A.P. or by representatives appointed by religiouwhich,6 So f ar as practicabl e, ev
cults or associations, in compliance with their owrallowed to satisfy the needs of his or her religious life
canoni cal statutes or c oby attendiagntlie sénecgsaprovided io the prison ansl . 0
In order to effectively exercise the freedom otaving in his or her possession the books of religious
religious beliés, the units subordinated to NAP.obser vance and instruction of
provides for Aspaces al | oltis forbidden for the prison administion to f t he
freedom of belief of persons deprived of their liberty irinterfere with the content of religious prografast. 6
custody, with the assistance of representatives phra. (2)from theOrder of the Minister of Justice no.
religious denominations or religious associationg000/C/2017].

fal)

recognizedby | aw, whose conf e slsdtherwordsinmateshoslcba abke to received
(Article 3 from theOrder of the Minister of Justice no. visits from a religious representative, and such contact
4000/C/2017. should be irprivate, at least out of hearing of the prison

Such a provision is in line with the regionalstaff!®

standards in the field, provided in rule 29.2 of the Moreover, from the perspective of the European
Eur opean PrThepison rBgurie slmbe @Gonvention, the guarantee of freedom of thought,
organised so far as is practicable to allow prisoners tmnscience and religion presupposes, first of all, a
practise their religion and follow their beliefs, to attendhegative obligation on the part of the State alitiesr

services or meetings led by approved representativesraft to take any action or to refute any omission leading
such religion or beliefs, to receive visits in private fromto a restriction of the effective exercise of these
such representativesf their religion or beliefs and to freedoms; such restraints are allowed only within the

15 Association for the Prevention of Torture (APTMponitoring places of detention. A practical gui@@eneva Association for the
Prevention of Torture, April 2004), 182.
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limits strictly determined by the provisions of art. 9blood after medicalesting was reasonably related to
para. 2 of the Convention and lprwith regard to public health and safety concefs.
freedom of religion and conscience, and not to freedom  We consider that such a test could also be used by

of thought6

national courts or by the judge in charge of the

Concluding, we consider that the legal provisionsupervision of deprivation of liberty on the occasion of

in force are able to ensure the protectionirohates

the examination of the violath of the freedom of

against possible abuses by the prison administration onscience, opinions and freedom of religious beliefs
third partes, by ensuring freedom of conscienceprovided for in art. 58 of the Law no. 254/2013.
opinions and, above all, the freedom of religiousl) The limits of exercising the freedom of conscience

beliefs.

c) Proportionality of the measures ordered by the
penitentiary administration. Regarding the
compliance of the penitentiary regulations, it was
pointed out inhhe North American law system that,
if the court decides your belief is religious and
sincerely held, it will then apply theurner testo
the prison regulation or practice that you are
challenging by asking whether a prison regulation

and opinions, as well as the freedom of religious
beliefs. The fundamental naturef the rights
guaranteed in article 9 para. 1 (artlPis also
reflected in the wording of the paragraph providing
for limitations on them. Unlike the second
paragraphs of articles 8, 10 and 11 (a2, &rt. 10

2, art, 132) which cover all the rightsientioned

in the first paragraphs of those Articles (artl,8
art. 101, art. 111), that of article 9 (art.-Q) refers

fiis r e a s ednta kegditiynater peroladical only to "freedom to manif e:c
interests, 0 and t her ef olbekef'. dro eos doingy tit recogmizesa that iny our
constitutional rights. Specifically, under Turner, democratic societies, in which severaligeins
a court will consider the following four factors: coexist within one and the same population, it may
- Whether there is a valid, rational connection be necessary to place restrictions on this freedom
between the prison regulatioand the legitimate in order to reconcile the interests of the various
governmental interest used to justify it; groups and ensure that eve

- Whether there are other ways of exercising the respecte#t. In fact, there is a generous margin of
right despite the regulation; appreciation from State authorities in this fféld

- If, by allowing you to exercise your right, there The closed environment and the constraints
wi || be a dArippl e ef f ednherentin the execution of the custodial sentencesr i s o n
personnel, otheprisoners, and on the allocation ofimposed the regulation of some normal limits for the
prison resources; and exercise of religious freedom, which would enable each

- Whether there is a different way for the prison t¢prisoner (both individually and collectively, in the
meet the regul ation6s g @risoncommunity),to exercise the effectiveness obthisr r i g
in this way?® freedom. Thus, according to art. 58 paras. (2) and (3) of

For example, one federal court of appeal used tithe Law no. 254/2013, convicted persshall have the
Turner testto rule thatprison officials could prohibit right to freedom of religious Htiefs, without prejudice
religious items like a bear tooth necklace and & the freedom of religious beliefs of the other
medicine bag in cells to protect the safety of otheronvicted persons. Theonvictedpersons may attend,
prisoners, prison guards, and the priséher based on free will, to sermons or religious meetings
Also in the North American law system organized in penitentiaries, may receive visits from the

(Schreiber v. Aultcase), a free exdse of religion representatives dhat denomination and may acquire
claim failed. A prisoner believed for religious reasonsind hold religious publications, as well as worship
that after his blood was used for routine medical testsabjects.
should have been poured on the ground and covered However, the actual contact of the inmates with
with dust; decont ami nat ithe representatives of the cult or religious confessisro ner s

BC.BirsanConvenWwi a eur orp@wuinGo nae ndtraerpituu rpiel oar t i c ol e .The\Earbpeam EonventionDr e pt ur i
on Human Rights. Comment on articles. Volume I. Rights and fregdtBs
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http://jim.law.columbia.edu/files/2017/05/3@h -27 .pdf
BTurner v. Safley, 482 U.S. 78, 8®, 107 S. Ct. 2254, 22632, 96 L. Ed. 2d 64, 780 (1987), apud Columbia Human Rights Law Review,
A Jailhouse Lawye6 s Manual , Chapter 27,88886.1igious Freedom in Prison
Hall v. Bellmon, 935 F.2d 1106, 1113 (10th Cir. 1991) (upholding a prison policy that prohibited a Native American frog avbagr
tooth necklace and medicine bag on the grounds of psisturity); see also Spies v. Voinovich, 173 F.3d 398, 405 (6th Cir. 1999) (upholding
a prisond6s prohibition of certain Buddhist religi ouseuritgaapuer i al s fr
Columbia Human Rights Law Rew,A Jai | house Lawyer s Manual, C8&apter 27: Religious
20 schreiber v. Ault, 280 F.3d 891 (8th Cir. 2002), apud J. W. Palmer, Constitutional Rights of PridbBEditip8 (New Providence, New
Jersey: Lexis Nexis Anderson, 201026.
A ECtHR, judgment from 25.05.1993, Kokkinakis V. Greece, no. 14307/88, § 33.
Please note that all judgments of the European Court of Human Rights referred to in this study are accessible ondhE@GittiRiteccessed
March 25, 2019http://www.edir.coe.int/ECHR/EN/Header/Cataw/HUDOC/HUDOC+database/
22 3. Murdoch,The treatment of prisoners. European standa@&asbourg: Council of Europe Publishing, 2006, reprinted 2008), 248.
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they belong to is not absolute, the limitations inherent religion or belief, in worship, teaching, practice

in the penitentiary regime being accepted as long as a n d observance. Freedom to
they do not affect the very substance of the right or religion or beliefs shall be subject only to such
freedom i n quest i omligioud R e llimtgtions tas are prescnbed byl law and are

activities in the penitentiary environment are carried necessary in a democratic society in the interests of

out in compliance with the internal regutats public safety, for the protection of public order,

regarding the guarding, supervision and escorting of the health or morals, or for the protection of the rights

persons performing custodial sentences in the places of andfreel o ms of ot her s. 0o

detention in the penitent iFreedom of thought (conscience, beliefs ang st e mo
[art. 8 para. (1) from the Order of the Minister of Justicreligious beliefs), as provided in art. 9 of the European
no. 4000/C/2017]. Convention, has two dimensions the internal,

From this perspective, the provision in art. 124individual dimension ¢ f or um ), nuthiehr n u mo
par. (2) of the Regulation provides for the possibility oconcerns the right to have opinions and idig]

the warden to order the prohibition of the access dndependent of its concretisation and expression in

representatives of cults or religious associatiorpublic, and an external dimensiof € x t e r n)a | forur

recognized by law for a period of maximum 6 monthswhich concerns the manifestation of these freedoms in

in certain strictly regulated cases (e.g.: discovery ublic, in society.

weapons, ammunition, hallucinogenic substances, The right to have a conscience, belief, in general,

drugs or other objects forbidden to visitors, which theprotects the inmeforum, that is, the field of personal

have not declared before the start of control; visitorbeliefs and religious beliefs, and is not susceptible to
that may have a negative influencetba behaviour of limitations, unlike the right to manifest beliefs, which
inmates; visitors that do not allow the specializemay suffer some limitations, of course in accordance
control before entering a prison). The imposition owith legal requirements (provided for by law, bas
such obligations on representatives of religioulegitimate aim and being necessary for public security,
denominations and religious associations, as well as tpublic order, health, public morals, rights and freedoms
regulation of the possibilf of applying a ban on the of others).

access of representatives of religious denominations or  Article 9 para. 1 of the European Convention does

religious associations who have breached the legnot only address religious beliefs that can be manifested

provisions for a maximum period of 6 months, is fullyin certain forms orcan be exchanged, but also other
in line with the requirements of international legabeliefs of the individual, expressing his conception of
instruments, & such restraints angrescribed by law the world and life or of certain social phenoméha.

and are necessary in a democratic society in the Freedom to have beliefs is absolute, the only

interests of public safety, for the protection of publicrestriction referred to in art. 9 of the European

order, health or morals, or for the protection of thiConvention excludig only the means of exercising that
rights and freedoms of othefart. 9 para. (2) of the freedom. Affirming this freedom may seem useless, it

European Convention; art. 18 para. (3) of thds that obvioug?

International Covenant on Civil and Political Rights]. The right to have a conscience presents a triple

Mention should be made that the prohibitiorapproach: itis primarily the freedom of every person to
concerns only the religious representative, not the culigve or to adopt a belief or religion,tas free choice;

so that the right to religious assistance is not &ffiec then the right in question is the freedom to have no

by the application of such a prohibition on access blyelief or religion and finally the right to have a belief is

religious representatives or religious associations witbe freedom of individuals to change their belief or
have breached legal provisions. religion without suffering any constraint or prejudfée.

e) The European Convention for the Protection ofnd it also comrises the right not to be obliged to act
Human Rights and Fundamental Freedoms. Tha a way that entails the expression of acceptation of a
case law of the Eur@an Court of Human Rights. church, a religion or belief that one does not share.

At the Council of Europe level, freedom of Conventional regulation recognizes each person's
conscience, opinions and religious beliefs ifreedom to manifest their religion or belief: thrdug
regulated in art. 9 of the European Convention arcult, education, practice, and ritual fulfilment.

read a s Evergondhasuihe rightio freedom It should be noted that neither the European
of thought, conscience and religiothis right Convention nor the case law of its bodies have given a
includes freedom to change his religion or beliedefinition of the notion of "religion" or "cult"; they also
and freedom, either alone or in community wittrdo not allow the identification of generariteria
others and in public or private, to manifest hicaccording to which certain spiritual representations can

BC.BirsanConvenwia eur ope anGomentaridpr ee pat rutrii cl colre .o mud |uui nTee Europead Canyentianr i Gi I i
on Human Rights. Comment on articles. Volume I. Rights and fregdtias

24J-F. RenucciTratat de drept European al drepturilor omuldieaty on European Human Righ(8ucharestHamangiu, 2009), 207.

®F, SudreDr ept European @i i nt e rBurapean@mdanternaidnal khiumanpights fagBlcbarestfolinaml, u i [
2006), 344.

2P, van Dijk, F. van Hoof, A. van Rijn, L. Zwaakheory and practice on the Europeanr@ention on Human Rightg58.
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be qualified as having the meaning of a religion or In the case oWartic v. Romania (no. 2 the
cult.?” Court found that the authorities failed to strike a fair
Obviously, a person's membership of majobalance between the interests of the prison authorities
religions or traditional confessions does not raise arand those of the applicant, namely the right to manifest
problem in exercising control owveespect for freedom his religion through observance of the rules of the
of religion. But religious beliefs are not limited toBuddhist religion (the applicant requested a Aiez
Christianity, Islam, Judaism, Hinduism, or Buddhismdiet, as prescribed by his religion)lhe Court
The most delicate issues are about minority religionsoncluded that there has been a violation of Article 9 of
and new religious groups. Therefore, the issue of titee Convention.
sects is inevitableespecially as there is a general In this case, the Court noted that the applicant
mistrust of the sects and their actions at Europedmmself provided a coherent account of the manner in
level 28 which he observed his Buddhist faith, and argued that
I n any case, when t hhe asked the emiaathorities to providg ¢he dist ,

seriousness, cohesi on a nrequiredry bis faith mrdyewhenadueto & ohange ih | e d ,

existence of a religion or belief must be assumed. It Isgislation, he could no longer rely exclusively on the
not up to the State to withhold protection because thi®od provided by his family. It also appears that during
religion or belief is regarded as incorrect, untrue athe domestic proceedings the courts did not in any way
unacceptablé’ guestion the genuineness of his faith.

For proper assessment and application of national The applicant requested a méate diet, as
legal provisions on freedom of conscience, opinion angrescribed by his religion. Whilst the Court is prepared
freedom of religious belief,an analysis of the to accept that a decision to make special arrangements
Strasbourg Court's case law on art. 9 of the Europeéor one prisoner within the system can have financial
Convention must be put in place. implications for the custodial institution and thus

We believe that the Court's principles in solvingndirectly on the quality of treatment of other inmates,
the applications can and should be applied at nationalmust consider whether the State can be said to have
level; this is the only way to ensure theiformity of  struck a fair balance between the interests of the
judicial practice, with a conventional application andnstitution, those of other prisoners and thetipalar
interpretation of domestic legal provisions. interests of the applicanthe Court noted that the

Occasional complaints have been madappl i cant 6s meals did not
concerning interference with religious beliefs orand served in any special way, nor did he required any
matters of conscience by prison regimes. Few seriogpecial foods. The Court was not persuaded that the
issues have yet been found to arise. Claims bgrovision of a vegetarian diet the applicant would
Orthodox prisoners that prison food failed to respedtave entailed any disruption to the management of the
dietary requirements was contested strongly by the UBtison or any decline in the standards of meals served
Government and failed for neexhaustiort® Also, the to other prisoners, all the more so as a similar diet free
inability to obtain a particular item or lack ofguision  of animal products was already provided flomates
of a preferred item is insufficient. Short of compulsiorobserving the @ristian Orthodox fasting requirements.
to breach a strict religious dietary requirement or failure  Finally, the Court pointed out that the
to provide sufficient food compatible with that diet,recommendation of the Committee of Ministers to the
complaints are likely to fait as an infringement of the member States, namely Recommendation Rec (2006)2
European convention. on the European Prison Rules recommend that

As the Court finds in an admissibility decision,prisoners should be providedtiwifood that takes into
prisoners have the right to manifest their religion oaccount their religion. In recent judgments the Court

beliefs through worship, practice and the fulflmentohas dr awn the authoritiesd at

religious rites, within the meaning of art. 9 para. 1 0b6f this recommendation, notwithstanding its non
the European Conventiéi binding nature.
Over time, he Strasbourg courts have ruled that
art. 9 defends beliefs such as: pacifism, environmental
protection, vegetarianism, conception of hunting.3&tc
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CEDO [Preventive arrest and detention in the European Court of Human Rights cds@fwdition (Bucharest, 2011), 514.

det er

%M. Udroiu, O. PredesclPr ot ecWi a europeant a drlepin[Eurdptan HumanRightsiProteahon ammithe c e s u | p

Romanian Criminal Procedu}le223.
S4ECtHR, judgment from 17.12.2013, Vartic v. Romania, no. 14150/08;5% 46



78 Challenges of the Knowledge Society. Criminal Law

In Poltoratskiyv. Ukrain€®, the Commission was to behave in a manner governed by a religious belief
unable to stablish with sufficient clarity whether the and does not confer on people who do so the right to
applicant or his parents requested permission from tldésregard rules that have proved to be justified.
national authorities for the applicant to be visilsda Consequently, the Court held that there has been no
priest before 2Decembern998. However, the breach of art9 of the Convention.
Commission found it to be established by the oral Keeping order and safety in penitentiaries allows,
evidence and documents produced tothat the in the opinion of the former Commission, a generous
applicant was not able to participate in the weeklynargin of appreciation for the authoriti€ar example,
religious service which was available to other prisonetbe need to be able to identify prisoners may thus
and that he was not in fagisited by a priest until warrant the refusal tallow a prisoner to grow a beard,
26 December 1998. while security considerations may justify denial of the
In these circumstances, the @ofound that the supply of a prayechain®
interference with the applHowever, relatively recently, and by referencato f e s t
religion or belief was nthe right to respect for private and family life, ithet he | a
as required by article 9 8 2 of the Convention. IStrasbourg Court (inthBi r gi et i scasel® Li t hua
considered it unnecessary to examine whether tm®ted that the applicant was serving a prison sentence,
interferencg iwas aifudecme s slaingiwkich nteché was prahibited from growing a
for one of the legitimate aims pursued within théeard by the internal rules of the correctional facility.
meaning of article 9 8§ 2Accordingly, there has been aThose rules placed an absolute prohibition on prisoners
violation of art. 9 of the Convention. growing a beard, irrespective of its length, tidiness, or
The fundamental question is whether a headscaghny other considerations, and did not explicitly provide
bangle, crucifix, yarmulke, is agxpression of faith or for any exceptions to that prohibition. While the Court
an essential tenet of faith. It appears that internationatcepted that the Contracting States are in principle
human rights will only actively protect the essentiajustified in setting certain requimgents related to
tenets of faith, other overt manifestations of faithbeingr i soner sé per sonal appearanc
regarded as a private matter and thus subject to Statech restrictions must conform to the requirements of
contrd.3¢ R necessity and proportionality within the meaning of
INnLey !l a Cha h tasé, the Colrtiargliee wrt.8 § 2 of the Convention. In this case, the Court has
that while religious freedom is primarily a matter ofexpressed its resations as to the existence of a
individual conscience, it also impliesnter alia, legitimate aim pursued by the impugned restriction on
freedom to mani f est onddse raeplpilgicoam,t 6al oanret . an&8l 1iingh
private, or in community with others, in public andconsidered that the Government did not demonstrate
within the circle of those whose faith one shareshat the absolute prohibition on growing a beard,
Article 9 lists the various forms which manifestation ofrrespective of its hygienic, aesthetic or other

oneb6s religion or b el i edharactaristics,taadknet,allowing rive &ny excgmions, h i p ,
teaching, practice and observance. But, art. 9 does neds proportionate. Lastly, it observed that in the
protect every act motivated or inspired bgeigionor appl i cant 6s case the prohibit]

belief. By reason of their direct and continuous contatb affect other types of facial hair, such as moustaches

with the education community, the universityor sidebuns, thereby raising concerns of arbitrariness.

authorities are in principle better placed than afaking into account all the circumstances of the case,
international court to evaluate local needs and he Cour 't considered that t he
conditions or the requirements of a partés course. whether or not to grow a beard was related to the

Besides, having found that the regulations pursuedexpression of his personality and individual itiign

legitimate aim, it is not open to the Court to apply therotected by art. 8 of the Convention, and that the

criterion of proportionality in a way that would makeGovernment has failed to demonstrate the existence of

the notion of an i nstit wutpressingéacial idedtd jestifjnaa dbsolute prehibition d e v 0 i
purpose. Articl® dces not always guarantee the righton him growing a beard while he was in prison. There

35 ECtHR, judgment from 29.04.2003, Poltoratskiy v. Ukraine, no. 38812/97, 8 lE&ee, alspon the same topi€CtHR, judgment
from 29.04.2003, Kuznetsov v. Ukraine, no. 39042/97; ECtHR, judgment from 30.11.2006, Igors Dmitrijevs v. Latvia, no0 68 G3&0.
36 R.K.M. Smith,International Human Right208.
3ECtHR (Grand Chamber), judgménr om 10. 11. 2005, Leyla fRahin v. Turkey, no. 44774
%8 Commission Decision in the case of X. v. Austria, 15th of February 1965, no. 1#§#/63. Murdoch Protecting the right to freedom
of thought, conscience and religion under the Europ@anvention on Human Righ&5.
®ECt HR, judgment from 14.06.2016;:58Birgietis v. Lithuania, no. 493
Similarly, The U.N. Human Rights Committee, in the case no. 721/Bi#%joo v. Trinidad and Tobad@4" Session, 18 Mareh April
2002, Caonmunication No. 721/1996, U.N. Doc. CCPR/C/74/DI721/1996, accessed March 25, 2019,
http://www.ccprcentre.org/doc/2013/05/CCPR_C_74_D_721_1997.pdf st at ed t hat as to the authorods cl s
wearing a beard and from worshippingeligious services, and that his prayer books were taken from him, the Committee reaffirmed that the
freedom to manifest religion or belief in worship, observance, practice and teaching encompasses a broad range dtabis emctpt of
worship exénds to ritual and ceremonial acts giving expression to belief, as well as various practices integral to such actseticehaf ab
any explanation from the State party concerning t t¢lationafarticead® 6s al |l eg
of the Covenant on Civil and Political Rights.
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has accordingly been a violatioof art. 8 of the The importance of religious freedom has been
Convention. recognized by the Strasbourg Court as one of the factors
From the point of view of public security, thethat may lead to the neexistence of the violation of
protection of order, the rights and freedoms of othersyt. 3 of theEuropean Convention in the case of a
we can hold the principles affirmed by the Europeaperson subject to the measure of isolation in a
Court in the case oPhull v. Franceas applicable, penitertiary. Thus, inRhode v. Denmatk the Court
mutatis mutandisto the penitentiary system as well. noted that a period of such a length (eleven months and
The applicant complained under art. 9 of thdourteen days) may give rise to concern because of the
Convention of a violation of his right to freedom ofrisk of harmful effects upon mental health, as stated on
religion by the airport authorities. He argued that thergeveral occasions by the CPT. However, when
had been no need for the security staff to make hiassessing whether the length was excessive under art. 3
remove his tusan (the applicant was a practising Sikithe Court must also take into account the conditions of
and was, thus, required by his religion to wear a turbarthle detention including the extent of the social
especially as he had not refused to go through the- walkolation. The applicant was detained in a cell which
through scanner or to be checked with a Kaeld had an area of about eight square medrasin which
detector. Given the fact that the Sikh religioquiges there was a television. Also, he had access to
its male followers to wear a turban, the Court decidedewspapers. He was totally excluded from association
to work on the premise that the disputed measusgth other inmates, but during the day he had regular
constituted interfer enc ecomactwith prisdn staffaepgpwhen foadrwasalslivefed; e e d o m
manifest his religion or beliefs. The Court ruled thatvhen he made use of the outdeaercise option or the
security checks in airports aredoubtedly necessary fithess room; when he borrowed books in the library or
in the interests of public safety within the meaning obbought goods in the shop. In addition, every week he
that provision; also, the arrangements for implementingeceived lessons in English and French from the prison
them in this case f el l teadhdrand he visitbdgahe prisos ghaphaid. Alsa, eveB/t at e 6
margin of appreciation, particularly as the measure wageek he receied a visit from his counsel. Furthermore,
only resortedo occasionally, as this was a necessarguring the segregation period in solitary confinement
safety measure and that any resulting interference withe applicant had contact twelve times with a welfare
the applicantos fr ee*tom worker; arel lhe vps attended & ghitiyo tirsets byfai e d .
In C.W v. UKcasé?, the applicant complained of physiotherapist, twentgeven times by a doctor; and
the policy at H.M. Prison Blundeston whereby he waforty-three times by a nurse. Visits from the applicant's
requiral to work in the prison print shop. He protestedamily and friends were allowed under supervision. In
that he did not consider inside work suitable and thaliese circumstances, the Court found that the period of
also his belief as a Vegan prohibited working wittsolitary confinement in itself, lasting less than a year,
products that are unnecessarily tested on animals. did not amount to treatmenbuwtrary to art. 3 of the
The Commission recalled that the applicanEuropean Convention.
refused to work in the print shop because as a Vegan he In Vincent v. Franc®, the applicant, who was
wished to avoid contact with animal products ounable to move, being immobilized in a wheelchair (he
products which had been tested on animals. Thetained normal upper limb mobility, being
Commission found that the Vegan convictions wittautonomous in managing his own person), invoked the
regard to animal products fall within the scope of art. violation of at. 9 of the Convention, concerning his
pam. (1) of the European Convention. right to practice religion, since the penitentiaries in
The Commission recalled that all prisoners werwhich he was accommodated did not have facilities that
generally required to work in the print shop for a periowould allow him to easily access the worship places in
of 13 weeks after which time other employment wathese prisons without help. The Court pointed bat t
available. It noted the factual conflict as to the naturart. 9 guarantees to every person the right to freedom of
and exént of the connection between the dyes anreligion, including the freedom to manifest their
animals, the fact that it was only one of the applicantreligion or belief individually or collectively, in public
reasons for refusing the work and also the relativelor in particular, through cult, education, practice and
minor nature of the penalties imposed on the applicathe fulfilment of rituals. Havever, although it was not
for refusing to comply with the normal workgiene. In  disputed that the applicant could not reach the places of
these circumstances, the Commission found that tiworship by his own forces, yet the prison
principle of proportionality has not been infringed anadministration offered him help to reach them, but the
to the extent that there has been an interference, fapplicant refused. Moreover, he received visits to his
interference is justified under art. 9 para. (2) of throom from the chapin. Consequently, the Court
European Convention. rejected the claimant's claim, in the absence of violation
of his religious freedom.

4ECtHR, judgment from 11.01.2005, Phull v. France, no. 35753/03.

“ECtHR, judgment from 10.02.1993, C.W v. UK, no. 18187/91

“2ECtHR, judgment from 12.07.2005, Rhode v. Denmark, no. 933§ 9798.
“ECtHR, judgment from 24.10.2006, Vincent v. France, no. 6253/03,8.83, 136138.
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Also, in another case, the Commission declarehis religious beliefs or to force him to declare his
the application inadmissible for the situation where thconfession. II6§i nan | k # the Gourt hdlduithek e y
applicant (Sikhismist adherent) claichthat retaining a violation of art. 9 of the European Convention,
book on religion is contrary to his religious freedomalthough the violation in question did not occur by
Although the Commission accepted that the applicanirefusing to indicate the applicant's belief on his identity
freedom of religion was limited by the prisoncard, but by indicating, whether mandatory or optional,
authorities, it noted that the refusal to receive the boceligion on the identity card. This reasoning is supposed
was not based on philoghical or religious reasons, butto cover all types of documents or registers that serve
because it contained an illustrated section on martito identify staterun individuals, including those
arts and seltlefense, which could be dangerous if usemanaged at the level of penitentiary units.
against other persons. The passive use of the book (for Finally, it should be stressed out that teiisal
practicing religion), as the applicant intended towds  to allow a prisoner convicted of terrorist offences to
not, for that reason, the decisive factor in the decisianr a v e | to her fatherés funera
of the prison management. The Commission concluddlde Strasboug CourtGimon v. Franc®) in relation
that the interference with the applicant's freedom undaith article 8 (right to respect for private and family
art. 9 of the European Convention was justified withitife) of the European Conventiprather than in relation
the meaning of para. (2) of tharticle*. with a art. 9 (freedom of conscience, opinions and
Finally, it is important to point out that not all religious beliefs) of the European Convention. The case
allegations about the violation of freedom ofconcerned the refusal to allow the applicant, who was
conscience, opinions and freedom of religious beliefsnprisoned in Rennes for terrorist offences, to travel to
lead to a favourable solution from the Strasbourg Couid. funeralparlour in Bayonne to pay her last respects to
In other words, the allegations dfet persons held on her deceased father.
the violation of religious freedom must be The Court held that there had beenviolation of
substantiated. From this perspecti#tHR decided art. 8 of the European Convention, noting that the
that the provisions of art. 9 of the European Conventicsuthorities had rejected the request on the grounds,
because the applicant, complaining of a violationofhisi r st | vy, of t Naleprofdep gHeiwasa nt 6 s
right to manifest his religin through religious rituals, serving several prison sentences for terrorist offences
has not even demonstrated that he has requested #rad continued to assert her membership of ETahd,
those rituals be held in the chapel of Cala Reale (whesecondly, because it was impossible to organise a
the persons with forced residence were placed), or th&inforced security escort within the time available. The
he requested permission to go to church at Cala d'Oli@ourt found thathe respondent State had not exceeded
(the main settlement on the island of Asinara, neahe margin of appreciation afforded to it in this area and
Sardinia¥®. that the refusal to grant the
The claimant must provide evidence tobeen disproportionate and had pursued legitimate aims.
substantiate the allegations made and have the capadjty National case law. Regulating freedom of
to prove, in the view of the court, the violation of the  conséence and opinions as well as freedom of

principle that freedom of conscience, opiniamd religious beliefs in the legislation regarding the

freedom of religious beliefs is ensured, regulated by art.  execution of criminal penalties would be illusory if

9 of the European Convention. it were not accompanied by effective mechanisms
Similarly, in the case dbrgoiu v. Romani#, the to protect the exercise of freedom of thought

claim for the impairment of religious freedom was against possible abuses of the prison
dismissed as manifestly groundless because the administration.
applicant didnot bring any evidence to support the Thus, by decision no. 1153/20%1the delegate
impediment of the free exercise of religion by thé¢ udge from | aki Penitentiary
penitentiary administration. an inmate complaining about the violation of the

The Court considers that the right to manifestreedom of religious beliefs. The petitioner stated that
oneds religion or bel i eliesvas Adventist orhDamys7 (adhoughenghe pehitentiarya s p e ¢
namely the right of the person riotbe forced to reveal he was registered as adrthodox Christian) and
his religion or beliefs and not to be obliged to act in eequested to the warden of the prison to approve his
way that would allow determining whether or not theparticipation in the meetings organized by this cult and
person share such beliefs. Therefore, the state receive the appropriate diet. His request was rejected
authorities are not entitled to intervene in the sphere oh the grounds that he was not yet convitiga final
the person's fedom of conscience and to try to find outcourt deision based on the provisions aft. 40 para.

44 Commission Decision, X. v. UK, 18.05.1976, no. 6886/75.
“SECtHR, judgment from 06.11.1980, Guzzardi v. Italy, no. 7367/76, § 110.
46 ECtHR, judgment frm 17.07.2012, lorgoiu v. Romania, no. 1831/02, 8L0&. See, also, on the same toditHR, judgment from
15.04.2014, Florin Andrei v. Romania, no. 33228/05, $50ECtHR, judgment from 15.10.2013, Ali (no. 2) v. Romania, no. 30595/09, §
48.
YECtHR,ydgment from 02.02.2010, Sina®b3 | Hik v. Turkey, no. 21924/05,
48 ECtHR, judgment from 11.04.2019, Guimon v. France, no. 48798/14.
“The delegated judge, | aHi Penitentiary, decision no. 1153/2011,
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(2) from Law no. 275/2006 [currently, art. 58 para. (3tonditions for storing the food for the days when it

from Law no. 254/2013], according to whichcannot be delivered to the three inmates.

o0convicted persons may partrln order to decide this, the court held thes of f
consent, in religious services or gatherings oggdhin ~ following: the right to religious freedom is a
penitentiaries and can obtain and hold publications «corstitutional right, guaranteed by the provisions of art.
religious character as V29 of the Romanian Constitution, as well as asighi po . T
prison administration argued that the applicant was regulated by art. 9 of the European Convention. In the
preventive detention and not convicted by a final coucourt's view, the only concrete way in which the

decision, thus he could gnparticipate in individual applicants could benefit from food accordirtg

activities, counselling or evaluatiorRegarding the religious beliefs was to require the prison

demand for a diet specific for the Adventist cult, theadministration to allow the petitioners to receil@ser
administration of the penitentiary took into account thefooddaily (bearing the cost thereof), given the fact that

the applicant was registered as an Orthodox Christiaif the court were to rule on a general solution such as

and tha in order for the application to be admitted ito o b1 i ges t he p roipmowade koghdrmi ni st r
was necessary for him to prove his belongingtotht ype food for the inmateso "
Adventist cult. complaint, but rather will acknowledge a theoretical

The delegated judge solution of admitting theand illusory right to receive proper food, according to
detainee's complaint we consider to be correct becautheir religious beliefs, as such a solution would only
according to art. 82 para. (5) of thaw no. 275/2006, open the bureaucratic amsels for the prison
the provisions of the law contained in Title IV, Chapteradministration in order to allocate budgetary resources
I11-V1I (including those on religious assistance) apphand then conducting a public procurement procedure.
to both convicted and preventively arrested personUnder these circumstances, it is clear that the
Thus, it is clear that persons deprived of their libertpetitioners would be deprived of the right to obtain food
may participge, on the basis of free consent, tcaccording to religios beliefs for a good period of time.
religious services or assemblies organized in  According to the court, the provisions of art. 56
penitentiaries, because only in this way can thepara. (6) letter a) of Law no. 254/2013 allow the court
acquire the status of member of a certain cult. In othto determine the legal measures required to comply
words, when a change of religion is targetedpates with the law and to oblige the prison administration to
will be allowed to participate in the meetings of thairespe&t them. An interpretation according to which the
cult, with the agreement of their representatives, arprison administration is the one that establishes the
taking into account the specific security measures «concrete measures for respecting the law would only
their possession. Therefore, participation in religiouallow it to replace the power of the courts.
services and activities organized by represamstof By decision no. 211/2014, thiedge in charge of
religious organizations, associations and cults can ortlge syervision of deprivation of liberty from
be restricted for reasons of security of ownership, thg@ u ¢ u {Rahbld i Penitentiafy admitted the
daily schedule and the number of participatimgates complaint about the violation of the right to freedom of

In fact, as the Strasbourg Court has consistenthgligious beliefs and ordered the penitentiary to provide
held, the prison administrati's obligation consists in complainants witla meatfree diet (for all three meals
an attitude of neutrality and impartiality, as defined irof the day), as prescribed by their religion, observing
the ECtHR caséaw, which is incompatible with any the Christian Orthodox fasting requiremenitsus, two
interference to assess the legitimacy of religiou®rthodox Christian inmates (recorded as such in the
beliefs prison administration's records) showed that they had

By criminal decision no. 1938/2015, theé" 5 requested in writing to the penitenijato providea
District Court of Bucharest admitted partly the meatfree diet, during the Christian Orthodox fasting
complaints of the petitioners K.C., M.Y.S. and E.NbeforeEaster, but either it was not granted or it was
against the decision of thgidge in charge of the provided only for lunch, not for the other two meals of
supervision of deprivation of libertsnd ordered the the day.
prison administration to allow the petitioners to receive ~~ While the prison response was general and
Koserfood daily (on their own expense) in quantitieselusive, without clear ferences to the situation of the
necessary to meet their personal needs (including foadmplainants, although the place of detention
requiring heating, baking, boiling or other heatecognized the right dhmatesto receivea meatfree
treatments in order to be eaten), ensuring that the fodiet, as prescribed by their religiorthe judge
is served under the same conditions as to atingates, considered the position of the prison as an implicit
and, also, with the obligation for the prison to providecknowledgment of #hpetitioners' claims and ruled on

50 See, for example, ECtHR, judgmédram 07.12.2010, Jakébski v. Poland, no. 18429/06,-§%}8n which casehe Court has held that if
the religion or belief requires a particular diet, it should be respected by the authorities, provided that it is noabteeadourdensome, or
the refusal to make available to a person deprived of liberty of Buddhist religion, a diet lacking meat, as his belief reguimessidered to
be a violation of the provisions of art. 9
515t District Court, Bucharest, criminal decision 16€38/2015unpublished.
52The judge in charge ofteu per vi si on of de pr-Rahava Pepitentianyf dedisiorbne.21142Q14, Bnpublished ‘Ht i



82 Challenges of the Knowledge Society. Criminal Law

the violation of art. 58 of the Law no. 254/2013precepts designate legal from illegal, right from wrong,
because according to these legal provisions, freedominfsociety. Courts, in adjudicating disputes before them,
religion must be observed in case of inmates, apply the stated beliefs of the society in which they
component of this freedom being obviously alsmperate®
respecting a spedaifidiet required by the religion. The fundamental character diet freedoms of
Conversely, the delegate judge at Codlethought is fully reflected in the national legislation, the
Penalty®has reasonably rejected the complaint of M.Inormative provisions specifying precisely the limits
with regard to the violation of the right to participate irwithin which they can be exercised, mentioning the
religious activities, with the following reasoning: thelimitations being of strict interpretation and
petitionerpointed out that he was enrolled in religiousproportionate to the intendguirpose.
activities in  August 2008, but the penitentiary We envisage, for example, regulating the
employees unjustifiably refused to allow his topossibility of the warden to order the prohibition of the
participate at the religious activities. Regarding thaccess of representatives of religions or religious
violation of the freeform of religious beliefs, theassociations recognized by law for a period of
delegatd judge noted that from the internal documentmaximum 6 months, in cases where their behaviur
of the prison regarding the religious activity of theaffecting the safety and stability of the penitentiary.
inmates, it can be concluded that the petitioner was Obviously, the prison authorities have the
included to participate at religious activities both on liobligation to recognize and respect the needs of
August 2008 and on 16 August 2008, and.BrAugust  (external) manifestation of freedom of conscience,
2008 it was recorded that he participated in the religiolopinions and especially of religious freedom, an
activity, so that the petitioner's assertions are nimportant aspect being their access to specially
confirmed, thus the complaint was rejected as idesigned worship places and the visits of the
founded. representatives of recognized religions or religions.
Concluding, one can affirm that the decisions
rendered by the European Court can and should also be
3. Conclusions applied & national level, in order to ensure the

uniformity of judicial practice.
Religious (or other) beliefs underpin the conduct ¥y ol P

of the life of an individual. Moreover, religious/moral
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ISSUES OF CONTROVERSIAL PRACTICE REFERRING TO THE CRIME OF
FALSE TESTIMONY

Mirela GORUNESCU”

Abstract

The crime ofalse testimony is one of the crimes which are traditionally found in our cringigislation the judicial
practice recording also specifsituaions which required the application of the incrimination text which defined this dtime
can be considered that we are dealing with a crime which can no longer present any difficulleg$oin t@ the interpretation
and application of the incrimination norm with regard to the particular deeds comumrtitegever many elements are still
encountered with respect to the interpretation of the incriminatiamm, whichgeneate different solutbns of applicationa
fact whichTin accordance with the rigors of the criminal lais not to be desired. Thigudy approaches two of these issues
namely the juridical significance of the refusal of the person heard as a witness to give any statesumhtEapacity and,
on the other hand, the possibility of the realization of a formal concurrence of crimes when the person summoned as a withess
through his/her false dncomplee statement intends to create a situation more favorable to a persomleeday the factual
situation

Keywords: false testimonyc r i mes against the service of ;jthepriviegee; wi t ne
against seHincriminatior; favoring through a false testimony

informed of certain factsdat or circumstances which
constitue evidence within a judial lawsuit is called
1. General Issues to be heardAlso, the jurisprudencestated that the
The crime offalse testimay is provided under Persons who are parties in a lawuits well as the
Art. 2730f the Criminal Codén a standard version and Main subjects of the lawsuit cannot have the capacity of
in an aggravated versioAccording to Art.273para. Witness and, therefore, they cannot be active subjects of
(1) of the Criminal Codestandardfalse testimony is the deed ofalse testimonyArt. 115 para.(1) of the
represented bthe deed perpetrated by a witness whaCriminal Procedure Codlelt is considered that the
within a criminal case, civil case, or any other lawmaker instituted thencompatlblllly between the
procedure wherein witnesses are hearthakes Ccapacity of a party or of a main lawsuit subject within
deceitful statements or fails to tell everything s/h@ lawsuit and the witness capagigonsideing thaf
knows in relation to the facts or essential circumstanceédnce the parties or main lawsuit subjects can be heard
s/he is questioned about. in such capacity, and their statemerdenstitue
The aggravated version constésitaccoding to  evidentiary meansheaccumdation of the capacity of
para.(2), the false testimony given: a) by a witness witRarty or main lawsuit subject and of the witness
protectedidentity or foundint h e Wi t n e s s @2papty gannotche jjustifiédIf a person dses the
Program; b) by a undercoverinvestigator; c)by a capacity ofpary or main lawsuitsuject within the
person who prepares an expert appraisal report or biawsuit such person may be heard as a witness

aninterpreer; d) in connecon with a deed for which According to Art.117of the Criminal Procedure
the law provides the penalty by imprisonment ofode the following persons shall have the right to
imprisonment fol0 years or longer refuse to be heard as a witness: the spodsect

In accordance with doctrinarian opinionghe ascendnts anddescenents, as well as the siblings of
crime of false testimony has as #pecialjuridical —the suspect or of the defendant, and the persons who
objectthe social relations regarding the peo service Were the spouses of tlispector of the defendant.
of justice. The crime can also have a secondary juridickstead if the abovementioned persons agree to make
object, consisting in the social relations regardingtatementsthe provisions regardn t he witnesse
certain essential attributes of the persgiignity, rights and obligations shall be applicable to such
liberty) or in the social relations with patrimonial P€rsons.

characterbecause suclelations can also be breached ~ According to Art.116 para.(3) of the Criminal
through the perpetration of the déed Procedure Codethose facts or circumstances whose

In accordance withthe provisions of the Secretor confidential nature may stand good under the
legislation in forcea witness is the person who, beingaw in relation to theydicial bodies cannot form the

" AssociatePr of essor , PhDNi Eatabkt ¥i ol bawpon Ummires gor@yahboycojp f Bucharest (em

'v. Dobrinoiu, 1. Pascu, M.A. Hotca, C. Ptun, |. Chicimentaty. Gorune
Partea speci alRublishidghHouseuckarest204upr 249 i ¢

2B r a Kaun of AppealCriminal SectionDec.No. 198/A/20000nwww.ctce.ro

3 Gr. TheodoruTratat de drept procesudPublishing HouselamangiuBucharest2007 p. 371.
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object of the witnessd omiatnemesnt .t hTeh emseembaerres tdfe flaet ¢
circumstances which came to the knowledge of thgersons close to the witness, who are included in the
witness within the exercise of his/her professiBgy Wi t nes s 6 Pr ot, eaccordimpnto fAe¢ ogr am
excepion, such facts or circumstances may form therovisions of the law
object of thewitness statement when the competent According to Art.148 of the Criminal Procedure
autority or the entitled persoexpresses its consent in Code undercoveinvestigatos are operative agents of
this respect or when there is another legal cause fitre judicial police In the case of investigating crimes
removing theobligation to keep the secret or maintainagainst national security and crimestefrorism, the
the confidertial nature(for instance the obligation to  operativ agents of the State bodies which conduct,
incriminate. under he law information activities in view of
False testimony is punished in a more severensuring nationalsecuriyy can also be used as
manner if it is perpetrated by a witness with protectedndercover investigatarsThe authorization to use
identity or found in the Witness Protection Prograsn  undercovelinvestigatos may be issued by the prosecutor
an undercoveinvestigator,by a person who preparesunder the conditions of Art48para.(1) of the Criminal
an expert appraisal regoor by aninterpreer. The Procedure Code. Undercovarestgatoss can be heard
reason for aggravation in relation to the capacity of thas witnesses within the criminal lawsuit under the same
active subject refers to the special position of such @nditions as threatened witnesses.
person in the criminal lawsuibased on relationef Theobjective side of the crime délse testimony
trust (in case of the undercover investigator, expert ors realized in terms of thmaterialelemenby means of
interpreer, who arespecialsts in certain fields and two alternativemethodseither deceitful statements are
must assist the court of law in the process of finding thmade, or not everything that is known about the
truth and serving justice).nlthe case of protected essential circumstances in a case in which withesses are
witnessesthe additionakffort of thejudicial bodies to heardis told, and we are dealing with manifestéion
ensure their protection in exclgenfor their testimony liable to mislead judicial bodies
justifies theaggravaion of the punishment in case the Sa in the first case, we are dealing with an action
trust in theirbona fideis breached. in which case the witness, expertioterpreer makes
The witness with a protectettlentity is the deceitful statementsvhile, in the second casee are
threatened witnessaccording to Art. 125 of the dealing with the situation when not everything that is
Criminal Procedure Codén relation to whomany of known about the essential circumstandes the
the protection measures provided under AP6 para. judicial case is tolt
(1) lettersc) andd) of the Criminal Procedure Code was Thenormative method which is of interest for this
taken.Thus if there is any reasonable suspicion that thetudy isAthe witnespis not telling everything that she
life, bodily integrity, freedom assets orprofessional know®, which means manifestingeticence as far as
activity of the witnsa s or of a me mb ahat giht statbdeis wondemmez skeeping quiet,
family might be endangered as a result of the datncealing al or part of what the witness knows
provided by such witness to the judicial bodies or asikeeping quiet must refer to something that was
result of his/her statementis relation to the respective known to the witness, and not what the witness
person shall be ordered the measwofethe protection might have knowr®.
of the data regarding his/her identiby giving to such A criminal significance shall be attached only
person apseudonymunder which such witness shalltg that omission liable to mislead the judicial body
sign his/her statement, or by hearing the respectiyeped 01 1 6 0 OAEAOOAT O OAOOEAU E
person in his/her absencey means ofaudiovideo the omission in terms of attitude, which can be the
communication devicgswith distorted voiceand manifestation of the material element of a false
image, when the other measures are not sufficient  tegtimony.7

The witness found in the Witness Protection The statements oromissions of a witness must
Programis subject to the regulations of the Witnesseter to essential circumstances

Protection La#. The Wi tnessdo Pr ot egsbial drcurisfaftésiitMrepresent those
represents thespecific activiies conducted by the sjtyaions and circumstances which refer to the main
Natonal Office for Witness Protectionwith the act of the caseandnot to any adjacent issues which
support of the central and local public administratio;e not related theretoTherefore, the following can,
authoritiesfor the purpose of protecting the life, bodily oy jnstance, be considered circumstances essential to
integrity and health of the persons who obtained thgecasetheconstitutiveelemets and the mitigating or
capacity of protected witnessasder theconditions  4gqgravatingcircumstages within a criminal lawsyit
provided by the lawThe protected witness is the ihe ge factogrounds in case of a divorce lawsuit in the

4 Law No. 682/2002on the witness protectippublished in The Official Gazette N864of Decembe8, 2002,as subsequently amended
and supplemented

Sv. Dobrinoiu, . Pascu, M. A. Hot ca, C. Pdinesoupp.cit,p.24@hi H, M. Gorunes
V. Dongorozand othersop. cit, vol. IV, pp. 182183., p. 183.
V. Dobrinoiu, . Pascu, M. A. Hot c a, C. Pt un pp.cit,p.242hi H, M. Gorunes

8 ldem.
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civil field; as well as the other evidentiary facts whictkknows and the factual asmption torefuse to make
may serve to the solving of a eaand to the finding of any statements
the truth. Thus a doctrinarianopinion indicates that A A
The essential character must be determined @riminal significance shall be attached only to that
accordance with the object of the evidennghe sense omi ssi on | i able to mislead t he
that it is conclusive in relation to the charge broughtefusal to testify is not the equivalent of the omisaion
against the defendant or in relation to any other issterms of attitude, which can be the manifestation of the
liable t o i nfluence t he defmatedaheateménsof & false testimahy.thel jurididali | i t y .
The realization of thenaterial elemenbf the literature, the following opinion to which we adhere
crimerequires that the witness should have been askads expressed, that the explicit refusal of a person who
by the authorized bodfpr 0 s e ¢ ut o codrtsof ocatcépited ® testify to answeertain questions has no
law, etc.) or by the lawsuit parties or by the ima criminal significance either in the sense of the
lawsuit subjects with regard to the essentigbrovisions of Art. 273 of the Criminal CddeSuch an
circumstancesThus in the judicial practice it was explicit refusal, clearly expressed, is not, as it was
decided that the fact that the defend#etlaed that she stated, liable to mislead the judicial body, but it draws
was in anothetocality for a certain period of time attention tothe necessity of producing new evidence in
together with her husband, charged withe thorder to find out the truth 6
perpetration of a crime during the same period of time, = The specialtydoctrire o f t en i ntliki cat es
does not represent a crime of false testimgimce she witness enjoys the right to keep quiet and to not
was not expressly asked whether the defendant wascontribute in his/her selihcrimination, to the extent to
the same locality as she was at the time when the criméich, through his/her statement, s/he might
was perpetrated and neither dithe state that the incriminate himself/herself [for instance, in the cases in
defendant would not have left tHecality in the which, as a result of successive severances, a suspect
mentioned perid of time®. or a defendant in the initial file (the basic file) becomes
If, through his/her deceitful statements, thea witness in a file severed from the basic file; in such
witness tries to avoid that his/her criminal liability becapacity, s/he enjoys the right to silence and to not
entailed such fact no longerconstitues a crime incriminate himself/herself with regard to certain
(accoding to Art.1180f the Criminal Procedure Code issues which, once reported, might incriminate him/her
the witness has the right to not accuse ongsAlf in the file in which s/he is being chargenl}®
contray solution is considered to lead to the conclusion Under thesecondtions my refusal to make a
that the obligation of selficrimination is incumbent statenent does not have in any case the purpose of
on those persons who committed a crime,icwh encumbering the service of justjteit only the purpose
conclwsion cannot be accepted as long as the obligatitimat the witnessshould protect his/her lawsuit
to inform on crimes perpetrated by other persons exissguation, represening a bona fide exercise of the
only in the cases in which the law expressly providesght to not incriminate oneself.
s, In the same respecthe specialtyliterature*
indicates thatfiThe privilege against seificrimination
and t he defendant 6s right t C
2. Issues Specific to the Crime of False guarantees of the right to a fair trial, have been
Testimony examined, after 1993, in several cases on the dockets of
] ] ] o the E.C.H.R(J.B versus Switzerland, 2001, IJL GMR
Constanly, in the doctrire arl in the judicial ang AKP versus United Kingdom, 2000, Kansal versus
practiee, the issue is raised to establish whether thgnited Kingdom, 2004, Jalloh versus Germany, 2006,
crime of false testimony may be perpetrated from af\ieh versus Austria, 2004, Allan versus United
objective point of view is the refusal to make statemenﬁingdom, 2002, Muray versus United Kingdom, 1996,
[sic!], namely the maintenance of passivigyven that  geryves versus Frae, 1997), being constantly revealed
the crime of fale testimony is a crime which implies {he necessity to prohibit the use of any coercion means
perpetration in all the casés in order to obtain evidence,
With respect to this issuéhe specialty doctrine | as well as the fact that, in relation to the
traditionally differentiates between thenormative 5 yt onomou s character of t he

assumptiorfi the witnesgdoesnot declae all that s/he  charge, consideration should be given to the fact that

9 HCCJ Criminal SectionDedsion No. 5430/2004in RDPNo. 4/2005, p. 147.

10y, Dobrinoiu,l. PascuM.A. Hotca,C.P £ ul.rC,h iMHGorunesculN. NeaguM. Dobrinoiu, M. Sinescupp.cit.,p. 249

11v. Dongorozand acollective of authors Ex pl i caSi i t eor et TheRublishingHo@Ge af thd Romaniscaedeny | romoOn,
andC.H. BeckPublishing House, Buchare&003, p. 159.

A, Fillnifpak,Si uni ¢ on TheRublishing Mopse of the RomanjAeadeny, Bpicharést1985,p. 56.

13 M. Udroiu, Dreptpenalp a r t e a Cs hh BeckPublisting House, Bucharest, 2016, p. 256.

“c. Rotaru, A. Trandafir, V. Ci o c Publishing BouseBucthargst@0i p. 102Ta@authce a speci a
quotes from theconsideations of Decision No. 213/2015 issued by the High Court of Cassation addstte, consukd at
http://www.scj.ro/1093/Detaljurisprudenta?customQuery%5B0%5D.Key=id&customQuery%5B0%5D.Value=124329
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the witness also enjoys this right to the extent to whictleclares that s/he refuses to tesiifyor animplicit
his/her statement might lead to sl€rimination refusali when the witnessvithout making any express
In summary the pivilege against self reference chooses to keep quiet on certain matters
incrimination is aprinciple according to which the related to the essential circumstanoésthe case in
State canat compel suspecto coopeate with his/her which s/he is being hearddhe agumentinvoked by
prosecutors by providing evidence which mighthe court of law to support this statement is an argument
incriminate him/her which adds to the lawn theseng thatiii t cannot b
Or, under the conditions of hearing a personconsidered that the crime of false testimoimy this
having the witness capacijtgubject to taking an oath version would exist only underthe conditions of a
and, especially, subject to the criminalnighment of partial and tacit refusgbut also under the conditions of
perpetrating the crime of false testimomyth respect atotal andexplicit refusal because it would be ron
to facts or circumstances which miglncriminate seng that the one who is committing less should

him/her E.CH.R - in its jurisprudencei has perpetrate a crime, while the one who is committing
elaboraed the secalled fitheory of the three difficult more should not beonsidered as a deceitful witnesé
choices with which the person isé’, according to Theseargumens, which obviously represent an

which it is notnatural that the alleged perpetrator analogical supplement afterpretéion in malam parte
should be asked to choose between being punished ébra criminal juridical normreveal, in the opinion of
his/her refusal to cooperate, providing incriminatingt he mer i ts court t hat t he wi f
information to the authorities or lying and risking statemat represents the crime of false testimony
conviction for this reaso (caseWeh versusAustria, When analyzing theonstitutive elemestof the
2004) o. crime of false testimony, they should start from the
In the recent judicial practice, however, it wageason for which the Ilawmaker would have
deemed that the witness eithenakes deceitful incriminaed such a behavio©bviously, such a legal
statementswhich entailsde planothe fact that the text was incluéd in thegroup of crimes against the
witness accepts to testify but distorts the truth witkervice ofjustice because it allows the punishment of
respect to the sential circumstancesf the case in antisocial behaviors whereby a circumstance
which s/he is heard, case which is ridtowever perceived directly by a person heard as a withess in a
applicable in this caugeor does not tell everything that judicial case is presented in a distorted manner. Under
s/he knows in connection with the facts or with théheseconditions for a crime of false testimony to exist,
essential circumstanceaghe is asked abouXlot telling there must exist in fact an effort to mislead the body
everything that s/he knows means manifesting which is conducting the hearing
reticence as far as his statements are concerned Moreover the existenceof the crime offalse
keeping quiet, concealing all or part of what the authdestimony requires that the person conducting the
knows'S, hearing of the paon having the witness capagity
Also, the court considered that, by looking at theshould have asked specific questions about the
factual method of the refusal to testifyya distinct circumstances that s/he considers being essential.
situations can be again identifieihe first is that of the The agumentmade by the court according to
frefusal to have the witness capacityn which case whi ch fi t cannot be considere
the respectie person refuses to take the oath and testimony, in this versim wouldexistonly under the
have the witness capaditya hypothesis in which the conditions of gpattial andtacit refusal but also under
court deemed that weannot be in the presence of thehe conditions of #otal andexplicit refusal because it
crime of false testimony, but eventually in the situatiomvould be anonseng that the one who is committing
of committing a judicial default or of any other crime,less should perpetrate a crime, while the one who is
as applicable comnitting more should not be considered as a
The second situation concernt h e ¢ adeceitful iwitnesg is, in fact, erroneousThis because
which, although the oath was taken, the witneissess  the one who is apparently committing less causes more
to tell anything about certain essential circumstancefisturbance in theroces of serving justiceThrough
about which s/he is ask&dAgainst this theoretical the effort of making a statement which is purgolg
background, the court considered tliat totalrefusal elliptical, the persa heard as a witness distorts the real
to testify, given that the witness capacity is a capacitiacts and makes thedicia body have an erroneous
won for the case becaudmetperson took the oatls representation of the factusituaion, consideing that
the equivalent ofnot telling everything s/he knows  such representation is corre€he behavior of refusing
connection with essentidlemens on which s/he is to make another statemtsis not specifically covered
heard'®. by the incriminationnorm under Art. 273 of the
Moreovert he court consi deCrimihlCodeat : it matters
not for theexisterte of the crime whether the refusal is Moreover the court highlighted that the crime of
an eplicit refusal i when the witness expressly false testimongonstituesa special version of favoring

15HCCJ,Criminal Division SenenceNo. 363/2017final throughCriminal Decision No. 13/2018, ot published.
16 HCCJ,Criminal Division, SenenceNo. 363/2017 final throughCriminal Decision No. 13/2018 not published.
7 1dem.
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a perpetrator since, in the criminal cases; theefal perpetrator and the false testimdig/a relationship of
testimony can also lead implicitly to the favoring of theahe typegerre i species, the testimony being nothing
perpetrator Under these conditionshe court of law other than aspecial form of favoring. Under these
indicatesfir egar d|l e s s,thmiéigh thehfalse fcanditions mdindéaining a formal concurrence of crimes
testimony made, the defendant is acting with a diretietween the crime of favoring the perpetrator and the
intentioni pursuing to favoa perpetrator or with an false testimony is in complete disagreement with the
indirect intentiorii i.e. not expressly pursuing to favor specificnature of the incrimination norms included in
the perpetrator but accepting the possibility that sudhe Title refering to the crimes against the service of
result could also occilirthe same deed cannot meet théustice from the Criminal Code and does nothing other
materialelemens of twodistinctcrimes, while only the than breaching thee bis in idenprinciple.
special crime, that is the false testimony, shall be  Thus the more recent specialtpdrineindicates
maintained 0 that A T h e araateh of general and therefore
Also in the judicial practice the issue is raisedubsidiay normof the crime of favoring the perpetrator
whether the crime of favoring the perpetrator may bentails that, if the assistance given takes the form of a
committed under the conditions of a formalfalse testimony, only this latter crime shall be
concurrence of crimes with the false testimo maintained® .nthé same manner, the judicpbhctice
In our opinion, such ajuridical classification of indicatesthatit he c¢cr i me of frdhasor i ng t
the deed cannot eEceped since it is in disagreement a subsidiay nature and it cannot be maintained if there
with thespecificnature of the incrimination of the deedare other special incriminations of the favor{sgch as
of favoring the perpetratofhus the specialtyoctrine  the false testimony or the facilitation of escape
indicates thati T h araceriof generabnd, therefore
subsidiay norm of the crime of favoring the perpetrator
entails that, if the assistance given takes the form of a  Conclusion
false testimony only this latter crime shall be

maintained Although the crime ofalse testimony is one of

In the same mannein the judicialpractic it is the incriminations whdh havecontinuity in the field of

indicated thatfit h e c favioring theapérpetrator our criminal legidation, the matters related to such

has asubsidiay nature and it cannot be maintained if crime are far fr_om peing c_larifieaDn t_he contrary, in
there are other speciaicriminations of the favoring our opinion, this crime gained new interpretation and

(such as the false testimony or the facilitation ofPPlication difficulties especially by reference to the
escapg It is noted that, in thease, there is a special Eurppeap standardegardlng Fhe W|tr_1e_ss proteptlon,
incrimination(Art. 2600f the CriminalCodei the false Wh"?h withess 1s also recognized tppwl_ege against
testimony, so that the crime of favoring the perpetrato§elf-|ncr|m|nat|on Under these condltllonﬂ;_ls obvious .
and the crime of false testimony cannot be maintaindfat the refusal to make a statement in witness capacity,

concomitantly, but only the crime of false testimony®SPecially in case the judicialoly hears in this
can be mimtainedé 18 capacity the very person against whom a criminal

It was correctly considered that the relationshi[?m“pl_air!t is submitted, for instance, should not have
between the two crime@amely the favoring of the 2Ny criminal valences.
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SPECIAL FEATURES OF THE CRIMINAL OFFENCES LAID DOWN IN THE
COMPANY LAW NO.31/1990

Mihai Adrian HOTCA *

Abstract

The Law N0.31/1990 is a namiminal law with criminal provisions, as it is mainly aimed at regulating the operation
of compares, but it also includes incrimination rules. Thus, Art.-279, Art. 280 and Art. 288incriminate several acts
through which the legal rules on companies are violated.

The incrimination rules included in the Law N0.31/1990 are special incriminati@s Kdlerogatory), as compared
to the ones existing in the Criminal Code [Art.297 (abuse of office), Art.295 (embezzlement) etc.], because they are applied
with priority, except when the penalty provided for in the Criminal Code is more severe (see Artt28ilav N0.31/1990).

The incrimination rules existing in the Law No. 31/1990 apply exclusively to the companies regulated by this law,
and not to other types of companies, with or without legal personality.

Keywords: companies; incrimination rules; necriminal law with criminal provisions; Criminal Code; active subject;
passive subject; legaubjectmatter

1 joint stock compary
1 limited partnership with a share capital;

1. General 1 limited liability company.

The most important legislative act, regulating the Art.3 para (1) of the Law N0.31/1990 enshrines
formation the organisation and the dissolution ofthe principle (rule) of limitation of the legal liability of
companies is theaw No. 31/1998 the members. Theile in the field of companies is that

This law is a technical and legal support intendethe social obligations (belonging to one of the
for the entrepreneurs who want to start businesses lmaimpanies regulated by the Law No. 31/1980¢
do now own enough resources to put in practice thesecured by the assets of the company
ideas, and for those who want to carryt eaonomic By way of exception to this principle, the partners
activities in cooperation with other persy although in a partnership and thgeneal partners in a limited
they own the necessary capital or resources. Ifithie partnership or in a limited partnership with a share
category concerns persons who do not own enoughpitalare jointly and severally liable for the social
resources, the second category concerns persons vdidigations. In these derogatory situations, the
want to share the economic risks with others or whoreditors of the company shall pursue first the company
want to limit them. and, only if thecompany does not pay them within not

The companiegprovided for in the Law No. more than 15 days of the date of the formal notice, they
31/1990 arelegal lucrative vehicles, configured in will be able to pursue the partners, who are jointly and
forms of organisation aimed at satisfying both the severally liable [Art. 3 parg2)].
private economic interests and the general ones, The shareholders, the limited partners and the
made available to business man and to the personsmembersof the limited liability company are liable
who wish to invest and tomake profit. only up to the amount of the subscribed share capital

According to Art.1 para (1) of the Law [Art. 3 para (3)]. We note that in the businéisd the
N0.31/1990, in order to perform lucrative activities, theverwhelming majority of companies are limited
natural persons and the legal entities naggociate liability companies. The companies limited by shares
togetherandset upcompanies withegal personality, hold the nexplace, but at a great distance, while other
in compliance with the provisions this law. forms of companies are almost non existent.

And Art.1 para(2) of the same law provides that It is necessary to note here that the persons who
the companies specified in paré) established in committed acts provided for in the Law N0.85/2014 or
Romania ar&komanian legal entities in the tax legislation shall be liable for the debts of the

According to Art.2 of the Law N0.31/1990, the company regardless of the legal form of the latter, if the
companies shall be set up in one of the following form&ompany is insolvent or in a state of insolvency.

1 generalpartnership; According to the provisions of Art.4 of the Law
{ limited partnership; No. 31/1990, the company with legal personality shall
have at least 2 members, unless otherwise prd\iate

" Professor, PhD, Faculty of La@\icolae Titulesco University, Buchares(e-mail: mihaihotca@gmail.coin

'For commentaries on the Law No. 31/1990, see St . D. Ctrpenaru,
articles, 5th edition, C.H. Beck Publishing House, Bucharest, 2014; S. Bodu, The Compacgrhevented and annotated, Rosetti Publishing
House, Bucharest, 2017. Please note that this material has been published in a similar form, in the Romanian language\Nm RR0O19.
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by the law. The law provides for otherwisefor
example, in the case of the limited liability company,
that may be formed by one member.

The violation of legal rules regulating the

formation, the organisation, the change or the cessation
of the activty of companies can take different forms
and cangive rise tocriminal, civil, disciplinary, tax
liability, as the case may be, etc.

Given the reality that the companies have a
special importance in the business field, the Romanian
legislator incriminatesertain violations of the rules
laid down in the Law N0.31/1980

2. Special and common features of the

criminal offences laid down in the Law No.
31/1990

2.1. Special features of the criminal offences

laid down in the Law N0.31/1990

From the standpointf@ategories of criminal

laws, the Law N0.31/1990 isrn-criminal law
with criminal provisions, as it is mainly aimed at
regulating the operation of companies. Thus, Art.
271-280, Art. 280 and Art. 288incriminate more
acts through which the legal rglen companies
are violated.

According to the criterion of the scope, the
incrimination rules included in the Law
N0.31/1990 arspecial (derogatory)

incrimination rules, as compared to the ones
included in the Criminal Code [Art. 297 (abuse of
office), Art. 295 (embezzlement) etc.]. These
incrimination rules are special becauggenever
the same act meets both the incrimination
requirements laid down in one of the criminal
provisions of the Law N0.31/1990, and the ones
laid down in the Criminal Code or ther laws,

the incrimination rules from the Law N0.31/1990
are applied with priority, except when the penalty
provided for in the Criminal Code is more severe
(Art.281 of the Law N0.31/1998)

The incrimination rules existing in the Law
N0.31/1990 applgxclusively to the companies
regulated by this lawand not to other types of
companies, with or without legal personality
(unincorporated voluntary associations, joint
ventures, cooperatives, agricultural companies
Also, the application of these incringition rules
may not be extended to other collective entities

V.

with legal personality, although there are

similarities between them. Thus, the incrimination

rules laid down in the Law N0.31/1990 are not
applicable to autonomous public service
undertakings oto associationsA fortiori, the
incrimination rules included in the Law
N0.31/1990 do not apply to the natural persons
authorised to carry out economic activities, and
norto the individual or family enterprises set up
according to the Government Emerggn
Ordinance No0.44/2008.

According to Art.281 of the Law N0.31/1990,
although the incrimination rules lagbwn in the
Law N0.31/1990 are specidhey are also
subsidiary. But the subsidiarity is limited to the
cases in which other legislative acts previdr
more severe penalties for the same acts, which
means that the rule of subsidiarity is correlated
with and supplemented by tipenciple of

specialty, feature applicable in the case of special

rules. If the rule of specialty applied in all cases
regardless of the serious nature of the criminal
offence- then it could be said that the rules of the

Law No0.31/1990 are general rules, and not special

ones. Therefore, these arenditional

derogatory rules.

Another specific feature of the criminal offences
regulated by the Law No. 31/1990 is that the
legislator use¢he technique of reference rules
in respect of most of them. This specific feature
the legislative technique of reference rulegas
criticised in the academic literatutfeatclaimed
that this is not typical for the criminal legislator
and that the rules in question |gmtedictability
and clarity, thus breaching the principle of
legality. Moreover by successive amendments,
the hypothesis ahanycriminal rules was so
deformed that itanno longerbe used to
incriminate®.

Indeed, the addressee of the incrimination rules
has to make many correlations both between the
incrimination rules and between them and other rules
of the Law No0.31/1990, as there many (multiple)

references from one rule to another

the

N0.31/1990, the legislator should reconsider the need
). of criminal liability, as long as there are other legal
instruments than can achieve the aim contemplated by

From a differat standpoint, in respect of some of

incrimination rules included in the Law

the legislabr. For examplegle lege ferendahe failure

2 For a review of the criminal offences relating to companies, see: Fulithici, The criminal protection of company's assétsiversul
Juridic Publishing House, Bucharest, 2007. See also the bibliography indicated by this author, includingtReBat&aCriminal offences

laid down in special lawsHamangiu Publishtp Hou s e,

Bucharest,

2011, M. A. Hot c a, M.

Gorune

Criminal offences laid down in special law edition, C.H.Beck Publishing House, Bucharest, 2017; S.Bodu, The Company Law, commented
and annotated, Rosetti, Buchstre2017; N.Carlescu, Criminal business law. Criminal offences laid down in the Criminal Code and the
Company Law No. 31/1990, Bucharest, C.H. Beck Publishing House, 2018.

3 Art.281 of the Law N0.31/1990 provides that the sanctioning of criminal offéaicegown in the Law No. 31/1990 is subject to the rule

of subsidiarity according to which if, under the Criminal Code or certain special laws, these acts form thenstitgjeof more severe criminal
offences, they shall be punishable under the comditéamd by the penalties provided for there.

4See S. Bodu, op.cit, p.1343.

5 See A.M. Truichiciop. cit, p. 61.
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to call the general meeting by the auditor (Art.276)
could be excluded from the scope of criminal law.

In conclusion, after reviewing the incriminationl|V.
rules provided for in the Law N0.31/1990, one can note
tha the texts describing the criminal acts are not
properly drafted, whereas they favour the possible non
unitary application of the law and the emergence of
controversies therefore a rassessment of the
criminal rules included in the Law N0.31/1990 is
required. However, this operation must be carried out
in a systematic and global manner, namely both M.
respect of the correlation between the special
incriminatory provisions, and in respect of the
correlation of the incrimination rules with the rules to
which the first ones make reference to. Also, in the
framework of the reassessment of the incrimination
rules, we think that the legislator should review each
such rule by reference to the principle of
proportionality of the criminal protection.

2.2. Commonfeatures of the criminal offences
laid down in the Law N0.31/1990

I.  The generic legal subjecimatter of the criminal
offences provided for in the Law N0.31/1990 is
represented by the social relationships arisen in VI.
connection with the fonation the organiséon,
the change and the cessation of the activity of
limited liability companiesjoint stock
companieslimited partnerships, limited
partnerships with a share capital and partnerships.
In other wordsthe Romanian legislator
protects the legal institution of companies
institution that is fundamental for any rule of law
based on a market economy. The protection of
companies is provided both for their benefit and

immediate effects consisting of states of danger
for the protected social values
As regards the forms oféhcriminal offence
(possible only in the case of intentional criminal
offences) py referenceo the performance of the
criminal activity, we note thahe attempt or the
preparatory acts are not incriminated in the
case of any of the criminal offences mined,
whereas the legislator deemed them irrelevant
from a criminal standpoint.
Another feature resulting from the analysis of the
incrimination rules provided for in the Law
N0.31/1990 is thaall these criminal offences
are committed with intent. Although it is not
necessary, but in order to emphasize the
specificity of the subjective side, the legislator
uses often, relatively redundantly (mainly in order
to warn the addressees of the rules), the wording
0in bad faitld (which means here intent in any of
its forms) or other terms that show that the guilt
of the perpetrator must take the form of intent,
and in some cases even the form of direct intent
(for example, when it uses the wordiimgorder
to).
Another specific feature of the criminal offences
regulated by the Law N0.31/1990 is thhe
criminal offences concerning companies have
directly or indirectly, aqualified active subject
because the persons covered by the incrimination
rules must be founders, directors, managers,
shareholders, internatditors etc. The criminal
offence provided for in Art. 28Qknowingly
using the documents ofstruck offcompany for
the purpose of creating legal consequences).
The criminal offences provided for in the Law

for taking care othe fabric of social relations
generated by the existence of these callect

No0.31/1990maybe committed, as author or-eathor,

by: the foundét; the director, the general manager, the
entities equipped with legal personality. Ona  manager, the member of the Supervisory Board or of
different note, the criminal protection of the Management Board or by the legal representative of
companies covers various virtues or social valueshe company No special conditions are required for
essential for a democratic and social state, nametiie instigator or the accomplictherefore any persons
the honestyof the management bodidghe truth ~ meeting the general conditions of criminal liability can
of the congént of the documents issued by these be held criminally liable for this criminal offence.
entities,the observance of the fundamental According to Art.6 para (1) of the Law
rights of third parties, shareholders, employees, No0.31/1990,the founders are the signatories of the
etc’. memorandum of association ancketpersons with a

Il.  As regards thenaterial subject-matter, the decisive role in the formation of the company.

latter usually is absent in the case of criminal The persons who have (haat) important role in

offences regulated by theaw N0.31/1990. the formation of a compangre those persons who,

From the standpoint of the consequences on the although are not the signatories of the memorandum of

social values, most of the criminal offences association (of courseéhe signatory fanders usually

provided for in the Law No 31/199€ave play an important role), had an essential contribution to

8 Ibidem.

™. A. Hot ca, M. Gorunescu, N .Crintinal aftences prisiidedBoo ib spécial devgiop. citfRp. 34&e a mb n u ,

8 The status of founder is required, alongside the other statutes (director, manager, etc.) only in the case of thefenceimairovided
for in Art.271-272 and Art. 277 para (3)].

According to Art. 278 of the .27a2v7 dNall al® Appli t6 edliquiniator to the eptendte hish they s
refer to obligations pertaining to his specific dutieé/e note that the criminal offence provided for in Art.279 of the Law N0.31/1990 may
be committed, as author or-eathor, onlyby a shareholder or a bondholdénd according to Art.280of the same law, the incrimination rule
implicitly concerns the shareholder and the menaberlimited liability company.

of
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the formation of the company in relation to which the  memorandum of association and with the

act is committed. It concerns ttlem-called de facto resolutions of the general meeting;

founderd®, whointer alia had the idea of the businessd) reports at least once a month to the general meeting

forming the objects, who attracted the investors etc. In  of shareholders on the supervision carried out.

any case, the status pérson playing an important In exceptimal cases, when the interest of the

role in the formation of a company must follow from company requires it, the Supervisory Board may call

the acts legally pepared by the entitled personsFor  the general meeting of shareholders.

example, from the memorandum of association. Under Art.31 of the Law No0.31/1990, the
Indeed, the founders of the companieay be founders and the first members of the Board of

signatories or norsignatories of the memorandum ofDirectors, of the ManagementBoard and of tfe

association The latter may benefit from certain Supervisory Board respectively, are jointly liable from

advantages (public or neuublic), according to the the time of formation of the company to the company

agreements between the founders, granted and the third parties for:

consideration of their status of persons who plaged 9§ the full subscription of the share capital and the

decisive rolein the formation of the company. The making of the payments established by the law or the

category ofde facto founderdoes not have to include memorandum ofssociation;

all persons who had a cenaole, butless importanin 1 the existence of contributions in kind;

the formation of the company. The persons who were § the veracity of the publications made in order to

involved in the formation of the company, but withoutsetup the company;

playinga decisive role may not be integrated in the ¢ the validity of the operations completed on behalf

category of founders. For example, there are deemgglthe company before the formation and assumed by
such persons tse who, regardless of the title (for freeine |atter.

or for consideration) have contributed in a #on Art.18 para (1) of the Law No0.31/1990 provides
essential manner to the formation of a companyat, if the joint stock company is formed by public
(lawyers, consultants, et¢) subscription, the founders shall prepare a prospectus

In the case ofwo-tier companies, two specific that shall include the data laid down in Art.8, except for
structures are regulatetiie ManagementBoard and  those concerning the directors and the managers, the
the Supervisory Board According to Art. 1580f the  members b the ManagementBoard and of the
Law No. 31/1990, the members of tManagement sypervisory Board respectively, and the internal
Boardare the persons who direct the activity of the joingdgitors or, where appropriate, the financial auditor,
stock company and fulfil the acts necessary and usefyfhq that shall specify the date of closure of the
for achieving the objestof the company, except for subscription.
those reserved by the law to the Supervisory Board and Also, Art.108 of the Law No0.31/1990 provides
to the General Meeting of Shareholders. Th&nat theshareholders who offer for sale their shares
ManagemeriBoardperform its duties under the control through public offer shall proceed according to the laws
of the Supervisory Board. _ on the capital market.

The Supervisory Board appoints the members of  The director status is acquired according to the
theManagmentBoardand also assigns to one of themproyisions of the Law N0.31/1990, and the latter has
the title of Chairmanof the ManagemenBoard[Art.  ¢ertain obligations providedor by the law or the
153 para (1)]. memorandums of association. The obligations and the

According to Art. 158 the members of the yights of the director have a different configuration
Supervisory Board are appointed by the generglepending on the legal form of the company (joint stock
meeting of shgreholders, except for the first merr_)b(_ar,gompany, limited liability company etc.) and its type of
who are appointed by the memorandum of associatiogrganisation (ne-ier or twotier system). Art.71 of the
According to Art.158of the Law No. 31/1990, the | aw No.31/1990 provides that the directors holding the
members of the Supervisory Board may nofignt to represent the company may only transfer it if
simultaneously be members of tanagemerBoard  they were expressly authorised in this respect.

Also, they may nobe members of the Supervisory The academic literature considers that the de facto
Board and mployees of the company at the same timgjirectors may be active subjects of this criminal
~ The Supervisory Board has the following mairpffence? As far as we are concernaug consider that
duties: _ _the person who is not mentioned as director in the deeds
a) exercises continuous control over the leadership gf the company, even if hde factobehaves as a
the company by thilanagemenBoard director, may not be author or-emithor of thecriminal
b) appoints and revokes the members of thgffences laid down in the Law No0.31/1990. Such
ManagemenBoard person may be held criminally liable as instigator or

c) verifies that the operations of managing theaccomplice, where appropriate, if the other legal
company comply with the law, with the requirements are met.

10'See S. Bodu, op. cit., p. 53.
1 For more explanations, see S. Bodugciip.p.54.
2See N. Carlescu, op. cit., p. 389.
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Themanageris the person to whom the Board ofcriminal liability may be accomplices and instigators.
Directors delegates the nagement of the company. In other words, the secondary participants roagne
According to Art.143 of the Law No0.31/1990, thefromthe ones nominated or ngrominated by the law.

Board of Directors may delegate the management of thél.
company to one or more managers, appointing one of
them as general manager. The managers may be
appointed from the directors or tside the Board of
Directors. If the memorandum of association or the
resolution of the general meeting of shareholders
provides for in this respect, the Chairman of the Board
of Directors of the company may be appointed General
Manager. The delegation dfie management of the
company is mandatory in the case of joint stock
companies whose annual financial statements are

subject to a legal obligation of financial auditing.
The (general or ordinary) manager of joat
stock companyis only the person to vaim powers to

manage the company were delegated. Any other
person, regardless of the technical name of the position
is excluded from the

applicationof the legal rules concerning the managers

held within the company,

of the joint stock company.

Now, examinng as a whole the provisions of the
it follows that the executive
managers are included in the category of managers. If,
besides the legal requirements, other duties than the
specific ones are established for other persons, named
executivemanagersthese persons may not be legally

Law No0.31/1990,

included in the category of managers.

The legal representativeof a company is a
person, other than the director, the manager or the
general manager, who is authorised, according to the
law, to perform certain agities in the name of and on VIII.
behalf of the company. For example, the person
designated as legal representative, in the framework of
proceedings for holding liable the legal entities,

according to the provisions of Art.491 paréB)
Criminal Procedure Cod&

We note that thdegal representative of the
company may be a qualified author or -@uthor only

in the case of criminal offences provided for in Art.271

274 of the Law No0.31/1990.

The internal auditors are among the persons

who may be authors or euthors of the criminal
offences laid down in Art.276 and Art.277 pgiB and
(2) of the Law N0.31/1990. Alsdhe expertsmay be

The passive subjects (the injured parties) are

not expressly qualified which, at the first sight,
means that the sphere of injured parties coincides
with the sphere of legal subjects. However, this is
indirecty limited to the category of legal entities
covered by the law (of the companies in question)
and to certain persons who may be harmed by the
acts forming offences, to the sharehold#rs,
membersand the creditors of the companies in
guestion respectile (the bondholders may also

be included here). In other wordege companies
harmed by the acts committedmay mainly be
injured parties and, alternatively, if they prove a
harm, the creditors of the company, the members
or the shareholders may be passubjects. Of
course, the injured parties may be civil parties in
the criminal proceedings. The application of
incrimination rules of the Law N0.31/1990 is
limited to the natural persons or legal entities who
commit the acts described in relation to the
companies regulated by this lawConsequently,

no other collective entities are concerned,
regardless of whether they have legal personality
or not. For example, these incrimination rules do
not apply to the persons activating within
organisations similar tthe companies regulated

by the Law N0.31/1990, such as the cooperatives,
the agricultural companies, the unincorporated
voluntary associations ett.

According to Art. 6 para. (2) of the Law No.
31/1990:0The persons who, according to the law,
are incapacitated or have been sentenced for
criminal offences against the assets by breach of
trust, corruption offences, embezzlement,
offences of forgey of documents, tax evasion,
criminal offences laid down in the Law
N0.656/2002 on preventing and sanctioning
money laundering, anoh establishing measures
for preventing and fighting the financing of acts
of terrorism, republished, dor the criminal
offences provided for by this law(our emphasis
added) cannot assume the position of fouriers

According to Art. 730f t he sTHEhee

authors or ceauthors in the case of the criminal offencepersons who, according to Art.6 para (2), may not be

laid down in Art.277 pargl) and (2) of the same law. founders may also not be directors,

managers,

In the case foco-authorip, all perpetrators must members of the $Pervisory Board and of the
hold the special capacity provided for by the law, butlanagement Board, internal auditors or financial

all persons who meet the legal requirements for

BAccording to Art. 491

by its legal representative.

(2) If criminal action has started agaditise legal entit{s legal representative for the same offense or related offenses, said representative

shall appoint a proxy to stand in for them.

Criminal

procedure code: 0 fegentedn g

(1)

(3) In the case stipulated at par. (2), if the legal entity has not appointed a proxy, such persoagpalhtexl, as the case may be, by the
prosecutor who performs or supervises the criminal investigation, by the Preliminary Chamber Judge or by the couftpselteednks

of insolvency practitioners who are certified under the law. Insolvency tiwaetis thus appointed shall operate, accordingly, under the

stipulations of Art. 273 par. (1), (2), (4) and (5).

14 For this point of view and for references to the academic literature, see S. Bodu, op.cit., p.1344.
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auditors, and if they were elected, they shall b&l0.31/1990 and those from the Criminal Code or from
revokea. other laws, the incrimination rules of the Law
As a matter of principle, therohibition (the No0.31/1990 are applied with priority, except whbp
forfeiture) of the right to be a founder and of thepenalty included in the Criminal Code is more severe
exercise of other riggs (to be director, manager, (Art.281 of the Law N0.31/1990).
member of the Supervisory Board and of the The incrimination rules of the Law N0.31/1990
ManagementBoard internal auditor or financial apply exclusively to the companies regulated by this
auditor) lasts until thele jurerehabilitation occurs or law, and not to other types of companies, with or
the judgment granting the judicial rehabilitationwithout legal pesonality (unincorporated voluntary
becomes final. | saith principle whereas there might associations, joint ventures, cooperatives, agricultural
be other cases in which the interdictions, the companies), and all the more they may not be applied
incapacities or the forfeitures deriving from ato the businesses carried out by natural persons.
conviction judgment cease. For example, if the rule  The incrimination rules provided for in the Law
laying down the forfeiture is repealed or if a lawN0.31/1990 ee special and also subsidiary. However,
decriminalising the act in redtion to which the thisis limited to the cases in which other regulatory acts
convictiongiving rise tothe forfeiture of certain rights lay down offences more serious for the same acts,
was ordereentries into force. which means that the rule of subsidiarity is correlated
with and supplemented by the principle of spkgja
feature applicable in the case of special rules. If the rule
3. Conclusions of subsidiarity applied in all hypothesisegardless of
Eﬂe severity of the penaltithen it could have been said
The Law No.31/1990 represents the legal ang, o he ryles of the Law N0.31/1990 are general rules,
technical support intended for the business man angly ot special @s. It can be considered that they are
oth_er_mvestors through which thegn put into practice . qitional derogatory rules.
their |de:_;1s_. . Another specific feature of the criminal offences
. Asitis the mostmportantlav_v on compames,_th_e regulated by the Law N0.31/1990 is that the legislator
legislator has also wanted to insert certain criminglgeg the technique of reference rules in respect of most
incrimination rulesin it, aimed at protecting the ot hem This legislativeechnique of reference rules is
companies. questionable.

N According o the crit_erion of the scope, the In conclusion, we note that the texts describing
incriminaton rules included in the Law No0.31/1990 a'%he criminal acts favour the possible namitary

special (derogatory) incrimination rules, as compareg lication of the
to those existing in the Criminal Code [Art. 297 (abus PP
in office), Art. 295 (embezzlement) etc.]. Thesg oq jriuded in the Law No.31/1990 is required,
incrimination rules are special, becawseeneverthe

both the incriminati : including by reference to the principle of
same act meets both the Incrimination requ'reme\?ﬁoportionality of the criminal protection.
laid down in one of the criminal provisions of the La

law and the appearance of
ontroversies, therefea reassessment of the criminal
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PARTIC ULARITIES OF CIVIL ACTION IN THE CASE OF FRAUD BY BANK
CREDIT CONTRACTS

Andrei-Viorel IUGAN *

Abstract

The crime of fraud is one of the most important threats facing the contemporary Romanian society. One of the most
common ways of fraud is fraud througtedit agreements. Of course, as in any criminal proceedings, in this case the question
arises as to the way of repairing the damage caused by the offense. The particularity of solving the civil action @ishis cas
the fact that, according to Romaniarnmlathe credit contract is an executory title, so the bank would have no reason to wait
for the criminal trial because it can immediately proceed to the forced execution of the person who obtained the credit in
fraudulently.

However, there is also the vighat the criminal court will have to cancel the credit agreement, which has been hit
by absolute nullity at the end of the criminal trial, and to oblige the defendant to pay damages. Throughout this silidy, we w
try to analyze the consequences of bothtems and try to identify the legal and sound solution.

Keywords: fraud, civil action, credit contract, executory title, penalty.

1. Introductory considerations.

2. Fraud by credit bank contracts.
It is possible that the commission of an offense

. . - . The crime of fraud is one of thmost important
will produce, in addition to the sociallgangerous P

terial and d ¢ hreats facing the contemporary Romanian society. A
consequences, material and moral damages 10 W&icar feature of this form of criminal behavior is
detriment of a natural or legal person, in which case t

. e . faud by credit bank contracts
offense is also the source of (.:'V'l proceedings. . The economic crisis that the Romanian society
The legal means by which the person materlaIIMaS

v d d K i fop t traveled since 2009 proved a particularly cruel
or morally damaged Seeks compensation Toe Wedity: a large part of the loans granted by the banking
damage caused in a criminal trial is the civil action.

As a iudicial acti ivil action i tiall units were fraudulently granted and the accompanying
_Asajudicial action, civil action IS essentially anguarantees had no real effective coverage . The desire
institution of civil law, becoming an institution of

o . o . . for enrichment of bank employees (who were rewarded
criminal procedural law insofar as it is exercised in ?)y the amount of the credits granted,hsiat counting
cr|m|TaItE_roceed|n@A ticle 19 (1) C tates th tthat they later did not have any chance of recovering the
N n this reSpet rucle ( ). -pr.pen. states thal, ., \nis of money granted), the lending policy (the
th? civil action brought in the_ cr_lml_n_al proceeding ha ranting of loans was not decided by an independent
as Its Ot.)JeCt the tortuous civil hability of the person tructure in the bank's structure that has no contact with
respon;llblet#n%er glwlhl_a\r/]v_fotrhtheb(jar?a??m.ca.us?d tlxe client, but alsoypthe officials of the agencies and
committing the deed which IS the object ot thenmal -, . ches to be rewarded for the respective credits), the

action o . . L formal verification of the sources of income for those
Civil action arising from the commission of a

f A o th il E 1 btai fraud. Practice has shown that there have been
oflense must go to the civil court 1o obtan,, or5us  criminal  networks specializing in

compensation for thg damage _sgffered. 'T‘_ mos;}audulently obtaining credits, networks formed of
legislation, the two actionsboth criminal and civil managers of @mmercial companies (who issued
have as a common source that th? same offensg .Canepr‘?ployee certificates although their companies did not
e>§erC|sed concurrently In the sam;nmmal_ process, in cf'jlrry out any concrete economic activity, the only
th!s sense, the romanian specialists in the field urpose of the existence of these companies being
glmma! proge(_duriall Iawd weri prgnounlfed. TS] trictly deception banking units), bank officials,
ortnanla_n C”{%'g; procedure has been known Bersons with thability to falsify identity documents or
system since : other documents, etc. Against the backdrop of the
desperate financial situation of many people, these

! lon Neagu, Drept Procesual Penal.BartGenerala, Bucuresti,Ed. Global Lex, 2007, p.73
2 G. TheodoruTratat de Drept Procesual Pen&,u c ur e Ht i , Ed. Halthhangi u, 2008, p. 113
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groups have found numerous clients who have agreeckedit agreements as a result of the restoration of the
to contract bank loans in their own name, with most gfrevious situation, and these have been hit by absolute
the loans coming back to the members of the criminahullity as a result othe unlawful cause. Under the
group. conditions of the abolition of credit agreements, the
Although the period we refer to seems far awaypossibility for the bank to make claims in the criminal
judicial practice proves that there are many casgsoceeding opens through the exercise of civil action.
currently pending court trials dealing with such bankn other words, the bank will not have two enforceable
frauds. Although such crimes are not as common é&tles, because when the court order by which the
present, they are a constant reality. defendant was ordered to pay the sums due defines
definitively, the credit agreement is abolished and
therefore can not constitute a basis for enforced

3. Solving the civil action. execution the one found guilty.

In this article, we aim to deal with the issue of
solving civil action in the case of a fraud committed . .
through credit agreements. Is such a civil action 4. Possible solutions
exercised by the banking unit imiminal proceedings In our opinion the first opinion is the correct one.
admissible? And if so, under what conditions? Thén this sense, it is also the majority practice. For
solutions were contradictory in the cdawv. example, in a recent ruling, the Bucharest Court of

In a first opinion, it was considered that theAppeal stated that "the Court, in line with the view of
exercise of civil action in this case is inadmissible. Ththe court of first instance, notes that thérokrelating
credit agreement between the bamilit and the person to the credit agreement concluded with the defendant B
who took the credit is an enforceable title according tm the amount of RON 30 485.90 are inadmissible since
0.U.G. no. 99/2006. Thus, according to art. 120 ahe contract in question is an enforceable title, so that
0.U.G. no. 99/2006, credit agreements, including re#he admission of a civil action under this contract would
or personal guarantee contracts, concluded by a creldiad to two titled or t h e $¢laanethercchsa,i m. &
institution shallbe enforceable titles. another panel of judges from the same court stated that

The civil party already has an enforceable title|in such situations, there is no question of an unlawful
represented by the credit agreement, so that tleause of the contracts concluded, but of a vitiation of
admission of the civil action would lead to two titles forconsent (inferiority), which only attracts thelative
the same claim. In other words, the civil party alreadgullity of credit agreements . At the same time, as long
has an enforceablitle in respect of that amount, the as the civil party already had an enforceable title against
enforceable title which is precisely the contract othe defendants, it is questionable to what extent he
credit concluded. As a result, the enforcement oftheseoul d ¢l aim the samé cl aims i
titles would be of greater interest to the civil party, even Besides, we can not helptice that the second
through a forced execution conducted with thdifiai  opinion would only cause many practical difficulties.

The situation is similar to the one in which theFor example, almost always bank units do not wait for
civil action is taken in the case of the offense of familyhe criminal process to be finalized but address the
abandonment, although for the maintenance pensibtailiff to execute the credit agreement. If the credit
there is an enforceable title represented by the cowgireement were the canceled as a result of restoring
order by which the parent was obligedpay it. In this the previous situation, virtually all execution acts under
respect, it has been stated in the dasgethat "as the credit agreement would have to be effectively
regards the civil aspect of the present case, the coaliolished as a result of the principle of accessorium
found that there was a ground for inadmissibility of theequitur principalae. Such an interpretation would only
civil action, deriving from the fact that no longer ajeopardize the principle of legal certainty and would be
decision can benade to order the defendant to pay otapable of generating new litigation (for example, the
the amounts targeted in the criminal proceedings, a@ebtor's assets have been executed and leased to a third
long as the defendant has already been obliged, inparty in good faith). Even more obvious is the
civil proceeding, to pay exactly the same amounts araironeous nature of that view if the diteagreement
the same title. In other words, the civil party already havas associated with a mortgage contract on the assets
a writ of execution on the respective pension, aof a third party In this situation, cancellation of the
enforcement order which is precisely the final andredit agreement would lead to the termination of the
irrevocable civil sentence by which the defendant wamortgage contract as a result of the latter's accessory
obliged to pay a monthly maintem c e p % n s i oharacter. Practidgl as a result of this interpretation,

In another opinion it is considered that in suclthe bank would obviously be disadvantaged because it
cases, the court is obliged to order the cancellation wuld lack a real estate collateral that it consented to

8Jud. . BraHov, s. pen., sent. pen. nr. 2075/ 11. 1 @anALHBAY. J. Ti mi
lugan., Codul de Procedurt Peandl2018, @820t at, BucureHti, Ed. Univer st
‘C. Apel BucureHti, s. I pen., dec. nr . 1463/1.11.2018, wunpublish
5Cc. Apel B u @ pean.eded. rir. 308/23.02.2016l unpublished.

See also, T. BucureHti, sent. pen. nr. 221/13.02.2019, unpublish
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granting credit. In particular, the bank would haverovisions of Art. 1382 of the Civil Code, according to
diminished its chances of obtaining compensation farhich those responsible for a damaging act are held
the damage caused. jointly and severally liable for the damage and, in the
That is why we consider that in such cases thease of joint and several liability, the creditor is entitled
banking units are not in a position to demando require any persoto execute the full benefit of the
compensation for the damage in the criminabbligation which is the subject of the obligation.
proceedings, but will execute the credit contract. The defendant had in the criminal case in
However, two exceptions are to be recognizeduestion, complicity in the material acts imputed to
from this rule: the situation in which the bank carriesuspects AC, IM, RN and ZM. Therefore, in this
out the civil action against other participants in thaituation, the civil party auld claim payment of the
offense than the one with which it actually conclude@ntire debt from any of those charged with the civil

the credit agreement and the hypothesis in which thei abf | i t y. &
credit agreement was obtained under a difie name, Also, in the second case the civil action is
using fake identity documents. admissible. The credit contract is concluded by the

In the first case, obviously civil action is defendant under another name, it is obvious that the
admissible in respect of the damage created, the citihnk does ndtave a writ of execution against him and
party having no enforceable title against the defendaoan not carry out his forced execution. Under these
in respect of these amounts, if he is complicit ocircumstances, it is necessary to terminate the
instigaor of the acts by which the bank was deceivedconcluded credit agreement, which is being punished

In the same sense, in a solution of judicialvith absolute nullity for the unlawful cause and the
practice, it was shown that "regarding the rest of theubstantie settlement of the civil action.
claimed claims, in the context in which the defendant  If the court will effectively resolve the civil
had the procedural quality of accomplice and instigataction, the question arises as to how the amount of the
of the material acts by which the bank was injured, thdgamage will be determined, namely whether the
civil party does not have a enforceable title against thdefendant will be required (of course, in addition to the
defendant, but only against the suspects for whom tlaenount borrowd) to pay all the penalties and
case was closed in the course of the criminalommissions provided in the credit agreement or just to
prosecution as the act does not presdime degree of pay legal interest.
social danger of a crimeand on whose behalf the The problem arises from the art. 19 par. (1)
contracts in question were concluded. Under these.pr.pen. in which it is stated that the civil action in the
circumstances, amounts of money corresponding twiminal proceedings has as object theuous civil
credit agreements made by suspects AC, IM, RN atidbility of the persons responsible under civil law for
ZM with the civil party through the suppt and at the the damage caused by committing the deed which is the
request of the defendant may be the object of the ciabject of the criminal action. As regards tort liability
action in question. and not contractual liability, the question arises as to the

In a fair and thorough manner the court of firsextent to whichthe provisions of a contract for
instance analyzed the conditions of civil liability indetermining the amount of the damage can be taken into
question, 99899 C.civ. previously valid on the dateaccount. Moreover, the fact that the credit agreement in
when tke offense was committed, holding that theguestion is abolished must also be taken into account.
offending offense is the action of the defendant to issugould such a contract be the basis for calculating the
false certificates, which allowed AC, IM, RN and SMdamage?
to obtain credits, although not they had this right. In the casdaw, the views on how to calculate the
Indeed, the condition of the existence of damagédsis damage in the case of frauds in the conventions, in the
met, since the actions of the accused have causexknt that the parties have introduced a criminal case,
material damage, amounting to the amounts with whicdre controversial.
the civil party has been harmed by the mepayment For example, in a case involving a crime of fraud,
(or delayed repayment) of the loans. At the same timmnsisting in he fact that the defendants as promise
it was rightly pointed out that the dagecaused is the sellers deceived 8 (eight) persons by signing of the sale
consequence of the illicit deed committed by theurchase preontracts with the notary of apartments to
defendant, the act being committed by the guiltype built in Sibiu, for which the injured parties paid
defendant, having the possible consequences of Histween 5.0084.000 euros (penalties were se¢ath
actions on the civil party, consequences that, even if lsentract if the promissorgellers did not sell the
did not follow, he accepted. apartments), and later they found that those the

The Court observes that the first instance founépartments were either sold to others or were not
that there are fulfilled the conditions for the detentioffinalized and entered in the Land Book, the defendants
of the defendant's civil liability and legally forced therefusing under certain pretexts to repay swwhmoney
defendant to pay the amount requested by the ciwbllected in advance, the court, by settling the civil
party. The Court also takes into considematthe action, ordered the defendants not only to pay the sums

“C. Apel i SBlpenydee i11463/1.11.2018, unpublished.
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received but also to pay penalties according to the  Solving the civil action, the appellate court held

concluded contracfs. that it is not possible to order the defendant to pay
In another case, the defendant was convicted dbuble the advance received from the injured party,

deception, oting that he had requested from B.C.R. SAamely the sum of 44,000 euros, as ttum has its

a credit of 43.500,00 Euro, granted on February 27. Tlsaurce in the clauses of the bilateral galechase

credit was guaranteed with the apartment located promise. However, the defendant's liability is engaged

Vas!l ui , k MM, bl . 337, e in.the &iminat affense ©n a raopntractial bastsnin whi ¢ h

first-rank mortgage was signed in favor of the hankhis respect, the appellate court considered that there
authenticated by the conclusion no. 735 dated 28as no causal link bekeen the defendant's act of
February 2008 by the Bureau of Notary Publianisleading the injured party and the amount of the
Associates B.M. and CRD defendant stating that thdgamage consisting in the payment of an additional
flat is good for themselves and "is free of charges @mount equal to the advance paid by the injured party
prosecutions of any kind on it there is litigationresulting from the failure to execute the pi@ salei
perding, being the acquisition date and so far legallpurchasé?

and continuously" in its property despite the fact that In our opinion, in such cases, the defendant may
that apartment was a common good of the defendamt required to pay all the interest and penalties
and his wife with whom he was in the process oftipulated in the credit agreement, and not just to pay
divorce. The court, admitting the civil action hght the legal interest. As long as both parties to the contract
by the bank unit, ordered the defendant to pay thHeave agreed on the claims that the creditay mlaim
outstanding debit and penalties under the credih the event of the debtor's nperformance, there is no
agreement. reason that this clause will not produce its effects for

Conversely, in a case where the defendant walkse future until the payment effective flow.
convicted of fraud, it was noted that the defendant It is necessary that the contractual provisions
misled the injured person C.D. after 14tG@ber 2011 relating to the calculation of interembhd commissions
when the parties authenticated B.N.P. A.A.A. thelue by the defendant should continue to exist only for
addendum to the authenticated Sale / Purchaiee proper compensation of the civil party, who is
Agreement dated September 29, 2011 (ending tlemtitled both to recover the actual loss and the
authentication of October 14, 2011) invoking variousinrealized gain. If the defendant were not obliged to
unrealistic reasons not to end on January 25220 pay the interest and commissgset, it would be the
purchase contract for the studio for which arparadoxical situation in which debtors of bad faith, who
antecontract was previously concluded selling sale fabtained fraudulent credits through the use of falsified
the price of 26,000 euros, the goal pursued by defendatdcuments, owe the bank in case of default of the credit
BH being to get a better price from another buyer forompensation lower than a bona fide debtor who has
the same studio (32,000 euros) andisthcausing legally oltained a credit and can no longer pay for it
damage to the injured party C.D. by the fact that heéue to objective circumstances.
could not become the owner of the respective studio  One lastissue we want to address is the possibility
and can not oblige the defendant B.H. to conclude af the criminal court invested with the resolution of
authentic act of sale, provided that the respective studitvil action in these cases to censure the penalties and
was sold at auction undef@ced execution procedure interest set duin the credit agreement and to find that
and subsequently sold to another person. these are abusive clauses.

In the case, at the time of the conclusion of the In our opinion, not only can the court, but it is
sale / purchase agreement, the injured C.D. paid tleeen obliged (including ex officio) to consider whether
accused B.H. the amount of 22,000 euros by barike bank contract, which is the basis for establishing the
transfer from C.M.- Buyer's father pened at Banca amount of the damagm the criminal proceedings,
R.D. in the account of the defendant B.H. opened at tloentains abusive clauses or not.
same bank. The price difference of 4,000 euros was to  As regards the possibility for the court to raise of
be paid by the injured C.D. in 2 installments, nameljts own motion this issue, the Court of Justice of the
2,000 euros until September 30, 2012, and 2,000 eurBaropean Union in Murciano Quintero judgment C
by September 30, 2013The authentic purchase 240/98 decided that the protection affed to
purchase agreement for the studio would be completednsumers by Directive No. 93/13 on unfair terms in
on September 30, 2013, otherwise defendant BH haddonsumer contracts requires the national court to be
pay the injured party double the amount of the advanedble to examine of its own motion whether a contract
received or the injured party may apply to the civitlause inferred from the judgment is abusive.
court to obtain a@urt order to place a sapurchase Applying this rule in practice, a court heid a
contract for that studio. case that the clause in Article 6 (2) of each credit

agreement, which provides for penalties of 1% per day

8].C.C.J, s.pen., dec. pen. Nr. 2978/13.11.2014, according Www.Scj.ro

°C. Apel I aHi , s.pen., sent . pen. nr . 82/18.12.2014 ,deredth&e or di ng
pending settlement of the civil action following the death of the deferdl&hC.J, s.pen., dec. pen. nr. 197/29.05.2015, according www.scj.ro

10].C.C.J, s.pen., dec. pen. nr. 219/12.06.2015, according Www.scj.ro
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of delay, must be interpreted in the light of theclauses. The sanction of invalidity has a virtual
provisions of Law No 193/2000 , with amendments teharacter, but it certainly results from the way in which
the abusive clauses in contracts betwaaders and the legal provision is drafted, as well as from its
consumers, in force at the time of the conclusion of thmtionale and purpose.
agreement between the parties to the dispute. Under Considering that the law was adopted to transpose
Article 1 paragraph 3, traders are forbidden to stipulathe European Communitirective No.93 / 13 on
abusive clauses in cartels with consumers. unfair terms in consumer contracts and Romania has
Any contract provision that has nodbeen assumed the obligation to transpose and effectively
negotiated directly, which does not allow the consumepply Community legislation in inténdividual
to influence its nature and which creates a significamelations, only an interpretation that ensures the
imbalance between the rights and obligations of theffective effectiveness of ¢hprohibition of imposing
parties to the detriment of the consumer and violates toefair terms in contracts between traders and
principle of good, is regardeas an abusive clauseconsumers can ensure the attainment of the aim pursued
under Atrticle 4 of the same act, Faith. by the legislature, namely to discourage the laying
Thus, this provision protects the interests of theown of unfavorable clauses for consumers under the
consumer, in the sense of allowing the possibility ofeneral conditions impodeon them.
negotiating the contractual terms from equality, while From the wording of the contract, which in fact is
being an expression of the act(ralal) manifestation of an adhesion contract, the party having no active role in
the will of freedom. negotiating the clauses, it has not obviously been that
According to the court, the clause inserted irthe debtor has had an effective opportunity to influence
Article 6 (6) (2) of the General Conditions, which doeshe nature of the insed clauses, including those
not limit the amount of penalties in time or in amountrelating to and the amount of penalties in case of late
thus allowing the creditor to remain passive utité payment of invoices and the collection of a-fen
limitation period is fulfilled, does not entirely satisfy termination fee.
the requirements of a clause complying with legal On the effects of ineffectiveness, the Court held
provisions and the principle of good faith. That ighat in the judgment in Case&18/10 Banco Espafiol
because, on the one hand, the debtor could not hade Credito SA, the Court of Justice of the European
influenced its content, since that contien is a Union stated that the national courts had only the
standard contract, which contains 4esablished obligation to exclude the application of an unfair
clauses unilaterally. On the other hand, the provision rontractual clause so that it produces binding effects on
question produces a serious imbalance between ttie consumer, but without being able toraliecontent.
situations of the parties, to the detriment of the debtoFhat contract must, in principle, continue to exist
because it establishes a lateral liability by forcing without any change other than that resulting from the
the debtor to pay penalties in the event of default or lagbolition of unfair terms inasmuch as, in accordance
enforcement but not the creditor . with the rules of national law, such maintenance of the
Under these conditions, seeing also the provisions obéntract is legally possié .
letter i) of Annex no. 1 to Law no. 193/2000, which lists Under these circumstances, the court deduced
exemplary types of kasive clauses, including the from the amount of the damage claimed by the civil
obligation to pay disproportionately high amounts in cagearty the amount of penalties calculated according to
of nonfulfillment contractual obligations by the trader inthe contract!
comparison with the damage suffered by the trader, the
court instance considered that the obligation ofiti®or
to pay penalties in an unlimited amount, reaching a value 5. Conclusions
exceeding two or three times the value of the debit for .
example, in the case of RN the outstanding capital is A.S we ha_1ve seen, _the p_ract_lcal problems faceq by
13,273.68 lei and the delay penalties are 45,062.34 andfRHrs in dealing witkivil action in the case of credit
the case of ZM the reaining capital is 6,894.75 lei and raud were quite numerous. Under these_cwcumstances,
the penalties are 22,096.82 {és justified by the actual the case?aw s_oIL_mons were _also very varied.
loss suffered by the creditor, since in the period between = Jnitary jurisprudence is an indispensable element

the date of declaring the maturity of the loan up to whicly" Ncréasing citizens confidence in the justice system.
the penalties have been calculatedt ®rious monetary We hope thathe present study, through the solutions

instability) is an abusive clause that damages the intere%fg pos_e_d a_nd the catmv presented, will be a first step in
of the consumedebita. the unification of judicial practice and a useful tool for

Failure to observe the imperative, public ordefVery person involved in the execution of the act of justice,

provisions of Article 4 of Law no. 193/2000 brings theand why not for any person ingsted in the issues
total absolute nullity of the aforementioned abusiv@'€Sente.

HJud. Sect. 5 BulS16/2.651201B, unpsbksined.. pen.
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ACTUAL PROBLEMS OF REALIZATION OF THE RIGHT OF PERSONAL
PROTECTION OF THE ACCUSED IN THE CONTEXT OF THE REQUIREMENT
FOR A TERM FOR PRE-TRIAL INVESTIGATION ACCORDING TO THE
BULGARIAN CRIMINAL PROCEDURE CODE.

Lyuboslav LYUBENOV™*

Abstract

The present scientific publication represents an attefoptlarification the question, how affects the principle of
objective truth and the right of personal protection of the accused person to carry out-thalpneestigation in an explicity
regulated by law period of time? For this purpose, is madebmerdance of Art.234, par.7 of the Criminal Procedure Code
of the Republic of Bulgaria and the | egal consequences. B a
protection is in its broadest sense, a recognized and guaranteed oppofamgersonal, active participation in criminal
proceedings we have mainly dealt with the issue of excluding important evidence of justification only because they were
collected beyond the period of investigation and over the forms of limiting the pleastindly of the accused person in the
preliminary stage of trial through the investigation period itself. In the context of the problems described,laxcas¢he
European Court of Human rights has also been discussed. In the final part of theareporade theoretical conclusions on
the basis of which were formulated proposals for improvement of the Bulgarian Code of Criminal Procedure.

Keywords: right of personal protection, criminal procedure law, European court of Human right;laase

In par 2 of the same article is expressly
. prescribed the possibility of shortening the basic term
1. Introduction for investigation by the prosecutor by defining shorter
The ground for this paper is the latest thanhe twomonth period, and in paB- possibilityof
amendmentsnade2017in Art. 234 of the @minal  extending the term under pdrin the factual and legal
Procedure Code of Republic of Bulgar@ith these complexity of the case by up to four months, in cases
amendmentsthe legislator finally strengthened hiswhere it can be assumed that the extended term is also
understanding of conducting the grial investigation insufficient, the administrative heaaf the respective
in absolute term. Inmy opinion, this normative Prosecutor's office or a prosecutor authorized by him
innovation inadvertently contradicts the dimureof May extend the extended term at the request of
objective truth and the right to personal protectionsupervising prosecutor, and the period of any extension
which is linked to the requirement for the duration ofay not be longer than two months. In paragraph 4 of
the Study in several different directionpersona| Art. 234 of theCriminal Praedure Codgit is stated in
protection is exercised at allages of the process (Art. particular thafi The reasoned request for prolongation
122 par. 1 from the Constitution of Republic of Of the period shall be sent before expiration of the terms
Bulgaria; Article 15 of Criminal Procedure Code of under Par. 1 and 2Consequently, the timely
Republic of Bulgarij the accuseds a rule presemt completion of the prérial phase of the process is
andis involved in thepretrial investigation (Art.206 legally securedabove all with the introduction of a
of the Criminal Procedure Codiethe accused has the Preliminary pretrial investigation.
opportunity to make evidential requests atd lay The investigating authorities must, as a general
evidence in the cours# the investigation (Arg5, 107 rule, clarify the facts and circumstances of the criminal
and 230 of theCriminal Procedure Codiethe accused Proceedings within the prescribed time limit, and only
has the right toa sufficient time to prepare for his exceptionally, fol shorter or longer term but always in
defense (Art.6 (3) (b) ECHR). Theresent exposition @ clearly spedied time, unlike the court whichrt. 22,
describes this problem and offersolution. par. 1 of the Criminal Procedur€ode empowerthe
general obligation to consider and resolve the cases
within a reasonable time. This dual mode of
2. Content developmenhand completion of criminal proceedings

inevitably leads to a number of both theoretical and
According to the amendedit. 234, par. Jof the  practical problems.

Criminal Procedure Cod@The investigation shall be It is not clear from the law itself why the court at

performedand the case forwarded to the prosecutqhe stage of a judicial investigation should not be

within two months fom the date of its institution stimulated and accordingly limited its actions by a
deliberate time limit, and the ptaal authoritiesmust.

* Lecturer, PhxandidateFaculty of Law UniversityoRu s e A A n g e(e-mak: ilyubema @ uniruse.by
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Although in substance, the investigation activity idegislator is categorical that glfocedurei.e pretrial
identical and with the same procedural importance fgroceedings, is organized and structured in such a way
the entire criminal process concrete act of revealing as to ensure that the knowledgeable subjects can reach
the objectivetruth by getting to know the issuesthe objetive truth in full and not as far as possible
relevant to the proper resolution of the ca¥be within a certain procedural timeframe. This
described ambiguity is exacerbated when theunderstanding could be reached in another formally
possibilities for disclosure of the objective truth of thdogical way, namely, it is not possible to fulfill the tasks
court are compared with those of the investigatingeferred to in Art. 1 of the @ninal Procedure Code
police authories and the investigators who ex lege argithoutfi... establishing the facts and circumstances of
obliged in the prdrial phase of the trial to conduct athe criminal process as they have been in the objective
full, objective and comprehensive study within thetworealityd'. For example, disclosing the offense and
month period because the extension and the shortenitigclosure to theuilty is always a function of clearly
of the investigation period is not a mandatongpbut illustrating the criminal event anithe involvement of
only a discretionary option, and secondly anhe accused in it. The timely discovery of objective
opportunity addressed to the prosecuterlies beyond truth violates the very principle of objective truth
their own discretion and authorityargumentArt. 234,  (Article 13 of theCriminal Procedure Codlend leads
par. 23 Criminal Procedure Codén other words, there to conclusions, most of which are absolutely
isno answer to the questigvhy the same criminal case unacceptable:

at the pretrial stage is considered according to the First of all, it is clear from the obligation that the
legislator's preliminary assessment of a sufficient timebjective truth be strictly established within the -pre
for its solution, and in the courtaccording to the trial investigation period that it must be disclosed on a
court's decision for a reasonable time?! It can beprovisional basis to the extent that the term has not
summarizedhatthe pretrial investigationfipso iur@® expired, and not unconditionally, as stated in A8 of
should take place and the cat®uldbe handed over the Criminal Procedure Code with all necessary

to the prosecutor within two months of its formatian i measures for the purpose.

accordance with Art. 234, pdr.of Criminal Procedure Second, since the objective truth must be
Code asfide lege lata conducting the preliminary disclosed only within the period of investigation and
investgation within the terms of pa2-3 of the same not according to the need to examine all the
article, constitutes an optional deviation from thesircumstances relevant to thetoame of the case, it is
general text (Article 234, paragraph 1 of heminal  permissible and sufficient that it be sought in part rather
Procedure Codei.e. an exception to the general rulethan in full, exhaustively.

and not the basic rule itself. The latesnendments Third, as the objective truth is revealed
from 2017 in Criminal Procedure Code do not exclusively within the time limit and not according to
contradict this conclugn. Although, in Art. 234, paB  the factual nature and legal complexity of tase, it is

of the Code states that the investigation period may Ipermissible to derive it entirely according to the
extended, .e repeatedly and not once, it can not béiligence, the approach and the subjective possibilities
assumed that the extensions tiselaes can be carried of the investigative bodies to orientate quickly and
out indefinitdy, because, according to A203 par.2 correctly in time.

of the Criminal Procedure Codéi The investigative Fourth, the requirement for objective truth to be
body shall be obligated within the shortest possiblg@ d e | i whatrisebdoaght quickly into the process,
period to collect the necessary evidence required for tfieally stimulates the investigating authorities to ignore
discovery of tle objective truth, being guided by thethe details of their work, which increases the risk of
law, his/her inner conviction and the instructions of therocedural errors and significantly reduces the quality
prosecuton of their work.

Fromthe abovedit can be safely concluded that Fifth, the disclosure of obgive truth with the
the existence of an obligation to carry out thgudicious speed, but without the necessary quality,
preliminary investigation as soon as possiblexcludes the possibility of a proper settlement of the
neessarily implies an obligation to temporarily reveatase.
the objective truth in the piteial phase of the trial. This Sixth, according to the practicethe wrongful
is because the objective truitle jurais revealed only resolution of the case always comes at the expense of
through a lawful investigation, that is, in the order anditizens' rights antheir trust in the justice system, etc.
with the means stated the codei argument Article From the above, it can be inferred that the
106 of theCriminal Procedure Codelhe normative disclosure of objective truth within the explicitly
introduction of a deadline for revealing the objectivalefined time frame for pretrial investigation is a
truth is in disharmony with Art. 121, pa2 of the factual and formalegal disagreement with the lawful
Constitution of Republic of Bulgarjaaccording to and proper rsolution of the case. This disagreement
which: fiThe proceeihgs in the cases ensure theultimately reduces considerably the security of state
establishment of the trubh The constitutional interests and hence of personal interests, becadige ...

ly. 1 Qodzse, | OSCOL O dzj dz fitdsts N jOn) yldd Ist, § fulz. IPARCH® G101, dZAl@WOE" ©
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our criminal proceedings, the interests of the state a284, par. 7 of the Criminal Procedure Code treats the term
harmoniously combined with the interests ofe th of investigation. A careful analysis of the provision shows
persor? Therefore, the timely disclosure of objectivethat the expiration of the investigation period is a legal
truth adversely affects the full exercise of thdact, the manifestation of which exits the jeraptive
defendant's right of defense. Personal protectioenvionment for a prérial investigation. In other words,
conceived as a specific subjective right, means thbe expiration of the terms under pai3 df Art. 234 of
possibility of selfdefense of certain rightsnd Criminal Procedure Code entails the obligation to suspend
legitimate interests in the criminal processctive the investigation, the neflfilment of which leads to
participation aimed at highlighting those circumstancegrocedural sanctionthe praedural inadmissibility of the

of the subject of proof that exclude or mitigatefeaal collected material and the impossibility of being used by
liability of the accusede. disclosure of objectivieuth  and before the court in the issuing of the sentence. But in

about them from the acsad himself. From this point or d e r to be an i mperative,
of view, personal protection always helps to properlg val uati omMhmner m because fi.

solve the case. The introduction of a titimit for = motivate someone, he must know beforehand towards
disclosure of the objective truth in the firml phase what he wants to motivate; he must have assessed that
infringes the right to personal protectiosp that, thing in a certain positive sense, i.e. to have found it
through is exercise, the accused reveals the truth of thea | u & Ih thiglogidal sequence, the norm of Art. 234,
factual situations in which he is using the case. par. 7 of Criminal Procedureo@e should also state what
The necessity for the objective truth to bds the state of public law that is behind its imperative, i.e
revealed exclusively within the term for giéal whatis publicly worthwhile and what is not to occur or not
investigaion is imposed in Art. 234, par.of Criminal  to be subject to sanction. Obviously, the legislator has
Procelure Code with the following wording: fi... considered it to be publicly harmful to use eviken
Investigative actions taken outside the time limits undeyathered beyond the tirfienit for pre-trial investigation,
Paragraphs 13 shall not generate legal effect and thée, it is publicly valuable to close the criminal proceedings
evidence collected may not be used before court for tlggickly. This legislative decision can only be justified if
issuance of a sentendeConsequently, #h disclosure the exclusion of evidence formally collected outside the
of the objective truth by will and by the meansime-limit for pretrial investigation is in favor and not at
described in the code by both the state and the accugled expense of the rights and legitimate interests of the
outside the term a pidigation investigation is participants in the criminal proceedings and, in particular,
inadmissible in nature and the person subject to tihe accused as a subject in thetpeg phase and in the
should be subject to a procedurahaky consisting in judiciary. Simple verificatia of the claim that the rapid
disqualification of the evidence gathered outside theompletion of criminal proceedings corresponds to the
due date. Although the procedural inadmissibility og&ffective and efficient protection of the legal good of the
evidence and evidence attracted outside the term adcused leads to important results, some of which are
investigation is not a classical legal sanction, since donsidered as significantlbev.
neither adverselyfiects the person of the offender by First, from the literal iterpretation of Art. 234,
imposing certain sanctionary consequences on hipar. 7 of the Giminal Procedure Codé is remarkable
(burdens, deprivation) nor his property. It is a typicalhat there is no obstacle to certain justifiable evidence,
procedural penalty aimed at restoring the situatiotihat they are inappropriate and consequently used in the
existing before the offense. process, even though the request for their collection
By argument of legal theory, therm is relevant for was made at the end of the term or shortly after its
a certain period of time in which legal rights are exercisegkpiration, only on the pretext that their collection
and legal obligations are being fulfilled. From the point obutside the same would not produce the intended legal
view of its realization, it is an event, as the physicaonsequences and would therefore be meaningless.
exhaustion of time occurs regardless of the presenceTdfis, in turn, is nothing other than depriving ttefendant of
human will for that As an event in certain cases, the ternfree evidence valuable evidence, especially considering the
is raised by the legislator as a particular legal fact from tHigct that the taking of evidence and the collection of the
category of legal events, the preliminary manifestation ofiaterials mentioned therein takes place outside his or her
which is confined to the appearance of certain leggkersonality. It is addressed to the competent state authorities
consequences. Cadered as a legal fact, the term is pars a procedural obligation (Article 107 of the Criminal
of the composition of the legal phenomera@amecessary Procedure Code), which can not be implemented in a timely
component of it and a separate, independent preconditimanner, even consciously, in general. The omission of the
for the creation, modification or extinction of rights anderm for unreasonable reasons is irreparatite 186, par. 1
obligationd. In the indicated sense tregislator in Art. of the Criminal Proedure Code and the disciplinary
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sanctioning of state bodies for deliberate procedural passivity =~ Sixth, according tdArt. 234, par.7 of Criminal
will in no way remedy the unfavorable consequences Bffocedure Codethe materials gathered outside the
expiry of the term for the aceed. term for pretrial investigation can not be used, but only
Secondthe provisiormentioned abovprecludes when the sentence is handed down. Therefore, per
the acceptance of ampcumentary evidence depositedargumentum econtrario, they could be used in the
personally by the accused, even when the expirati@mforcement of other judicial acts. For example, when
date is only one day, which is absurd and in violatiodeciding to approve a settlement agreemeft. 382
of his or her effective personal protection. It goesfthe Criminal Procedur€ode or in the adoption of a
without saying that there is no obstacle to the accuséeécision to convict the accused, by releasing him from
by an ative subject of the investigation to be reducedriminal responsibility by imposing an administrative
to a passive object of the same by means of purgbhenalty - Art. 378 Criminal Procedure Code. The
formal legal arguments. conclusion is that the same evidence tapdmissible
Third, Art. 234, par. 7 of the Criminal Procedureor inadmissible depending on the requirements of the
Code makes it possible to exclude without justification thease, or in other words there is no obstatde
exculpatory evidence dhis included outside the generalsurrendering the probative value of the evidence in the
investigation period by carrying out proceduratase- something incompatible with the philosophy
investigative actions (prequisition, search, seizuré,’etc underlyingin the Gnstitution of Republic of Bulgaria
Fourth the continuation of the term in theand the Bulgaria€riminal Procedure Cocfe
criminal proceedingsaccording to Art. 185, pad of Seventh, literal interpretation and applicatidn o
Criminal Praedure Codeis only possible if it is Art. 234 par.7 of theCriminal Procedure Codeises
determined by the court or ptéal bodies in the serious gaps in the practice, for example, is it unclear,
presence of valid reasons and the filing of ashould it be disqualified from the evidence in the case
application before the expiration of the term. Probablyf certain protocols with justification for the accused
because the time for investigation is determined by lawnly because the compulsory ams of obtaining them
not bya body of pretrial proceedings or by the court, (certification,perquisition search etc.) were céd out
the legislator in par. 3 of Art. 234 talks about thewithin the time limit for pretrial investigation, but the
extension of the investigation period. It is obviously approval of the records by the court occurred later, after
particular case of extension of the tHiimit, since its expiration? In th€riminal Procedure Codéhere is
there is no significant difference betwedée extension no specific answer to the question what happens when
and the extension of the tintienit, in both cases an the pretrial proceedings are initiated against an
additional period of time is added to one expiratiomnknown perpetrator (Article 215 of th€riminal
date. But, and thisspeciab extension of the term within ProcedureCode) and no action has been taken within
the meaning of Art. 234, par3 of the Criminal the prescribed timeframe to investigate the crims,
ProcedureCodeshall be imptmented by decision of after the expiry of théime a person accused of being
the prosecutor or of the administrative head of theharged with the minutes of the firstviestigative
respective prosecutor's office. Then, what is thaction against him.
guarantee that the extensions of thetpigd time will Eighth, the short deadlines for the {rial phase
not be carried out systematically for the prosecutionf the trial encourage piteial authorities tdlook foro
needs and too li#, or at least for those of the defenseat the cost ball the confessions of the accused, in order
Fifth, the availability of timdimits for pretrial to guarantee their accusation. The extraction and use of
investigation encourages public authorities to transfer tlilee confessions of the accused de lege lata is facilitated
evidencebased process primarily to the judicial phaseyy the legislator with the institute of the interrogation
where the judicial investigation is conducteithin a  of the accused before a judgart. 222 of theCriminal
reasonable, not exactly specified, time. This inevitabllyrocedure Codé& he adoption of this procedural figure
leads to the occurrence of a probative incompletenesss the following meaningi... after confession has
which is in some cases absolutely insurmountable to theen reached, the accused is interrogated before a
accused, even due to the nature of the evidence its@liige, and the relevant protocol is drawn up. If in the
which can be erased,estroyed or damaged by thecourse of the judial investigation he gives a
beginning of the judicial investigation. On the other handubstantially contradictory explanation, only the record
probative deficiency is a basic prerequisite for raising araf the interrogatiorbefore a judgeté which heor she
introducing unjustified and unlawful charges. It fills theis given a prior powér... from what has been said so
environment for making erroneous conclusions abwm far ... the interrogation before a judge in the-pia
existence of the necessary and sufficient grounds fproceedings 9 an institute of investigation
drafting and filing the indictments in court (Article 246 of/inquisitorial/. It introduces apreliminary force of
the Criminal Procedure Code), as the prosecutor é&vidence and reabilitates the accused's ssida as
deprived of A... all the evidence that could be objec:
gathered and investigatethe pretrial investigatbn it

1ossLd MB., ex., [. yvYddtsoO, iR OO0 suMmiso ButfdEedbs 2013
81 . foQdzjt OL o dldy dzO toj W steBOSO &0 dOCOL Olsj dzdzgd™ §tesyjm, ., Awdj zzoo,
°ly o bktsLd Md&3., §060¢ O®B. , M. 102.



Lyuboslav LYUBENOV 105

t he gueen ¥fn semmarg, ehe cskort Court of Human Rights, there would be no violation of
deadlines for investigation, especially of a complicatedrt. 6 (3) of the Convention if, within the tirdenit for
criminal activity, the preliminary proceedings motivatepre-trial investigation, the accused has sufficient time
their position by compensating the insufficient timeo take full account of the facts of the case, provided
with methoddrom the inquisitorial process. that his competence, his need for further training,
Ninth, the provision of an explicit deadline forauthorization of a defense counsel, for a longer
pretrial investigation is also contrary toumpean discussion meetingith a lawyet®.
standards of protection. Under Article 6 (1) of the
ECHR, every person is entitled to request that his case
be dealt with within a reasonable time. The requirement 4. Conclusions
of reasonableness of the term in European theory and . . . -
: . . : In our view, thewritten above is sufficient to
practice aims not to accelerate thergnal proceedings . . . . .
but to prevent uncertainty in the situation of the accuséﬁosnfy the .uno!er.standmg thqt the |ntr.odu.ct|on of an
absolute timdimit for pre-trial investigation rus

1 L ~
for too long™. In criminal casegi... theguarantee for cé‘ounter to both the principlef disclosure ofthe

reasonable time is valid from the moment when thobjective truth and the right to pmnal protection
personis accusedvich meansirom the moment it is Therefore,fide lege lata in Art. 234 form Criminal

o o ;
significantly affected?i Thereforethe guarantegime Procedure Code teris necessarto beundersanded

applies as early as in the gral proceedings. Under . . o .
thpepECHR crim%nal cases aﬂrre nopt dealt wit% in absolu%nd treated as instructive and disciplining, and in no
' way fatal. In agreementwith this conclusion, we

2 S
terms3. The reasonableness of the titimit depends ropose 'de lege ferenda'amend the text in line with

always ~on specific - circumstances such as ti%ne broader (European) requirement for a reasonable
complexity ofthe case (humber of accusations against . urop q .
pcﬁrlod or to build a new, more flexible, procedure for

one person, number of accused persons, amountextending the timdimits for investigation in the

evidence, legal complexity of theoncernedissues, reliminary phase. It is in the interest of the participants
etc.), the applicant's behavior and the behavior of 2 yp ' P P

competent administrative and judicial authorifes in the agiminal proceedings that the legislator should

Thus,the European legislat@ppealedor a criminal .vae _for_ the cqmplete elimination Of. the riregl

trial that takes into account the needs of the defende{m’esugat'on pe_nods rat_her than for their extension of

to fully counter the indictment according to the natur&€" less to their reduction.

and peculiarities of each individual case and not to the

expense of them in pursuing a speedsgotution of

criminal cases because of the very speed as a value.
Tenth, the existence of a special term for{piad ["The present report is published by the financial

investigation also contradicts the right to sufficient timesypport of project/BG05M20P0012.0090011-C01/

for the preparation of the protection piged in Art. 6, "/Support for human resources developniethe field

i t em 3, oftheBCHR. Ensutimg&ufficient time of research and innovation in University of Ruse

to prepare the defense is designed to protect the accusargel Kanchev"./

from a quick trial®. By analyzing the case law of the
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ISSUES REGARDING THE JURISDICTION IN CASE OF JOINING THE
CRIMINAL CASES

Dan LUPARQCU
Mi hai MARER

Abstract

The joinder of criminal cases determines arpgation of material or territorial jurisdiction of the court or, as the
case may be, of the prosecuting authority ensuring a proper performance of the legal activities.

The current Code of Criminal Procedure regulates both the compulsory joinder angttbeab joinder of the
criminal cases, according to a summary proceedings, stipulated in article 45 (during the trial), and, respectively,3article 6
paragraph (1) related to article 45 (during the criminal investigation).

The concurrence between the ciuild military nature of the judicial body is settled in favour of the civil nature of
the judicial body, observing the equivalence of its degree. After joining the cases, the enactment of certain decisions by th
judicial body determines either maintainitite legal empowerment (in case of the court) or, as the case may be, declining the
jurisdiction (in case of the prosecuting authority).

Keywords: jurisdiction; joinder of cases; courprosecution bodyjoinder procedure.

not very vast and it does not address all the issues that
may appear in the judicial practice.
This paper therefore aims to bring to lightveo

1. Introduction controversy over the current regulations in the matters
related to the joinder of the cases in criminal matters,
problems that give rise to a proper doctrinal analysis in
order to provide the necessary answers. It is our
contention that this paper wiltlefinitely serve as
guideline for the legal authors and for the legal
professionals as well.

The joinder of criminal cases is an institution
of major importance in the criminal procedural law
with direct repercussions on the procedural
trajectory of a criminal case. Although the joining
of the cases is of such major importance, it does not
benefit from a thorough and exhaustive analysis in
the specialized legal doctrine.

Also, the judicial bodies in their practice do not . . S
approach this institution with much interest, in general ~ 2- General issues. Institution of joining the
the prosecutors and the courts of law deal with it in a#@S€S in criminal matters
expeditious way, by a simplorder of joinder and with Regulatory act in the current Code of Criminal
no further argumentation as to why the joinder i®rocedure
applicable, nor why the legal conditions of joining the The current Code of Criminal Praharée
cases are actually met in the respective cases. (hereinafter referred to as the Code of Criminal

This paper deals with a full theoretical, but stillProcedure) regulates the joinder of the criminal cases
pragmatic, analysioof both the old and the new as independent and special procedural institution,
procedural regulations in the matter of joinder of thepecific to courts, irarticles 4345, within Title 1lI
cases in criminal matters. By examining curren(Participants in criminal proceedings Chapter Il
legislation as compared to the old regulation, som@urisdiction of judicial bodi€s Section 3, a section
principles can be drawn up to provide answers tmar gi nal | vy and sugpgoest i vely
several aspects signaledthe practice of prosecutor's stipulations regarding the jurisdiction of coudts
offices or courts of law. The analysis of each case of The simple positioning of the institution for
bringing together criminal cases has an important rojeining the cases within this section deteres ab initio
for the clarification of the problems caused by what wis qualification as aimstitution waiving the common
contend to be a limited regulation of this proceduraiules on the jurisdiction of the courts.
ingtitution.

It shall be noted from our analysis that the
regulation on the joinder of cases in criminal matters is

"PhD, Lecturer, Faculty orfsiltayw,o fANiBuocl hager eTsitt,u | cevsricBuchamstrBaABean LupaH
mail: prof.danlupascu@gmail.com
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The joinder of cases by the prosecution bddiedegislator in case of joinder of cases during the criminal
does not benefit from a freestanding regulation in thiavestigation, since, in addition to the advantages of
Code of Criminal Procedure, different fnrothe one time and resources of the prosecution carried out in one
related to the jurisdiction of courts. Under thecase and concurrently regarding the same offences and
provisions of article 63 paragraphs (1) and (2) of thpersons, the eventual prosecution of all these offences
Code of Criminal Procedure, contained in Section &nd persons subsequently ensures a unitary and
(Prosecuting authorities and their jurisdictipiof the consistent trial by a single court.
same Title and the same Chapter tbé Code of As a mater of fact, one of the objectives pursued
Criminal Procedure, the provisions of article4B8also by the Code of Criminal Procedure by regulating the
properly apply during the criminal investigation, withjurisdiction of the judicial bodies and all other issues
one exception, but to which we shall refer below. related to the participants in the criminal proceedings

As we shall mention, the current regulationisnoh as been t o cr eat dawichithegi sl at i
much different from previous gelation in the Previous criminal proceedings become faster and more efficient,
Code of Criminal Procedure (hereafter referred to as tld significantly less expensidfe The reason for
Code of Criminal Procedure 1968), the regulatorjoining the cases is undoubtedly limited to the aim
differences being rather formal than related to contenpursued by the legislator in the current criminal

Notion. Rationale for regulating the joinder of  procedural regulation. The simultanednsestigation
cases in criminal maters and trial of the cases between which there are certain

As it results from the very topography of theconnections as a result of the implementation of the
initial criminal procedural provisions, the joinder ofjoining mechanism, guarantee a good performance of
cases is aspecial procedural incident with the criminal proceedings, since, in this way, the
implications on thgurisdiction in criminal matters  efficiency of the judicial actiities is ensured, avoiding
both of the courts and of the prosecuting autlewit possible contradictory or unfounded decisions in the
The joinder of cases is, in a more plastic but eloquergspective cases.
expression, fgat heri ng t ogEe Mmechadisns fervi@ndes lof cdminalnthsesal ca's
- among which there are certain linkaither during the therefore tends to ensureunitary justice and, in the
criminal investigation or during the trial, even if thebroad sense, it is a benefit to the good course of justice
judicial body (the courdr prosecuting authority) would The joinder of criminal cases leads to a better
not normally be competent to settle all these cases. settlement thereof, since it gives the judicial bodies the

From a technical and legal point of view, theopportunity to have an overview of all the
specialized doctrine has correctly acknowledged thatrcumstances in which the offences have been
the joinder is theoperation in which two or more committed. The aim of joinder of cases is to ensure that
causes are brought tettper in one file to be solved by the truth is attained by conducting all investigations by
one court ordér The joinder or criminal procedural the same investigation bodies at the same time for a fair
junction occurs when substantive links exist betweeand consistent production of evidence, thereby
criminal cases, so that finding the truth can only belarifying the contradictions between the statements of
achieved by examining these cases within the sanfee heard witnesses, through confaditins and the
proceedings production of other necessary evidéhce

As a matter of course, the Code of Criminal Effects of joinder of cases fran the jurisdiction
Procedure does not define as such the notion of joindegrspective.Prorogation of jurisdiction
of criminal cases or their effects on judicial The joinder of cases in criminal matters may have
proceedings, but its meaning and implications arthe effect, as legal doctrine and practice calllegal
easily deduced from all the provisions governing it. prorogation of jurisdiction. This prorogation of

Thelegislator has thus provided the institution fofjurisdiction functions both with regard to the
joining the casedor the good administration of prosecuting authorities and the courts.
justice and for avoiding a separate trial by the same  The jurisdiction of judicial bodies, courts or
court and passing a contradictory court order in caspsosecuting authorities is the scope of the duties that
between which there are substantial connectioreach category ofificial bodies has to fulfil, according
necessary to find the truth in the same criminal
proceedings The same purpose of a good
administration of justice is also pursued by the

2 Mentioning that the only prosecuting authority competent to order the joinder of criminal cases during the criminaltioneiitse
prosecutor.
SA ZarafiuProcedur t penal t. Partea generalt. Part, EdturaHBetka20l6p.13Conf orm No L
4C. Voicu, in N. Volonciu (coordf;odul de procedurEdighimavatzaciotme nHiatadtugl®. £, Editura
5 High Court of Cassation and Justice, Criminal Division, decision no. 2379 of 14 June 2011, avaitale.stj.ro
6 Explanatory statement of the Code of Criminal Procedure, effective from 1 February 2014, p. 4.
71. Neagu, M. Damaschifratatce pr ocedurt penal Edi Para ednigearsal tJuri dic, Bucur ek

8 Constitutional Court of Romania, Decision no. 719/20it& exception of the unconstitutionality of the provisions of article 43 paragraph
(1) of the Code of Crimial Procedure, published in the Official Gazette no. 125 of 15 February 2017, paragraph 16.
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to the law, in the criminal proceedirig$n principle, prorogation of jurisdiction is always legal in criminal
this jurisdiction can be determined by an offencenatters and can only take place in favour of a judicial
(material jurisdiction - ratione materiag or, body of the same rank or of a higher rank, newer
exceptionally, by the quality of the perpetrator of arfavour of a lower judicial body.

offence (personal jurisdiction). Also, without going

into details that go beyond the scope of this paper, we

recall that another form of jurisdiction of the judicial 3. Regulation of the institution for joining

bodies is also the territorial formratione loc), the cases in the current Code of Criminal
established in accordance with the dispos#tiadf p.ocedure and in the Code of Criminal
article 41 of the Code of Criminal Procedure, accordinﬁ’rocedure 1968

to certain criteria expressly provided by the legislator.

Thus, the joinder of criminal cases would, at first As can be seen from the simple comparison of the
glance, be a prolongation or extension of the limits dfvo criminal procedural reguiians, the changes in the
jurisdiction of a judicial bdy and of offences or joinder of casesluring the trial have occurred more
persons not assigned to it according to the customaigrmally, in principle the cases of joining the cases
rules®. The prorogation of jurisdiction is essentially arbeing renamed and restructured by the current Code of
exceptionto the ordinary rules of jurisdiction which Criminal Procedure (A). Regarding the regulation of
allows the judicial body to carry out judicial activitiesthe joinder of caesduring the criminal investigatign
in respectof certain offences or persons in respect ofio changes in the content have been made either in the
whom it has not been initially competent without thecurrent Code of Criminal Procedure, as stated below
acts performed under those conditions to become ni(B).
and void™. (A) Regarding the joinder of cases during the

The joinder of cases is governed by specidrial, the criminal procedural provisions of the two
provisions on jurisdiction, which derogate froime codesmay technically be presented as follows:
ordinary rules of jurisdiction, so that all joinder cases Current Code of Criminal Procedure
listed in article 43 of the Code of Criminal Procedure TITLE Ill: Participants in criminal proceedings
will be restrictively interpreted and cannot be extended ~ CHAPTER II: Jurisdiction of judicial bodies

by analogy to other situations not provided by law. SECTION 3: Special stipulations regarding the
As we shall see belowpt all cases of joinder of jurisdiction of courts
cases cause a genuine prorogation of jurisdictign Article 43:

some of which do not attract a genuine effect of  Joinderof cases

extending the jurisdiction of the judicial body to these (1)The court shall order the joinder of cases in

causes, but rather a formal one. case of continued offences, of formal multiple offences,
The old doctrine defines the prorogation ofor in any other cases when two or more material acts

jurisdiction as fthe prolongation or extension of compose a single offence.

jurisdiction, regarding the offence, to another offence  (2)The court may order the joinder of cases,

or another offender of different jurisdictiol. Other provided thatthis does not delay the trial, in the

perpetrators, examining the prorogation of jurisdictiofiollowing situations:

under the Code of Procedure 1968, havgued that a) when two or more offences were committed by

there is a prorogation of jurisdiction due to some errotthe same person;

in the classification of the offence or the failure to b) when two or more persons participated in the

recognise circumstances leaglinto a change of commission of an offence;

classification?®. c) when there is a connection between two or
Also, under the aegis of the former regulation, thewore offence and joinder of cases is required for a

Supreme Courhas ruled in a decision similar to thisproper administration of justice.

case thatfthe prorogation of jurisdiction means the (3)The provisions of paragraphs (1) and (2) are

extension of the normal jurisdiction of the judicialalso applicable when several cases, having the same

bodies to cases which, naturally, belong to othesubject matter, are pending with the same court.

judicial bodies, according to the lawfratione Article 44:

materia® or firatione locd™. At the same time, the Jurisdiction in cas of joinder of cases

specialized doctrine has rightly considered in that the

9 Quoted in C. Voicu, in N. Volonciu (coordg,0 d u | de procedyr Ed paHinrad vii Bwintetn t'Hit adtugi t t, E
2017, p. 116.

10A zarafiuPr ocedurt penalt. Partea general t. Pa rEdéumC.H.Beck 2045p.430. Conf or m |
dem

12Tr. Pop,Drept Procesual Penal,volIPar t ea Gefiepabtafia NaSionalt S.A. Cluj, 1946,
13V, Dongoroz(coord)Ex pl i caSii teoretice ale Codul ui dEsitumAcademidi Republicib e nal £ r ¢
Socialiste Rom©Gnia, Bucurexti, 1975, p. 102.

14 High Court of Cassation and Justice, Criminal Division, decision no. 1495 of 10 May @éilable omvww.Scj.ra
15%c. Voicu, “n N. Volonciu (coord. ), r@oduwluide pHio maduwrgt 3.ften &ldt t cua mae |
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(1)In case of joinder of cases, if in relation to c) in case of continued offence or in any other
various perpetrators or various acts, the jurisdictioncases in which two or more negial acts make up one
belongs, under the law, to several courts of an equalfence.
level, the jurisdiction to rule on all facts and on all Article 34:
perpetrators shaltest upon the court which has been Cases of connection
firstly notified, and if, depending on the nature of facts The following cases are considered connection:
or on the capacity of persons, the jurisdiction belongs  a) when two or more offences are committed
to courts of different levels, the jurisdiction to rule orthrough different acts, by one or more persons together,
all joined cases rests with the court of thghter level. at the same time and in the same place;

(2)The jurisdiction to rule on joined cases b) when two or more offenceseacommitted at
remains adjudicated even if for the act of thdifferent times and in different places, as a result of a
perpetrator who determined the jurisdiction of aprior understanding between the perpetrators;
specific court, splitting or termination of criminal c) when an offence is committed in order to
proceedings was ordered or an acquittal was oeder prepare, facilitate or hide the perpetration of another

(3)Concealing and favouring the offender andoffence, or in order to facilitater&@nsure avoidance of
failure to report any offences fall under the jurisdictioncriminal responsibility by the perpetrator of another
of the court deciding upon the offence to which thes#fence;
are related, and if the jurisdiction based on the capacity =~ d) when there is a connection between two or
of persons belongs to courts offfdient level, the more offences and the cases must be joined for a better
jurisdiction to rule on all joined cases rests with theadministration of justice.

court of the higher level. Article 35:

(4)If one of the courts is a civil court and the Jurisdiction in case of indivigility and
other is a military court, the jurisdiction rests with theconnection
civil court. (2)In case of indivisibility or connection, if the

(5)If the military court is ofa higher level, the jurisdiction regarding the different perpetrators or the
jurisdiction rests with the civil court having an different deeds rests, under the law, with various courts
equivalent level and has jurisdion under articles 41 of an equal level, the jurisdiction to judge all the deeds

and 42. and allthe perpetrators rests with the court which has
Article 45: been firstly notified, and if the jurisdiction according to
Case joinder procedure the nature of the deeds or to the quality of the persons

(1)The joinder of cases may be ordered at theests with the courts of different level, the jurisdiction
request of the prosecutor, the partigse victim and ex to judge all the joined casegsts with the court of the
officio by the competent court. higher level.

(2)The cases may be joined if they are judged by  (2)If one of the courts is a civil court and the
a first instance court, even after the cancellation opther is a military court, the jurisdiction rests with the
annulment of the court order, or by the Court of Appeativil court.

(3)The court shall decide through a cosgssion (3)If the military court is of a higher level, the
report, which may be appealed only together with thgirisdiction rests with the civil court dving an
merits of the case. equivalent level as the military court.

Code of Criminal Procedure 1968 (4)The jurisdiction to judge the joined cases is

TITLE II: Jurisdiction kept by the court it was granted to, even if the splitting

CHAPTER I: Types of jurisdiction or termination of the criminal proceedings or the

SECTION llII: Jurisdiction in casef@ndivisibility — acquittal were ordered for the offence or the
and connection perpetrator who determined the jurisdiction of this

Article 32: court.

Joinderof cases (5)Concealing and favouring the offender and

(1)In case of indivisibility or connection, the trial failure to report any offences fall under the jurisdiction
at first instance is judged by the same court if it takesf the court deciding upon the offence to which these
place at the same time for abffences and all arerelated, and if the jurisdiction bed on the capacity

perpetrators. of persons belongs to courts of different level, the
Article 33: jurisdiction to rule on all joined cases rests withe
Cases of indivisibility court of the higher level.
(1)The following cases are consider Article 36:

indivisibility: Court competent to decide upon the joinder of
a) when more persons were involved in theases

commission of an offence; (1)Whether the cases are joined artiis decided

b) when two or more offences were committetly the court which is competent to judge, according to
through the same act; the provisions of article 35.
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(2)In the case stipulated in article 35 paragraphin which case the joinder could only take place when
3, the joinder of cases is decided by the military couthe cases have been at the same procedural stage and

which forwards the fé to the competent civil oa. phase.
Article 37: Having regard to the purpose of the institution,
Special cases the joinder cases and the case joinder procedure

(1)In the indivisibility cases stipulated in article regulated almost identically in the Code afifinal
33 letters a) and b), as well as in the connection casd3rocedure 1968, such a reference was superfluous,
the cases are joined even if they are judged by the figihce it was entirely understandable that the joinder
instance court, even after the cancellation of theould only be ordered if those cases weeadingand
dedsion forwarded by the court of appeal or after theaimed at the same procedural stage and phase, in the
annulment forwarded by the court of last appeal. sense that none was definitively tedtat the time of
(2)The cases are also joined by the courts ahe joinder. Moreover, the rationale for joinder of cases
appeal, as well as by the courts of last appeal of thend the good administration of justice could only
same level, if they are at the same stage of the tria  concern the pending cases which were not finally
(3)In the indivisibility case stipulated in article settled at the time of the joinder.
33 letter c¢), the cases must always be joined. Regarding the actual cases (grounds) of the
Starting from the reference provisions of the twqoinder of criminal cases, the configuration of the
normative acts mentioned above, some clarificationsurrent Code of Criminal Procedure places these cases

are required: in one article (article 43), unlike the Code of Criminal
] Procedure 1968, which lists joinder cases in two
3.1. Joinder cases distinct articles (article 33 and article )34\lso, the

Reading the prosions on joinder of criminal earlier names of the joinder cases, nanfelgses of
cases according to the Previous Code of Criminahdivisibilityd and ficases of connection were no
Procedure and comparing them with those of thienger kept as terminology by the current Code of
current regulation, the institution for joining theCriminal Procedure, trying to approach more
criminal cases seems to be fully reformed. In fact, theragmatically the institution for joining theriminal
legislator has made aeform only in terms of the cases.
configuration of the institution in the structure of the However, it is easy to see that the current article
Code of Criminal Procedure. 43 of the Code of Criminal Procedure includes in its

The doctrine has argued that in the previousontents the cases of indivisibility and connectivity
regulation the joinder of cases has bedipecedure stipulated in the Code of Criminal Procedure 1968.
deriving from the express and distinct psion of Article 43 of the Code of @minal Procedure shows
certain cases of connection or indivisibi§. The that the joinder of cases can occur in two hypotheses:
previous criminal procedural law has expresslyompulsory joinder (in the cases stipulated in
provided the indivisibility and connection as causes fggaragraph 1 of article 43) amgtional joinder(in the
joinder of cases. It has been argued that they are ttases stipulated in paragraph 2 of article 43).
most common cases of prorogation jofisdiction'’. In essence, the casesampulsory joinder in
The specialized doctrine has defined the indivisibilitgthe current Code are the indivisibility cases stipulated
as the legal situation of a criminal case, whichin article 33 letter b) (when two or more offences were
comprising multiple offences or persons, forms a unitgommitted through the same jpandarticle 33 letter
that requires the judgment of tlieomplex assemidy c) (in case of the continued offence or in any other cases
of offences and persons the same coutt The notion in which two or more material acts make up one
of connectionhas also been defined as the legabffence of the Code of Criminal Procedure 1968.
situation of a criminal case in respect of two or more  Accordingly, the cases @iptional joinder in the
offences which, because of the link between themeurrent Code include both the indivisibility case
require them to be judged jointly by the same d8urt stipulated in article 33 letter ayhen two or more

As a first remarkit is noted that the current Code persons partigpated in the commission of an offejce
of Criminal Procedure has not taken over the expressid all cases of connection stipulated in article 34 of
provision in article 32 of the Code of Criminalthe Code of Criminal Procedure 1968hgre two or
Procedure 1968, which has tried to define thenore offences are committed by different acts by one or
conditions of joinder of cases, namely tlfiirst more persons together, at the same time and in the sam
instance trial by thefisame courb if this trial ftakes place; where two or more offences are committed in
place at the same time for all the offences and for afime or in a different place, after a prior agreement
the perpetratora Practically, article 32 of the Code of between the offenders or when an offence is committed
Criminal Procedure 1968 has explicitly referred to théo prepare, facilitate or hide the commission of another
procedural context in which the cases could be joinedffence, or is committed to facilitater ensure the

16| Neagu, M. Damaschif,r at at de procedur tEdpumbrvera| ParteacgeBecat éxti, 2014,

17G. TheodoruTratat de Drept procesual pen&d. Hamangiu, 2007, p. 311.
181dem.
19 bidem
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avoidance of the criminal liability of the perpetrator ofl, paragraph 17 of Law no. 356/2006 amended the
another offence above mentioned provisions, reaching the normative
The delineation of compulsory joinder cases andolution preserved by thk lege latawhich means that
optional joider cases also results from the provisions tfie dvil court is competent to judge the joined cases,
the Code of Criminal Procedure 1968, although thegot the military court.
were slghtly inconsistent, and this distinction in its Also, the provision thathe concealment, the
provisions was not very clearly outlined. Thus, théavoring of the offender and the failure to report any
circumstance that certain cases attracted thedfenceslie within the jurisdiction of the court that
compulsory joinder and others did not resulted from theidges the offence to wth they refer, and the
provisions of article 37 paragraph (3), according tprovision that, if the jurisdiction by the quality of the
which the indivisibility cases stipulated in article 33persons belongs to different level courts, the
letter c)had to be always joinedPer a contrarig the jurisdiction to judge all the joined cases rests with the
other cases of connection and indivisibility werehigher court, are also identical in the current regulation.
deemed as cases of optional joinder which were thus At the sane time, both codes of procedure
left to the discretion of the competent cou provide that, if the offence or the perpetrator that
However, regarding the regulation of the Code ofletermined the jurisdiction of a certain court were
Criminal Procedure 1968, an element of novelty is therdered to split, terminate the criminal proceedings or
provisions of article 43 paragraph (3) of the Code dcquittal, the jurisdiction of the joined casissstill
Criminal Procedure, which expressly regulates thacquired.
situation in which the cases, which are cdpabf o
compulsory or optional joinder, are, as the case may be, ~3-3- Case joinder procedure
judged bythe same coustand therefore not different In that regard, it is also noted that the two
courts, of equal or different level. regulations contaisimilar provisions as to the court
o o having jurisdiction to order the joinder, as well as the
3.2. Jurisdiction of the joined cases procedural stage and phase in which it may be ordered.
In point of the court competent to judge all joined It is necessary, however, to emphasize, with
cases, it ca be found that there has been no change particular reference toértoncurrence between a civil
the rules for determining that jurisdiction, both Codeand a military court, that, although the trial of the
of Procedure containing the same provisions in th@ined cases rested with the civil court, after the above
regard. mentioned distinctions, however, if we are in the
Thus, according to both regulations, if, in relatiorpresence of a higher level military court, according to
to the different perpetrators or differeoffences, the the former provisions of article 35 paragraph (3) of the
jurisdiction belongs, according to the law, to severaCode of Criminal Procedure 1968, the joinder of cases
equal level courts, the jurisdiction to judge all thewvas decided by the military court, which then sent the
offences and all the perpetrators rests wlith court file to the civil court competenbotjudge the joined
which was firstly notified (chronological priority) and cases. De lege lata, this provision no longer exists, as
if, according to the ature of the offences or the qualitythe jurisdiction to decide the joinder, as naturally, rests
of the persons, the jurisdiction belongs to different levekith the same court having jurisdiction to judge the
courts, the jurisdiction to judge all the joined cases resj@ined cases, according to article 45, paragraph (1) of
with the court of a higher levehigrarchical priority). the Code ofCriminal Procedure the final sentence,
Similarly, when there is also a militagydicial body respectively the civil court of an equal level as the
between the competent bodies, the jurisdiction resisilitary court or the civil court of an equivalent level as
with the civil judicial body functional priority). If the the military court of a higher level.
military judicial body is of a higher level, the We consider that the new legislator's option to
jurisdiction belongs to the civil judicial body of anrenounce the prdsion that, in the abovmentioned
equal level lfierarchicaland functional jurisdictiojf®.  situation, the joinder of cases is decided by the military
On another occasiéh we have showed that the court, is normal and corresponds to the recognized
normative solution of judging the joined cases by thprinciple oflegal symmetryGiven that the civil court
civil court instead of the military court has not beerns the one which, in fact, has the legal jurisdictton
embraced by the Romanian legislator from th@udge the joined cases, it is the only one which can
beginning. We emphasizkdt it was different from the decide on the procedural incident of the joinder of
normative solution contained in article 35 paragraphsases, whether we are talking about a compulsory or
(2) and (3) of the Code of Criminal Procedure 196&ptional joinder. At the same time, we believe that the
prior to the amendment introduced by Law noprovision on joinder of cases issued &yourt other
356/2006, which provided for the jurisdiction of thethan the court with jurisdiction to resolve the joined
military court in thgoinder of cases pending in the civil cases would constitute an unlawful interference with
and military courts, respectively. Subsequently, articlthe judicial activity of the latter court.

2O NoteinN. VolonciuComent ariu la articol ul 4420twww.didaciro Cod de Procedura Pe
2lseeinthisrgsect , Dan LupaGorusi derhaagi iMapreiH.i nd compet enWa,pablishedinel or j u
on 5 June 2017 onww.juridice.roand in "Revista Pandectele Romane" number 3 of 30 June 2017.
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Regardingthe procedural stage and phasén provisions on the joinder of cases during the trial are
which the joinder can be ordered, given thecpdural also applicable during theriminal investigation,
reconfiguration of the appeal, namely the fact that thexcept for the normative situation regarding the
appeal has beconde lege lataan extraordinary appeal keeping of jurisdiction by the criminal court when the
(review), it is no longer possible to join the cases in theplitting, termination of the criminal proceedings or
appeal according to the current Code of Criminadcquittal are ordered for the offence or the perpetrator
Procedure, the cases beinljeady settled by final who has determineds jurisdiction according to the
judgmenté?. Therefore, the current Code of Criminalrules in the joinder.

Procedure has kept from the previous regulation only  Thus, the closing of the case or splitting regarding
the possibility to join the cases {ij) the first instance the offence or the perpetrator, which has generated the
court, even after the judgment was cancelled ojurisdiction to conduct the criminal investigation of the
annulled in the apgals and (iijn the court of appeal judicial body is ordered duringthe criminal
respectively. investigation or upon the termination thereof, the

(B) Regarding the joinder of casesiring the jurisdiction to conduct the criminal investigations for
criminal prosecution the criminal procedural the remaining offences or the perpetrators or the
provisions of the two codes may technically beffence orthe perpetrator about whom the splitting was
presented as follows: ordered,is not won by the piosecuting authority. In

Current Code of Criminal Procedure this case, the case shall be referred to the competent

TITLE IlI: Participants in criminal proceedings body, a reference which, in our opinion, is achieved

CHAPTER II: Jurisdiction of judicial bodies through thedeclination of jurisdiction.

SECTION 5: Prosecuting dutrities and their As a differentiation element, the Code of
jurisdiction Criminal Procedure has not preserved tirevious

Article 63: provision on establishing the jurisdiction in cases

Common provisions where the cases of indivisibility or connection

(1) The provisions stipulated in articles46 and simultaneously led to the jurisdiction of both
48 shall also apply accordinglyuding the criminal specialized structures within the Prosecutor's Office

investigation. attached to the High Court of Cassation anstide-
(2)The provisions of article 44 paragraph (2) National Anticorruption Directorate and the

shall not apply during the criminal investigation. Directorate for Investigating Organized Crime and
[ é] Terrorism. This provision was, however, superfluous,
Code of Criminal Procedure 1968 since the jurisdiction to conduct the criminal
TITLE II: Jurisdiction investigations could be established by properly
CHAPTER I: Types of jurisdiction applying the same criteria laid down for the trial.
SECTION IV: Common provisions It is noticed that the prorogation of jurisdiction
Article 45: during the criminal investigation, generated by the case

Provisions applicable to criminal investigation joinder mechanism, does not have a final effect in this

(1)The provisions of articles 386, 38, 40, 42 case.
and 44 shall also apply during the criminal
investigation accordingly.

(1) The provisions of article 35 paragraph 4 4. Cases of joinder of cases in criminal
shall not apply during the crimal investigation. matters

[ ] . . -

(4 In the case of indivisibility or connection As mentpned above,thejm_nder of criminal cases
between offences for which the jurisdiction rests witf§ Mmandatory in case of the application of one of the
the National Anticorruption Directorate and the c@ses stipulated in article 43 paragraph (1) of the Code
Directorate for Investigating Organized Crime andOf Criminal Procedure, butit representseulty of the
Terrorism, the jurisdiction tacarry out the criminal Pody in the judiciary in thease of the application of
investigation in the joined case belongs to th&ny case stipulated in article 43 paragraph (2) of the
specialized prosecuting authority which has been firsti§@me code. The cases of compulsory and optional
notified. The provision is not applicable if the splittingicinder are generally applicable both during the
has been ordered regarding the offence leading to tHddgement and the criminal investigation.
jurisdiction o the other structure. a) Compulsory joinder of cases

The comparison of the two regulations shows that 1€ canpulsory joinder, as it results from the
the Romanian legislator's view has remained the sarfightent of article 43 paragraph (1) of the Code of

in the current Code of Criminal Procedure. Thé&fiminal Procedure, occurs in the case thfe
continued offence, the combination of offencé$ as

22, Voicu, In N. Volonciu (coordfo d ul de procedurEdigeimalvd z2d méntHat adbugi®t, Editura
23 pursuant to article 38 paragraph (2) of the Criminal Code, thereoimbination of offencashen an action or inaction committed by a
person, due tdhe circumstances in which it has occurred or the consequences which it has incurred, accomplishes the content of several



Dan LUPASCYU EEAE - ! 2 %o 113

well as in any other cases where two or more provisions of article 7 of the Convention for the
material acts constiute a single offence it is about Protection of Human Rights and Fundamental
other forms of the offence stipulated in the substantiddreedoms, which regulates the principle of legality of
criminal law, respectivelyhe successive continuous incrimination, cannot be supported sithe necessity
offence* or thecomplex offencé®. for the legal classification of the committed offences by
It is noted that the regulation of mandatorythe courts in order to establish the existence of one of
joinder of criminal cases hasparely objective basis, the legal assumptions stipulated in article 43
namely the existence of a single offence in itparagraph (1) of the Criminal Code, does not deprive
materiality, which may include one or more materiathe addressees of thet@ized text of the possibility to
acts. In essence, however, becausestime offence adapt their conduct according to its requirements
has been committed by a person, it is necessary both to  With particular regard to theontinued offence
investigate it and to fige it, once, by the same judicialaccording to article 35 paragraph (1) of the Criminal
bodies. Code, an offence is continued when a person commits,
There has been criticism about theat differen time spans, but for the same purpose and
constitutionality of article 43 paragraph (1) of the Codegainst the same victim, actions or inactions that each
of Criminal Procedure, in terms of clarity, precision andhave the content of the same offence.
predictability of the rule, due to the use of a allegedly  As it has been pointed out in the doctrine, the
amhguous terminology on cases in which, in theconditions for the continued offence to exist, according
practice of the judicial bodies, it could be the basis fdio the new crninal procedural regulation are: the unit
compulsory joinder. On this occasion, theof perpetrator, the plurality of actions or inactions
Constitutional Court has analyzed the cases stipulatedmmitted at different time spans, the unit of criminal
in article 43 paragraph (1) of compulsory joinder ofntent, the legal homogeneity of the acts of execution to
cases and has found fairly that the first two cases awehich the unit of victim was added, a conditithat
expressly defined in the Criminal Code, and the thirdoes not exist under the previous regulafion
legal hypothesis mentioned in the criticized text implies ~ Regarding the condition of the unit of victim is,
that the court, following the analysis, classifies théowever, relevant the Decision of the Constitutional
material acts which are committed the defendant and Court of Romania no. 368/2017%n the exception of
which are not a continued offence or a combination afnconstitutionality of the provisions of articld5
offences, in the constituent content of the same offengearagraph (1) and article 39 paragraph (1) letter b) of
The Court has stated in this respect tfthts the Criminal Code, which stated that the phraesed
activity of the judicial bodies of establishing the legahgainst the same victimn the provisions of article 35
classification of the investigated offences is not,paragraph (1) of the Criminal Code is unconstitutional
however, lacking of clarity, precision and predictabilitybecause it creates discrimirati within the same
the criminal and criminal procedural norms, being thecategory of persons who commit at different time
direct consequence of the duty of the law enforcemespans, but for the same purpose, actions or inactions
judicial bodies, duty which is a direct application iret that each have the content of the same offence, leading
criminal procedural laws of the constitutional to the violation of the provisions of article 16 paragraph
provisions of article 124 on the administration of(1) of the Constittion regarding the equality of citizens
justice?®. The Court has rejected the exception obefore the la#?.
unconstitutionality, arguinfthat, by the criticized text, We consider that this reconfiguration of the
the violation of the constitutional provisie of article conditions for the continued offence to exist, as a result
1 paragraph (5) regarding the quality of the law or theof Decision of the Constitutional Court of Romania no.

offences. In this situation, the perpetrator undertakes a single action, which, by its pursuit, affects at least twalussciaitected by
different offences by the legislator.

24 The offence ixontinuouswhen its material element (action or inaction incriminated by the criminal law) is naturally extended. In fact,
we are talking about a single material act extended over timefdherof one offence in its materiality. For this analysis, we consider that
only thesuccessive continuous offerisdikely to be the subject of a compulsory joinder of cases, because, by itself, it assumes the natural
interruption and the resumption thie material act, without generating multiple offencas is the case, for example, of the offence of driving
a vehicle without having a driving license.

For a similar definition of the successive continuous offence, see C. Mitrache, C. MiDegihty e n a | romoOn, Uniserstlea gener
Juridic, BucureHti, 2014, p. 301.

25 The complex offencis expressly regulated by article 35 paragraph (2) of the Criminal Code providing that the offence is complex when
its content includes an action or an inagtichich constitutes an offence stipulated in the criminal law, as a constituent element or aggravating
circumstance elemerithe compulsory joinder of cases seems natural if the committed offence is a complex one, i.e. it includes at least two
actions or nactions which are incriminated as freestanding offences under the law.

26 Constitutional Court of Romania, Decision no. 719/201t6e exception of unconstitutionality of the provisions of article 43 paragraph
(1) of the Code of Criminal Procedure, pubdédhn the Official Gazette no. 125 of 15 February 2017, paragraph 21.

271dem,paragraph 22.

28 Tr. Dima in I. Pascu, V. Dobrinoiu (coordpul Cod penal comentat Par t ea gen e rEallitt,ured .Und vielr s ul Juri
2014, p. 262.

29 Constitutonal Court of Romania, Decision no. 368 of 30 May 2017 on the exception of unconstitutionality of the provisions 86article
paragraph (1) and article 39 paragraph (1) letter b) of the Criminal Code, published in the Official Gazette of Romiamia, p&é of 17
July 2017.
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368/2017, also has consequences on dheinal slightly different form, of the case of indivisibility
procedural realm, including from the perspective o$tipulated in the Code of Criminal Procedure 1968 in
joinder of criminal cases. Although article 35article 33 letter a) and the cases of connectivity
paragraph (1) of the Criminal Code has not yet been stipulated in the saencode in article 34.
line with the Court's decision, its effects are in the order  In theoptional joinder of cases, the court having
of the substantive criminal Iawo thatde lege latathe jurisdiction over the joinder of caseshall appraise
recurrent offence shall also be considered when thehether there ia connectionbetween those cases, on
material acts are committed against different victimsthe one hand, and, on the other hand, whether the trial
individuals or legal entities. is not delayedby the joint trial of cases, respectively
In particular, where, for various reasons, until thevhether the joint trial of the cases would not affect the
entry into force of the said Degim of the speed of the criminal trial and its resolution within a
Constitutional Court of Romania, two or more caseseasonable time. Of course, the same principles apply
having as their object legally homogeneous offencexccordingly when the prosecutor appraises thedgyin
committed by the same perpetrator on the basis of tbécases during the criminal investigation.
same criminal intent, but against different victims, have  In particular, the joinder of cases is optional in
been prosecuted or judged segtaly, it shall be case othe multiple offences?, of theparticipation in
necessary to jointhese cases complying with the ruleghe offencé? and in any other casegere there is a
on the jurisdiction to judge the joined cases. connection between two or more offences and the
Regardingthe effect of the prorogation of joinder of cases is necessary for the proper
jurisdiction of compulsory joinder, the doctrine has administration of justice.
rightly considered that it could in rabcases generate In the latter case, for example, even the situation
only a prorogation of territorial jurisdictional, but it expressly indicated by the legislator in article 44
could theoretically be accepted as the hypothesis of tharagraph (3) of the Code of Criminal Procedure with
prorogation of material jurisdiction in the case ofrespect to the jurisdictn to judge the offences of
combination of offencél In this regard, an example is concealment, favouring the offender or failure to report
when the perpeditor shoots a gun at a person holding affences together with the offence/offences to which
publicly appointed office, thereby endangering theéhey refer. A similar legal solution should also be
national security, but, by the same action, he/she alsecognized, for example, with regardtte offence of
hurts a civilian, he/she commits both the attempt undgerjury committed during the criminal investigation,
article 401 of the Criminal Code, as well as amwhich, insofar as it would not lead to an unjustified
attenpted murder, the prorogation of jurisdictiondelay in the settlement of the criminal case concerning
determining the trial of the case by the court of appeaffences related to false testimony, should be
according to article 38 paragraph (1) letter (a) of thimvestigated within the same file.
Code of Criminal Procedure, although the murder is  The connection, a omept used in the previous
judged in the first instance by the districuco Code of Criminal Procedure, but which is relinquished
Of course, there cannot always be a prorogatiotte lege latais a term specific to the civil procedural
of jurisdiction as a result of joinder of cases undelaw, which was also dealt with in the interwar criminal
article 43 paragraph (1) of the Code of Criminaprocedural doctrine. It was then argued th&to or
Procedure. For example, there shall not be a genuimere offeices are connected when there is an objective
prorogation of jurisdiction if the same proséog unit  extrinsic connection between them, that is, there is no
has been notified and opened separate criminal filssibjective approximation between the perpetrators of
dealing with different material acts of one continuedhese offences as in the participation and by their
offence committed within the same territorialmaterial nature, the offences did not engage in a
jurisdiction. In this case, the joinder of criminal filescommon purpose as with the correlative offences, but
does not give rise to any proroigait of jurisdiction, not owing to extrinsic circumstances, e.g. place, time,
even territorial, the prosecuting unit being alsgersons, object, etc., a connection was established
territorially competent to carry out investigationsbetween the offences, a connection that makes them
regarding those material acts. connected®:. Concerning the notion of conneatioit
b) Optional joinder of cases was rightly stated in the legal literature that it is based
The optional joinder of cases is regulated bwn a criterion ofprocedural opportunityfor the good
article 43 paragraph (2)fahe Code of Criminal administration of justic¥.
Procedure and is, in essence, an incorporation, in a

30¢C. Voicu, in N. Volonciu (coord;odul de procedurfdigkimaivd z3ud méntHat adtugi #t, Edi tur
31 According to article 38 paragraph (1) of the Criminal Code, there are multiple offences when two or more offences werldmynmit

the same personritugh separate actions or inactions, before being finally convicted for any of them. Also, there are multiple offences when

one of the offences has been committed for the commission or concealment of another offence.
32 The participation in the offenceefers to the legal situation in which several persons participate -perpetrators, instigators or

accomplices in the commission of an offence under the criminal law act.
33|, TanoviceanuT r at at de drept kiTippr.ocAeCduurrite rpueln allutd,i cvioalr.ol,| ,Bucur ekt i, 19:¢
34Tr. Pop,op. cit, p. 190.
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Obviously, in the cases of optional joinder, thereontradictory decisions in the same criminal case on the
shall be no prorogation of jurisdiction where the coursame matter of fact or law.
or, as the case may be, the prosecuting authority is
competent materially or by the quality of the person and
_te_rritorially in relatic_)n to all the. case_s_involved in the 5. Jurisdiction in case of joinder of
joinder. However, since the optional Jom(_jer cases refriminal cases. Sanctions
to offences and/or differentepsons, the likelihood of ] ) ]
joinder producing an effect of prorogation of  AS we have stated in Section Il dedicated to
jurisdiction is much higher than in the case ofnalyzing the regulation of the institutionr fipining
compulsory joinder of cases. the cases in the current Code of Criminal Procedure and

c) Joinder of cases with the same object before tH@ the previous Code of Criminal ~Procedure,

same court jurisdiction in joinder of cases in criminal matters

In line with the above, the current Code oféssentially involveswo elements the judicial body
Criminal Procedure has also regulated as a matter g2mpetent to issue thgrocedural act ofthe joinder
novelty the situation of compulsory or optional joindefherefore, to decide whether or not the cases are joined,
of cases wherthere are several cases judged by the but also the judicial body competetat subsequently
same court having the same object article 43 Judg'e'the joined casdhe uniquecase resulting from
paragraph 3 of the Code of Criminal Procedure). the joinder). _ . o

We consider that, although from the wording of ~ Both during the trial and the criminal
article 43 paragraph (3) of the Code of Crimina!nYeSt'gf"‘t'O”a the judial body competent to or_der the
Procedure would appear to be in the presence ofi¢nder is the same body that subsequently judges or
special case, distinct from joinder, in fact the abovivestigates the joined cases. This jurisdiction to
mentioned provisions do not regulate a real case fsOlve the joined cases becomes, through extension
joinder of cases, but rathan apparent case or, at the (Prorogation), a material or personal jurisdiction or, as
most, a case assimilated by the legislator in the the casenay be, territorial jurisdiction.
actual cases of joinder Since the text of law refers to Synthetically, thgurisdiction to judge/prosecute
the phrasdithe same objeotof the cases judgeiiby all the off_ences and' all the perpetrators belongs to the
the same coudt we consider that these cassare court which was firstly notified/prosecutor's office
characterized biglentity of person and offeriéeUnder which was firstly notified in the case of judicial bodies
these circumstances, the reason for joinder referred 3an equal level, or, as the case may be, the court of a
in article 43 paragraph (3) is different from thehigher levelithe Prosecutor's Office of a higher level in
reasoning of the institution for joining the cases, that i€ case of judicial bodies of different levels. Also, as
to bring together, in theasne file, cases relating to we have stated, the concurrence between the civil and
distinct factual aspects. military nature of the judiciabody is in favour of the

Therefore, under article 43 paragraph (3), theivil nature of the judicial body, complying with its
joinder of cases, being about the same object of tifgvel equivalence. _ _
casescannot lead to a prorogation of jurisdiction At the same time, unlike the rules applicable
However, the only procedural remedy to avoid sase during the trial, if following the joinder of cases, the
which the cases with the same subject are settled by #f@Secuting authority orders the closing or splittrsy
same judicial body at the same time, can only be that ggoards the offence or the perpetrators, who determined
joinder of cases. the jurisdiction of a certain body, the jurisdiction to

The text provides that both the provisions of&Ty out the prosecution is lost as regards the other
paragraph (1), which regulates the compulsory joindepffences. o _
as well as thoseniparagraph (2) of article 43, which According to the provisions of article 281
regulates optional joinder are applicable. In thi®aragraph (1) letter b) of theo@Ge of Criminal
respect, the text is deficient, and it is not clear whethgfrocedure, in the configuration given by the Decision
if there are two cases with an identical object, thef the Constitutional Court of Romania no. 302/2617
joinder would be compulsory or optional. On thisqipi  disregarding the rules on the material and personal
we consider that, when identifying an identical objedtrisdiction of the courts and the prosecuting
in relation to two or more criminal cases judged by th@uthorities, when the trial oreéhprosecution has been
same courttheir joinder must be mandatory and conducted by a J_udlClaI body of a lower Iev_eI than the
cannot be left to the appreciation of the panel which h&@mpetent judicial body, shall be sanctioned with

been firstly vested. Otherwise, teeis a risk of a@bsolute nullity. On the other hand, the rules on
territorial jurisdiction are provided under the sanction

35 strictly related to the trial by the first instance court, both article 317 of the Code of Criminal Procedure 1968)@B@lasfithe Code
of Criminal Procedure stipulate that the trial is limited todffences and persoirsdicated in the document instituting the proceedings.

36 The Decision of the Constitutional Court of Romania no. 302/2017 passed on 4 May 2017, fotredlégislative solution, included in
the provisions of article 281 paragraph (1) letter b) of the Code of Criminal Procedure, which does not regulate imtheftatemplute
nullity the violation of the provisions on the material jurisdiction and gy quality of the person of the prosecuting authority, is
unconstitutional.
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of relative nullity , being necessary to prove the injuryprovisions of the supreme court stipulated in a decision
inflicted by the person invoking it, according to thepassed in the appeal are relevant, consideringtieat
provisions of article 282 paragraph (1) of the Code dafisregard of the obligaion to join the casesis
Criminal Procedure. sanctioned with absolute nullity when the prorogation
It has been pointed out in the specialized doctrineefers to the material and personal jurisdiction and
that, when the prorogation is determindy the relative nullity when the prorogation relates to the
application of different rules of material jurisdiction orterritorial jurisdictiori®. In that case, the legal situation
by the quality of the person for some defendants was represnted by the existence of two case files
those caseshe effect of the prorogation of jurisdiction judged by the same court (Cluj Court) concerning
is mandatory under the sanction of absolute nyllitymaterial acts that were included in the content of a
since the prorogation gdirisdiction is always in favour single continued offence of influence peddling for two
of the higher couft. For the identity of reason, in view defendants. Although there were no requests for joinder
of the Decision of the Constitutional Court of Romanian the case, the failure to join the cases being criticized
no. 302/2017, we consider that such a sanction algo the appeals, the Supreme Court considered,
intervenes if the prorogation of jurisdiction is done irhowever, that in this case, it was not even a matter of
favour of the higher level prosecutor's office. prorogation of jurisdiction, since jurisdiction over the
Analyzing the rules for determining the perpetrators and their offences resigth one and the
jurisdiction in case of compulsory or optional joindersame court Cluj Court, and not to more courts of an
of cases during the trial stipulated in article 44 of thequal level or different levels. As such, it was found
Code of Criminal Procedure, we consider thia¢ that thefailure to join the cases did not in any way
sanction of absolute nullity may be applied in the affect the material, personal and/or territorial
following hypotheses jurisdiction of the courtthat is legally gained by the
A first hypothesiscould be that in which the trial same unique court, which was vested from the
of the joined cases is carried out in violation of the rulelseginning to settle the two cases.
of jurisdiction in article 44 paragraph (1) of the Code of As regards the violation of the jurisdiction rules
Criminal Procedw, more precisely in the case wheran case of optional joinder of cases, we consider that the
the trial of the joined cases is not made by the highanalysis of a possible nullity camlg be made if the
court in relation to the nature of the offences or theequest for joinder has been admitted (because only in
quality of the perpetrators, but by a lower court. this case an effect of prorogation of jurisdiction
A second hypothesisnight be that in which the becomes possible), and the hearing of the cases by a
trial of the joined cases is carried out in violation of thenon-competent court according to the distinctions
jurisdiction rules in article 44 paragraphs (1) and (2) ofontained in article 44 ofhe Code of Criminal
the Code of Criminal Procedure, respectively by th@rocedure.
military court instead of the civil court. Finally, all these distinctions regarding the
A third hypothesis could equally be the one in sanction of nullity in the event of nemompliance with
which the offences expressly stipulated in article 44he rules of jurisdiction in the area of joinder of criminal
paragraph (3), namely the concealment, the favourirmases are also properly appliddring the criminal
of the offender and the failure to report certain offencegjvestigdion.
are joined in the offence to which they refer and are
judged by a lower level court, althoughey would
have been in the jurisdiction of a higher level court in 6. Case joinder procedure

relation to the quality of the person what he has . . . .
quaity P During the trial according to the rules stated in

committed them. ) .
Lastly, another hypothesisin which we consider article 45 of the Code of Criminal Procedure, the
’ i be orderecht the request of the

that the absolute nullity sanction could also be imposd@inder shallh e the i frici
is that in whictthe court rejects the request for joinderProsecutor, the parties, the injured party @dbfficio,

although, a compulsory joinder is applicable in thi f the competentcourt which has jurisdiction to judge

case and the jurisdiction to judge the joined cases woUly Prorogation (the court which joins the cases). We

have rested with a court of higher level. We consideFf)r'_Sid‘?r that, although the law does_ r_10t make a
however, that such a hypothesis would be mo'glstmctmn, the holders of the request for joinder can be
difficult to find in the judicial practice, since the both those who determine the jurisdiction of the court

compulsory joinder of cases is rather capable of J:é'dg_ing the joined cases, as well as the ones in the court,

prorogation effect in the area of territorial jurisdiction,Ju‘jg'rXJ the casg to t;]e joined. dqural oh d th

than an effect in terms of material jurisdiction. S regards the procedural phase and the
From the perspective of the effects thabasible procedural stage of the cases, it is necessary for these

rejection of the joinder of cases in a compulsory case 6#S€S 10 be in theame procedural phase and stage
joinder may have in the field of jurisdiction, theand the cases ued_the prlmlnal investigation with .
those that are pending trial, the cases in progress with

87.C. Voicu, in N. Volonciu (coordodul de procedurEdigHimavat z3ciotme nHiatadtugidt, Editura
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those in the preliminary chamber procedure or the cadeg the judge conducting the preliminary chamber and
under appeal with those judged by the first instanasot bythe court

court cannot be joinéd In this respect, article 45 Consequently, in relation to the foregoing, the
paragraph (2) explicitly states that the joinder may takpidge conducting the preliminary chamber ddased
place if the cases are judgég the first instance that the joinder of cases in criminal matters is made
court, even after the decision has been cancelled before the first instance court and not in the preliminary
annulled, orby the court of appeal. The joinder is chamber procedure.

essential for the cases to be judged at#me time, so We also embrace the arguments put forward by
that, to the extent that one of the cases has been final judge conducting the preliminary chamber of the
judged, there can be no question of joining tffem High Court on the diject matter and we consider that

Given that a new trial by the first instance courthe joinder of criminal cases cannot take place in the
as a result of the cancellation/annulment of the decisigmeliminary chamber procedure. In addition to the
in the appeals is a wnetrial on the merits of the case, textual arguments put forward in this case, the
we consider that two cases judged by the first instanp@ssibility to join the cases in such a procedure should
court can be joined, one of which is in a first proceduraliso be examed in the light of the solutions or
cycle and the other in a second procedural cyclejeasures that may be taken in the this procedure.
determined by the cancellation/annulment with referral For example, if the cases are joined in the
for a new trial. preliminary chamber, and the judge conducting the

In the doctrine, there was discussion about thegreliminary chamber would order, in the first instance,
possibility to join the cases in the preliminary chambetio remedy the iegularities of both documents
stage, the parties expressing their points of view. In thigstituting the proceedings which are the subject of the
respect, the supreme court's view seems to be the omgifications conducted in the preliminary chamber.
according to whictthe joinder of cases cannot occur Given that we are talking about two distinct
in the preliminary chamber. Thus, the High Court of indictments, so two procedural documents belonging to
Cassation and Justice, in order to settle a challendéferent prosecurs, we would practically have
against the preliminary chamber resoluffpn situations in which the filter procedure would be unduly
considered that the joinder of cases could only bdelayed, with each prosecutor being liable for his/her
carried outafter thepreliminary chamber procedure own indictment and his/her own file. At the same time,
Consequently, the judge conducting the preliminarg possible joinder in the preliminary chamber can never
chamber may refer a case to a court to value the joindead to a joinder of the prosecution files pending before
with another case which is judged by it, only after théhe court, especially as we are in the presence of
preliminary chamber procedure and the start of trial. prosecutions which are, basically, finalized.

Accordng to the judge conducting the Finally, the court competent to judge the joined
preliminary chamber within the Supreme Court, theases shall decide on the request for joinder ortson i
provision for referral of the case in order to value thewn initiative, by acourt session reportwhich can be
joinder may be included in the report ordering the stagppealed only with the merits of the case.
of trial. During the criminal investigation the case

In order to state the above, the judge conductinginder procedure is different in view of the nature and
the preliminary chamber within the Supreme Courspecificity of this procedural stage, although, in
considered that, in relation to the provisions of botprinciple, the rules applicable in the field of joinder
article 43 but also of article 45, paragraph (2) of thduring the trial apply accordingly. In particular, the
Code of Criminal Procedure, the joinder of cases mgginder during the criminal investigation may be
be made ifthey are judged by the first irstance court  ordered at the request of the parties but also of the main
According to the same judge, by using the phfdse subjects, namely the suspect and théimicas well as
the first instance coudt in relation to the provisions of ex officio by the prosecutor's office competent to carry
article 3 paragraph (1) letter d) and paragraph (7) of tlwut the criminal investigation for all the joined cases.
Code of Criminal Procedure and the name of Chapt@he joinder, as a procedural act, is ordered by the
Il - iHearing by ke first instance couwtin Title Ill -  prosecutor by means of an ordinance.
fiTrialo of the special part of the Code of Criminal
Procedure,the legislator wanted the cases to be
joined only after the preliminary chamber 7. Conclusions
procedure. In fact, according to the judge, another
argument to supporhis theory is the fact that, in the
preliminary chamber, the filter procedure is carried o

Considering all the l=ove matters, it can be
Lﬁoncluded that the joinder of the criminal cases in the
Romanian procedural law is a complex institution with
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