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OFFERING BRIBES: A LEGI -PRAGMATIC PERSPECTIVE  

Basim Yahya Jasim AL-GBURI* 

Abstract 

Offering a bribe is generally thought of as giving something of value with corrupt intent to influence an action of a 

civil servant in his official capacity. This act can be accomplished physically or verbally hiding behind elaborate code words 

built in socio-pragmatic norms specific to a given community so that they can easily mislead those outside the transaction. The 

present paper approaches this offence from two perspectives: legal and pragmatic. It shows how it has been perceived in 

criminal laws and how it is realized through socio-linguistic expressions which can potentially be understood by the 

interactants as signs of offering bribes. The study is guided by two research questions: Are there linguistic expressions from 

which the speakers of Iraqi Arabic can typically infer that the speaker is offering bribes? And what insights can the pragmatic 

analysis offer the judge or trier of facts in evaluating the evidence on this offence? The major argument in the present paper is 

that the linguistic evidence can have no less evidentiary value in detecting the corrupt intent of bribery than the circumstantial 

evidence.     

Keywords: Bribery, Pragmatic analysis, forensic linguistics, criminal evidence, Iraqi context bribery in Iraq. 

1. Introduction 

In everyday interaction people use verbal and 

nonverbal means of communication to convey the 

message to their interlocutors. Offer, agreement, 

disagreement, warning, accepting, refusing, requesting 

etc., can be performed by nonlinguistic means using 

gestures, body movements, hands or signs. Using 

language to request something or someone to do 

something, offering something to someone or agreeing 

to do something to someone are all actions that can also 

be performed through language. Such verbal actions are 

not suspected or incriminated. They are commonly 

used in normal communication. They are suspected and 

indicted only when they contain illegal elements. That 

is when what is being offered, requested or accepted is 

illegal or illegitimate. Technically speaking, when what 

is exchanged is illegal quid pro quo. 

To most people bribery is no more than offering 

someone some money for doing something which he 

should not do and the other party, usually a public 

official, agrees to do it. It is the practice of enticing 

someone to do something he is otherwise unwilling or 

reluctant or legally forbidden to do, with money or gift. 

But bribery is much more complicated than this. It is 

applicable only when the transaction is forbidden by 

law either explicitly or implicitly and requires one party 

to break a law, or neglect his duties and typically 

involves a public official who agrees to do this illegal 

action. Bribes can hide behind terms ranging from 

direct to indirect using various strategies of indirectness 

and elaborate code words built in socio-pragmatic 

norms that are specific to a given community group and 

can easily mislead those outside the transaction.          

The present paper attempts to consider offering 

bribes from two perspectives: legal and pragmatic 
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focusing on the pragmatic aspect. This is because the  

pragmatic manifestation has not been given its due 

interest in the literature on bribery despite the fact that 

the words that accompany the acts of offering, 

requesting, and accepting can change these physical 

acts into punishable crimes. This paper provides a data-

based evidence on offering bribes with all its verbal 

manifestations in the Iraqi context in all its phases and 

from which interactants can easily infer the intended 

meaning which the speaker wants to convey. The major  

argument  in the present study is that  the linguistic 

evidence can have no less evidentiary value in detecting 

the corrupt intent of bribery than the circumstantial 

evidence. It is guided by two research questions:  Are 

there linguistic expressions from which the speakers of 

Iraqi Arabic can typically infer that the speaker is 

offering bribes? And what insights can the pragmatic 

analysis offer the judge or trier of facts in evaluating 

the evidence on this offence? 

Bribery: Legally Considered 

Bribery is commonly thought of as a corrupt 

behaviour or a misconduct of a public official accused 

of betraying the public trust by requesting or accepting 

money, an article of value, or a benefit in return for his 

official responsibility. Collin (2000:36) defines it 

loosely as ñthe crime of giving someone a bribe-money 

offered corruptly to someone to get him to do 

somethingò. Oran and Tosti (2000:61) view it as the 

offering, giving, receiving or soliciting of anything of 

value in order to influence the actions of a public 

officialò. Martin (1997:52) stipulates that the offer, 

reward, or advantage be given to a servant of a public 

body ñin relation to any matter with which that body is 

concerned. A more comprehensive definition of bribery 

is provided by West's Encyclopedia of American Law; 
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where bribery is seen as ñthe offering, giving, receiving 

or soliciting of something for the purpose of 

influencing the action of an official in the discharge of 

his or her public or legal duties. A bribe may consist of 

money, or of personal favour or benefit, a promise to 

later payment or privilege, or anything else the recipient 

views as valuable.  ñ (Hooper, 1968:118) 

Bribery, as such, overlaps with related acts such 

as extortion and blackmail and grafts. For Perkins and 

Boyce (1982 in Garner 1999:605) the dividing line 

between bribery and extortion is shadowy. If one other 

than the officer corruptly takes the initiative and offers 

what he knows is not authorized fee, it is bribery; if the 

officer corruptly makes an unlawful demand which is 

made by one who does not realize it is not the fee 

authorized for the service rendered, it is extortion. For 

Martin (1997: 181) extortion is an offence committed 

by a public official who uses his position to take money 

or any other benefit that is not due to him. Lindgren 

(1993: 1695-1702) distinguishes between two types of 

extortion: extortion by threat and fear and extortion 

under colour of office.  Coercive extortion refers to the 

illegal use of threat or fear to obtain property or 

advantages from another; extortion under colour office 

is the seeking of a corrupt payment by the public 

official because of his ability to influence official 

action.  

By contrast, bribery seeks not only to have a 

preferential treatment but also to influence the official 

action in his or her favour. Thus, ñthe same envelop 

filled with cash can be a payment extorted under the 

influence of unfairly positive treatmentò(Ibid:1700). 

Blackmail is the act of getting money or a benefit 

from  someone by threatening to make public 

information  of a secret which a person does not want it 

to be  revealed. Elliott and Quinn (2006: 219) and 

Martin (1997: 47) consider a person guilty of blackmail 

when he makes any unwarranted demand with menaces 

for the purpose of financial gain. Menace is the major 

criterion for distinguishing extortion and bribery from 

Blackmail.  

Grafti also overlaps with bribery. It is defined as 

offering, or receiving money, a benefit, or an article of 

value as a reward for a past official decision in an 

attempt to receive favourable consideration in the 

future. . Various states in the United states declare it a 

crime because the public is deprived of the right to 

receive honest and faithful service.  

Thus, blackmail and extortion are similar to 

bribery in that both involve receiving money or 

advantage as an inducement for doing or omitting to do 

something. They differ from bribery in that bribery is 

an offence of a public official while blackmail and 

extortion are not. Also, both blackmail and extortion 

have varying degrees of menace, whereas bribes are 

mostly given voluntarily. Graft  differs from bribery in 

that graft, unlike bribery, does not require an intent to 

influence or to be influenced . 

Legally, bribery comprises three distinct types of 

acts: bribery of public officials, bribery of elections and 

bribery of and by agents. The present paper is restricted 

to the first type of acts, namely, bribery of public 

officials.  

In bribery of public officials two important 

elements must be available: a public official and a 

corrupt intent to influence or to be influenced in 

carrying out a public duty to wrongfully gain a financial 

or other advantage for himself or herself. And in order 

to find the defendant guilty of this offense most of 

world statutes, including Iraqi penal code No. 111 of 

1969 Articles No.207-214 (amended), stipulates that 

the prosecutor must prove each of the following three 

elements beyond a responsible doubt: 1) That the 

accused offered, gave or promised something of value 

to a public official; 2) That the person(s) who solicited 

or received the money or article of value was at that 

time a public official; and 3) That the offerer and/ or the 

public official did so corruptly with the intention to 

influence an official act as a remuneration for the 

advantage or promise given. 

The first element in bribery is that the public 

official must be a government officer or employee 

acting for or on the behalf of the government. The 

official act is usually understood as any decision or 

action which may at any time be pending or be brought 

before any public official, in such official capacity, or 

in such official's place of trust. The decisions or actions 

are those which are generally expected of public 

official. 

The corrupt intent is the second important 

element in bribery which must be proved by the 

prosecutor beyond any responsible doubt. The court 

must contend beyond a reasonable doubt that a person 

who offers money or a thing of value corruptly to a 

public official acts knowingly and intentionally with 

the purpose of accomplishing an unlawful end 

regardless whether the act was successful or not.

 Because of the importance of proving or 

disproving intent in bribery a detailed discussion of this 

concept will be made paying special attention to 

physical and verbal representation of the corrupt intent 

in bribery.  

Intent is commonly viewed as a psychological 

phenomenon (De Jong 2011:1). It is a ñmental state that 

a person may have regarding the doing of a future actò 

(Tiersma 1987:324). Black's Law Dictionary 

distinguishes between intent and motive. Unlike motive 

which is the inducement to do some act, intent is the 

mental resolution or determination to do it. It is the state 

of mind accompanying an act especially a forbidden 

act. (pp. 813-814). Various types of intent can be 

identified: intent can be general or pertaining to specific 

crimes; immediate relating to wrongful act or implied 

from speech or conduct. A person's intent cannot be 

easily proven by overt behaviour or witness's 

testimonies. The court, therefore, has to infer it from the 

subtotal of the circumstances including factual 

presumptions (Kadmi 1994 in Azuelos-Atias 

2007:101). 
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In Bribery, the corrupt intent must be proved in 

the act of offering, soliciting and/ or accepting money 

or the items of value by the public official which will 

influence the discharge of his official duties in return 

for the payment. More specifically, ñthe item of value 

must be corruptly offered with the intent to induce that 

person to act in a particular way in his or her official 

capacityò (Solan&Tiersma 2007: 194). Likewise, the 

prosecution must prove beyond a reasonable doubt that 

the defendant, the public official acted with corrupt 

intent in exchange for the illegal quid pro quo.  

It is not necessary to show that the public official 

to whom the bribe was offered was actually corrupted 

by the offer. Similarly, there is no need to show that the 

official accepted the bribe. Some statutes pass that 

regardless of who initiates the deal.  Either party can be 

found guilty of the crime independently of the other. 

Saudi Arabia Anti Bribery Law in Resolution No.175 

on 28-12-1412 AH provides in Article (9) that ñany 

person offering a bribe, and which is not accepted from 

him shall be punished with imprisonment not 

exceeding (10) years or fine not exceeding one million 

Rials or bothò. Article 313 of Iraqi Penal Code No.111 

of 1969 provides that ñanyone who offers a bribe to a 

public official and is not accepted from him shall be 

punished with imprisonment or fineò. This implies that 

there must be a corrupt intent in the mind of one of the 

parties; therefore it is personal not joint in nature. Yet, 

bribery is generally regarded as an offense of a public 

official and the offerer of the bribe is deemed an 

accessory whose punishment is derived from the 

punishment of the public official.  

Bribery: Pragmatically considered 

The act of bribery is partly physical and partly 

linguistic. The physical act is usually expressed through 

offering, or promising to offer, requesting, accepting or 

taking  money,  an article of value or a benefit. 

Linguistically, the act of bribery is usually expressed 

indirectly through words but its intention can be 

guessed by the interactants through various types of 

contextual and paralinguistic cues. Pragmatics, the 

study of the intended meaning of the speaker, the 

choice he makes, the effect his use of language has on 

other participants in an act of communication 

(Leech,1983;Crystal 1991;Yule1996) is particularly 

relevant to the linguistic analysis of bribery. 

Pragmatists postulate that on any occasion the 

verbal action performed by a speaker consists of three 

related acts: locutionary; illocutionary, and 

perlocutionary (Austin,1962; Searle,1979). A 

locutionary act is the basic act of utterance or producing 

meaningful linguistic expressions: An illocutionary act 

is the use of well-formed utterances to perform specific 

communicative function(s): to make a statement, an 

offer, a suggestion ,and the likeéThe perlocutionary 

acts refer to the effect, the speaker wants to create upon 

other participant(s) while producing his utterance. 

Pragmatics, in fact, focuses on what is not explicitly 

communicated and on how utterances in situational 

contexts are interpreted. It is concerned ñnot so much 

with the sense of what is said as withéwhat is 

communicated by the manner and style of an utteranceò 

(Finch 2000:150). This is why the act of bribery can 

have pragmatic implications. 

Speech Act Theory 

An essential topic that exists in almost all books 

on pragmatics is speech acts. Speech act theory  

originally initiated by J. Austin (1962) in his book 

ñHow to do things with wordsò and developed by the 

philosopher John R. Searle assumes that a significant 

part of our use of language is to perform certain acts, 

and that utterances can be regarded as events in a 

similar way to other actions. Austin first distinguishes 

between constatives and performatives. Constatives are 

utterances such as statements and questions where 

actions are being described or asked about rather than 

explicitly performed. Performatives on the other hand 

are utterances the saying of which perform the actions 

named by the verbs (Finch 2000: 181). In order for 

specific utterances to be counted as performatives, a 

number of conditions must be met. These conditions 

are called felicity conditions. Austin (1962 in levinson 

1983 : 229) distinguishes three main categories of these 

conditions; 

a) There must be a conventional procedure having a 

conventional effect, and the circumstances and 

persons must be appropriate as specified in the 

procedure. 

b) The procedure must be executed correctly and 

completely, and 

c)  Often the person must have the requisite thoughts, 

feelings and intention, as specified in the 

procedure and if consequent conduct in specified, 

then the relevant parties must do. 

In addition to the felicity conditions, Yule (1996: 

50) points out that in everyday contexts among ordinary 

people there are at least six preconditions on speech act. 

There are the general conditions, that they understand 

each other and are non sensical, content conditions, that 

the content of the utterance must be about a future 

event; preparatory conditions, that each act has its own 

preparation; sincerity conditions, that the speaker 

genuinely intends to carry out the future action; and 

essential conditions, that the utterance changes the state 

of action or being and create new state or obligation. In 

bribery, for example, the general condition is that each 

party ,the offerer and the offeree are serious and want 

to complete the transactions. The content condition is 

available in that offering bribes is for doing a future act. 

Sincerityconditions is met since both the parties intend 

to perform what they commit themselves to do. 

Many suggestions have been offered to classify 

speech acts. The most important classification is the 

one presented by Searle (1977 in May 1993: 131). 

Searle distinguishes five main types of speech acts: 

representative, directives, commissives, expressives 
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and declarative. Representative speech acts represent a 

state of affairs  where the intention is to make the words 

fit the world e.g. statements. Directives aim at directing 

the hearer towards doing something e.g. orders. 

Commissives are those types of speech acts in which 

the speaker commits himself to doing something e.g. 

promise. Expressives involve expressing a certain 

psychological state e.g. congratulations. Declarations 

are speech acts that bring about something to the world 

e.g. marriage and divorce (Cf. Leech 1983: 205-206; 

Finch 2000: 182). 

Indirectness: Characteristics and 

Strategies 

Speech acts of the kinds already mentioned can 

either be direct or indirect. A speech act is said to be 

direct when the form of the utterance coincides with 

what the speaker is intending to convey i.e. when the 

utterance directly, openly, plainly and bluntly 

communicates what it intends to communicate. By 

contrast in indirect speech acts there is a mismatch 

between expressed and implied meaning. In 

indirectness, Searle (1979: 31-32) notesthat ñthe 

speaker communicates to the hearer more than he 

actually says by way of relying on their mutually-

shared background linguistic and non-linguistic 

knowledge together with the general powers of 

nationality and inference on the part of the hearer.  

Indirect speech acts are quite common in 

everyday conversation. Pinker et al (2008: 833) point 

out that people often do not blurt out what they mean in 

so many words; they, instead, veil their intentions in 

innuendo, euphemism, or double speaker. When people 

speak, they often insinuate their intent indirectly rather 

than stating it as a bald proposition. Examples include: 

sexual come-ons, veiled threats, polite requests, and 

concealed bribes. Because of most bribery acts are done 

indirectly a detailed discussion of the indirect speech 

acts is going to be made so as to provide a linguistic 

background for subsequent discussion. 

Indirectness is an immediate and central concern 

of pragmatics. Obeing (1994: 42) views it as ña 

communicative strategy in which the interactants 

abstain from directness in order to obviate crises or in 

order to communicate difficulty and thus make their 

utterances consistent with this face and politenessò. 

Indirectness is often appealed to for a variety of 

reasons. Thomas (1995: 143-6) points out that 

indirectness is universally used for four reasons: 

interestingness, increasing the force of the message, 

competing goals and politeness, and regard of face. In 

other words indirect speech is used to make the 

message more interesting, more forceful and effective 

and more politely expressed , to save face, avoid 

embarrassment, and to achieve the sense of rapport that 

comes from being understood without saying what one 

means. Dews et al (1995 in Alkhaffaf 2005: 94) 

believes that indirectness provides immunity to the 

speaker and frees him from full responsibility of what 

he has meant. The speaker can easily claim that he is 

responsible for what he has actually said not for the 

indirect meaning that the listener attaches to what he 

has said. 

A closer look at the various aspects of 

indirectness reveals that it has a number of 

characteristic features. Indirectness is said to be: a 

universal, intentional, non conventional, rational and 

risky linguistic phenomenon 

(Leech,1981;Levinson,1983; and Grundy,2000). It is a 

universal linguistic phenomenon because it is found in 

almost all cultures and societies although different 

cultures vary widely in how, when and where to use it. 

It is intentional in the sense that its aim is to ñproduce 

specific effect upon the hearer utilizing shared and/ or 

background knowledge, and interlocutor's rationality 

and inferenceò (Thomas 1995: 119). It has non-

conventional forms, most of them use non conventional 

forms i.e. forms which are not commonly used to 

communicate the function intended. It is rational in that 

ñspeaker is behaving in a rational manner to avoid 

embarrassment or face threateningò (Dascal1993 in 

Ibid: 121). Finally, indirectness is costly and risky: it 

takes longer time for the hearer to understand what the 

speaker wants to convey; and the hearer may not 

understand the speaker's intention or he may 

misinterpret the intended meaning that is expressed 

indirectly (Ibid). 

In everyday communication, the frequent use of 

indirectness is said to be governed by a number of 

variables the most important of which are:  the relative 

power of the speaker upon the hearer, the social 

distance between the interactants, and the degree of 

imposition, rights and obligations each party enjoys 

(Thomas 1995: 124-9). The employee, for example 

tends to be more indirect when expressing his 

dissatisfaction about his employer. By contrast, you 

feel in less need to employ indirectness when you feel 

close to someone, or similar to his age, social class, 

occupation etc. You need to use indirect speech when 

the size of imposition is relatively great as when you 

ask someone to do something to you which might be 

greater than his ability or beyond his ability. Finally 

indirectness depends on whether or not the speaker has 

the right or obligation to affect the hearer's behaviour. 

Indirectness can be expressed in various ways. In 

relevant literature, these are called strategies of 

indirectness. Research work on indirectness (Brown 

and Levinson 1987, Obeng 1994, and Bull 2003 in 

Alkhafaf 2005) identify six strategies in which 

indirectness find expressions: metaphors, innuendoes, 

euphemism, proverbs, circumlocution and evasion. 

A metaphor is a twisted speech or writing used by 

a speaker or writer to embellish his/her utterance or 

writing by asserting that something is equivalent to 

another which in most ways different. It is sometimes 

appealed to save face and to give the indication that the 

speaker possesses good speech. Innuendo or 

insinuation is an indirect suggestion often with harmful  

connotation. 
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Innuendo is often resorted to when the 

interactants are engaged in delicate issues without 

being engaged in direct verbal dueling (Obeng 1994: 

53). The user of the innuendo can easily claim 

immunity provided that it is used responsibly without 

mentioning the name of the person whom the innuendo 

is directed at. 

Euphemism is usually appealed to when talking 

about delicate things or topics to overcome 

unfavourable implications or unpleasant connotation of 

a word or phrase by another which has less harsh and 

more cheerful expressions (New mark 1963in Naoum 

1995: 5) as when a man saying that his wife's physical 

structure is changed instead of saying that his wife has 

become pregnant. This strategy is said to flout Gricean 

maxims of perspicuity in that it is less clear (Obeng 

1994: 58). Yet, it can be seen as witty and eloquent and 

saves one's face. 

The strategy of using proverbs is by far the 

commonest strategy in which indirectness finds 

expression. Obeng (Ibid: 43) notes that the impersonal 

nature of the proverb helps the user to claim immunity 

from any social or individual penalty that might 

otherwise has been imposed. 

Circumlocution is a roundabout way of stating 

things. It is defined by McArthur (1981: 367) as ñthe 

use of a large number of unnecessary words to express 

an idea needing fewer words especially trying to avoid 

directly answering a difficult questionò. The excessive 

use of words may communicate to the interlocutor that 

the speaker does not like to answer the question 

directed to him or to talk about the point under question. 

Circumlocution again, flouts Grice's  maxim of manner 

ñbe briefò; yet it is recommended to maintain face and 

a polite way for refusing or accepting a controversial 

view point.  

Unlike circumlocution, evasion is derived from 

the verb evade ñto get out of the way or escape fromò 

(McArthur 1981: 620) It is a sort of tricky avoidance of 

answering  delicate or embarrassing question  which 

one has no option but to answer. It is a kind of face 

maintenance answer to a face threatening questions. 

Bull and Mayer (1988 in Al khaffaf 2005: 26) 

summarize the options available to the speaker to evade 

critical or embarrassing questions among which are: 

ignoring the question asked, attacking the question, 

apologizing, or declining to answer the question, 

stating that the question has already been answered or 

repeating the answer to a previous question. Again, 

evasion flouts Griceôs maxim of reference óbe 

relevantô; yet it an indirect strategy to keep up 

cooperation, overcoming face threatening and saving 

face in a tricky manner. 

Having identified the strategies that are 

commonly used in indirect speech act, the question to 

be addressed now is: how is it possible for the hearer or 

interactant to uncover the intended meaning of the 

speaker ñthe unsaidò from ñthe saidò, i.e. the literal 

meanings of the words uttered by the speaker? Put it 

simply, how does the ineractant get to the indirect 

meaning the speaker aims at?  

Considerable research has been devoted to 

provide an answer to this question. Grice (1975:  ) 

maintains that the interactant is able to guess the 

implied meaning of the speaker because competent 

language users are usually cooperative and observed 

the shared rules of conversation which are subsumed 

under what he called cooperative principle. This 

principle dictates that the speaker's contribution is 

suppose to be informative, truthful, relevant, brief, 

clear, unambiguous and orderly. Technically speaking, 

the speaker's conurbation should satisfy the maxims of 

quality, quantity, relation and manner. (Cf. Levinson 

1983; Grundy 2000). Violating one or more of these 

maxims will lead the hearer to make what Grice calls 

ñConversational Implicatureò . Grice's theory of 

implicature tries to explain a hearer gets from what is 

said to what is meant in occasions when the speaker 

conveys more than, or different from, the literal 

meaning of his words and expressions. To this end, 

Grice distinguishes, first between conventional and 

non-conventional or conversational implicature. 

Conventional implicature is evident from using specific 

lexical expressions and does not depend on special 

contexts for their interpretation. The use of 'but' and 

'yet' in any sentence have the implicature of contrast; 

'even' implicates 'contrary to expectation' (Yule 1996: 

45). By contrast conversational implicature is context 

dependent. It depends for their interpretation on a wide 

range of contextual information including information 

about the participants and their relationship with each 

other (Finch 2000: 167). 

The Speech Act of Offering Bribes: 

In everyday situations offering may be 

accomplished through physical and/or verbal acts (i.e. 

through language). Nobody is convicted for offering a 

service, an assistance, or money to another for 

humanitarian purposes. Yet an offer is indicted when 

the offer involves an illegal element i.e. when the offer 

is made in remuneration to an illegal act to be done by 

the offeree. Shuy (1993: 43) notes that ñthe difference 

between an offer and a bribe lies in: in the quid pro quo 

of a bribeò. Before we identify the distinctive features 

of the speech act of offering bribes, a review of the 

speech act of offering, in general, is required. 

Offering is commonly understood as presenting 

or promising to present something (money, thing, or 

service) to express acknowledgement, or to maintain 

positive social relationships leaving the offeree the 

choice to accept or deny the offer. Hickey (1986, cited 

in Al-Sha'baan 1999: 15) argues that as a speech act, 

offering involves a sort of commitment on the part of 

the speaker independent of the hearer. Following 

Searle's (1979) classification of speech acts,  Hancher 

(1979: 7) views offering as a commissive ï directive 

speech act requiring two participants to act: the offerer 

who looks forward towards the completion of the act by 
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a positive response from the offeree. Tiersma (1986: 

190, 197-198) argues that the speech act of offering 

must adhere to two basic types of rules: those that 

regulate the process of offering and those that count as 

placing the offerer under the obligation to carry out the 

terms of the bargain. These must be accompanied by a 

particular intent. 

Addaraji et al. (2012: 4) suggest that the speech 

act of offering be accounted for in terms of orientation: 

whether the offer is speaker-oriented, hearer-oriented 

or speaker-hearer-oriented depending on the speaker's 

intent to commit himself, the hearer or both. In speaker-

oriented offers, the speaker commits himself to do 

something to the hearer who is a mere observer, e.g. 

Shall I get you a chair? In hearer-oriented offers, the 

speaker directs the hearer to do an act if the hearer 

accepts the offer, e.g. Have a coke! ; while in speaker-

hearer-oriented offers, both the speaker and hearer 

commit themselves to do an act on condition that the 

hearer accept the offer, e.g. Perhaps we should have 

other cups of tea. 

The speech act of offering is also said to be 

culture-bound. The ways offering is done have cultural 

implications and differ from culture to culture (Leech, 

1983). The ways offering is made or expressed are 

considerably affected by the cultural value, customs 

and tradition and have, therefore, different 

implications. 

In terms of politeness theory, the speech act of 

offering is seen as a face threatening act. Within 

politeness theory, 'face' is understood as every 

individual's feeling of self-worth or self image; This 

image can be damaged, maintained or enhanced 

through interaction with others (Thomas, 1995: 169). 

Brown and Levinson (1987: 13) distinguish between 

two types of face wants: positive and negative. Positive 

face is reflected in the speaker's desire to be approved 

of, respected and appreciated by others; whereas 

negative face refers to the speaker's desire to be 

unimpeded, or put upon and to have the freedom to do 

what s/he wants to do. Within this framework, offering 

is done baldly or directly when the offer is in the 

hearer's interest. By contrast, offering is made 

indirectly when it is in the speaker's interest, when it is 

highly demanding on the part of the hearer, when the 

speaker expects that his offer might be denied by the 

hearer, or when the offer damages the hearer's self-

image or his reputation in the eyes of others. For these 

reasons, the speaker uses various strategies of 

indirectness to mitigate his offering.  

The speech act of offering bribes share the 

general speech act of offering in several respects. First, 

it is speaker-hearer-oriented in the sense that the offerer 

commits himself to what he has promised to offer only 

when the offeree does or promises to do what is 

required from him by the offerer in response to the 

rumuniration received or promised to receive. Second, 

there must be an intent-the offer intends to pay or 

present or do something and the offeree intends to do 

something to the offerer. Third, it is  a face-threatening 

act in that offering a bribe can have a bearing on both 

interactants and is normally refused and might lead the 

offerer to jail. It is, therefore, most often made 

indirectly to leave a chance for denial by both parties. 

The speech act of offering bribes, however, has a 

number of features which set it a part from the general 

speech act of offering. To me, the characteristic 

features of offering bribes are the following: 

First ,Applying  Austin's felicity conditions to 

bribery, in order for the speech act of offering bribery 

not to misfire, the offeree must be a public official 

having specific power or authority, and both the parties 

perfectly know that what they are doing is illegal, yet 

they intend to accomplish the deal to the end. 

Second It is a speech act of corrupt intent. The 

offerer promises to present money, an article of value 

or a service to a public official in exchange for a benefit 

an illegal act done by the public official for the benefit 

of the offerer. It is this corrupt intent which is 

incriminated by law. 

Third, it is mostly done indirectly. The offerer 

rarely uses bald-on-record strategies (to use Brown and 

Levinson's 1987 terms) in offering. This is because it is 

highly face-threatening act. S/he most often use indirect 

strategies and conversational implicatures to 

communicate his corrupt intent. S/he may use double 

meaning expressions, jokes, overstatements, 

maneuvering, etc., to save his face in case that the 

offeree does not accept the offer and also not to harm 

the offeree's reputation or self-image. Indirectness is 

also appealed to because these strategies can help him 

to easily deny his corrupt intent and thereby escape 

from punishment.   

Fourth, it may be preceded by negotiations with a 

third party especially when it occurs for the first time 

so that the offerer comes to the offeree (the public 

official) with full background knowledge about her/him 

and prior agreement about what, when, where and how 

it will be paid. When there is no third party, preparatory 

strategies such as requesting for help, explaining the 

problematic situations, checking the person(s) who can 

help doing what s/he wants and whether the person can 

accept a bribe to complete the corrupt transaction. 

Fifth, it is speaker-hearer oriented in the sense that both 

the offerer and the offeree benefit from the transaction 

when the offer is accepted by the offeree. 

Sixth, it is a bilateral corrupt contract.Theofferer 

commits himself to pay what he promises to offer and 

the offeree (the public official) commits himself or 

promises to do what is required from him by the offerer. 

Seventh, it is socially-conditioned and culturally-

bound. What is sometimes regarded as a grant, a present 

or a gift in a given situation or context in one society 

might be regarded as a bribe or a grafti in another 

society. 

Eighth, it is context-dependent. The words or 

expressions uttered by the offerer have context-

dependent meaning which are usually more or difficult 

from what the words might literally say. They are, 

therefore, understood differently by different 
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participants in a given communicative event. This will 

help the offerer to claim that his/her words have been 

wrongly understood. 

Ninth, the offeree must be a public official and the 

act to be done must be within his capacity. 

From a socio-linguistic perspective, offering 

bribes is to be viewed as a speech event of special type. 

A speech event is ña piece of linguistic interaction, a 

communicative happening consisting of one or more 

utterancesò (Criper and Widdowson, 1975: 185). As a 

speech event, offering bribes consists of a series of 

predictable events which seem to be recurrent in most 

bribery cases. They usually take four phases: 

stimulation, negotiation, agreement/disagreement, and 

extension (cf. the four phases of bribery-problem, 

proposal, completion and extension-suggested by 

Shuy, 1993: 21-24).  

In Iraq, the phases of offering bribery usually take 

the following route: A problematic situation is 

stimulated by expressions of some kind uttered by a 

public official indicating that the application cannot be 

managed in a normal way, or a contravention of special 

type which requires paying a lot or being demanding is 

committed. Next, a negotiation starts either directly or 

indirectly through a third party as a mediator in order to 

overcome or help solve the problematic situation. Then, 

the transaction may either succeed- when both agree on 

the terms of the deal or fail -when one of or both the 

parties disagree on the terms or the transaction itself. 

Finally, extension can be made when the parties agree 

to extend the agreement to include future transactions. 

Data Collection procedure and Analysis: 

Participants:  

In order to collect the data on the verbal act of 

offering bribes two groups of people were purposefully 

selected for providing the expressions and utterances 

that are commonly used by the interactants in the 

speech event of stimulating, negotiating, 

agreeing/disagreeing, and extending phases of offering 

bribes. The first group included public officials who 

were in direct contact with people and applicants in 

special institutions where offering, requesting and/or 

receiving bribes are quite probable. The public officials 

were randomly selected from those who work in the 

Vehicle Registration Department, police officers who 

work in criminal investigations, and public servants 

who work in  immigrations and passport office 

especially those responsible for issuing passports, and 

civil servants working in property conveyance section 

in Real Estate Registration office ï Mosul Branch, and 

those working as tax assessors in the General 

Commission of Taxation ï Mosul Branch. The 

participants in this group were asked to write down as 

many occasions and cases as possible that stimulate or 

drive the applicants to have their things done illegally 

and even tend to offer bribes indirectly to have their 

affairs completed. They were also asked to write down 

expressions that are typically regarded as an indirect 

offering of bribes. 

The second group of participants were solicitors , 

auctioneers, lawyers who are regularly in direct contact 

with the groups above and pursuants who apply for the 

offices mentioned above for one reason or another. The 

participants in this group were asked to write down the 

cases and circumstances that force them to follow 

illegal means and ways to have their applications done 

and their affairs completed. 

Instrument 

The instrument that was found to be appropriate 

to collect the data was two versions of an open-ended 

questionnaire. The first version was presented to the 

first group. It reads as follows: ñowing to your position 

in the office, being responsible for performing or 

supervising actions or applications directly pertinent to 

a large class of people and in direct contact with those 

who want to have their applications or business done, 

you come across people who persist on having their 

things done quickly and perfectly, legally or sometimes 

illegally. Would you kindly write down the cases or 

occasions when those people offer or promise to offer 

directly or indirectly money, service, article of value, 

benefit and the like to have things done for them; and 

the recurrent expressions as far as you remember from 

which you infer that they are indirectly offering 

bribesò?  

The second version was presented to the second 

group. It reads as follows: ñDue to your business as a 

regular pursuant or solicitor, being in direct contact 

with public servant especially those working in the 

Directorate of Traffic office, Passports Office, Real 

Estate registration, the General Commission of 

Taxation and the like, would you kindly write down the 

cases in which you have no way but to offer a bribe to 

have your application done quickly, and the 

expressions from which you infer that you should have 

to pay or promise to pay, money, an article of value or, 

a benefit if you want to have your business or 

application done quickly and smoothly. 

In addition to the questionnaire, interviews with a 

number of public officials, solicitors, auctioneers, and 

lawyers were made asking them to remember as many 

expressions as possible from which one infers that the 

speaker offers a bribe of some kind to have his business 

or application done. 

Data analysis and discussion 

The data collected were put into four categories: 

the expressions that indirectly stimulate the applicant to 

think of an illegal way to have his application or 

business done; the expressions commonly used in 

negotiation; the expressions that signal that the offer is 

accepted or denied; and the expressions which indicate 

that the transaction can be extended to other cases. 
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Below are the expressions that stimulate the applicants 

to think of illegal ways to have his business done from 

the points of view of the public officials in the 

institutions already mentioned. 

Expressions No. Translation 

Ͽϯϲ ϢϼϝІ ϝлуЯК ϢϼϝуЃЮϜ. 1. There has been a sign of attachment on 

your car in the vehicles register. 

ϤыϯЃЮϜ сТ ϥ̵ϡϫв ϝгК СЯϧϷв сЊϝ̵ЇЮϜ бЦϼ. 2. The chassis number of your car is different 

from the one fixed in our records. 

ЙϮϽϦ аϾъ  пЮϜ ЮϜсЊϝ̵ЇЮϜ бЦϼ ХуЦϹϧЮ ШϼϝгЫ . 3. You have to go back to custom office to 

check up the chassis number again. 

К ЙϮϽϦ аϾъϜ пЯоϽ϶ϒ ϢϽв ϢϼϝуЃЮϜ ЉϳУϦм ЉϳУЮ. 4. You have to go back to the inspection 

office to check up your car again. 

ϱЎϜм ϽуО бϧϷЮϜ. ϣужϝϪ йгϧϷЮ ϢϽϚϜϹЮϜ ЁУж пЮϖ ЙϮϼϒ. 5. The stamp is not clear. You have to go 

back to the same office to stamp it again. 

ЮϜ ЩЮϝгЮϜ сϯт аϾъсКϽЇ  ̯ϝ̵уЋϷІ . 6. The legitimate owner must personally 

attend in front of me. 

ϢϽЃЮϜ ЩЯЋт сЫЯϠ еувнт ϹЛϠ ЬϝЛϦ. 7. Come back in two days, I will put your 

application in the queue. 

The expressions above are quite normal in the 

vehicles registration office. There is nothing in them 

that leads or stimulates the interactant to offer bribes. 

What changes these expressions into stimulations that 

motivate some interactants to offer bribes to have their 

business done illegally is the communicative event or 

circumstance of the individual interlocutors and the 

background knowledge the public official has about the 

applicant. 

To begin with, expression No. 1 above stimulates 

offering a bribe when the applicant perfectly knows that 

the car has been officially attached and wants to lift the 

attachment sign illegally. Expression No. 2 leads to 

offering bribery when the applicant knows that the 

number of the chassis was fake or tampered with or 

does not want to go to the custom office to fix it 

correctly. Expressions No. 3, 4 and 5 lead to think of 

offering a bribe when the applicant has had painful 

experience in the custom office and that checking up 

the chassis number in the custom office or in the 

inspection office where very long queues of cars are 

waiting for him require a lot of time. Here, the 

interactant has no way but to negotiate with the public 

official to solve the problem. Expression No. 6 leads to 

think of offering bribes when the applicant is not the 

legitimate owner and that the owner cannot attend 

personally either because he is dead or very difficult for 

him to attend the registration office. Expression No. 7 

enhances negotiation with the public official and may 

sometimes offer a bribe when the applicant is from 

another governorate , lives in the suburbs, or his 

residence is far away  from the custom office  and 

cannot stay for days in a hotel waiting for his business 

to be done. 

The frequent expressions reported by those 

working in direct contact with people in the passport 

office and found to be leading to offering bribes were 

the following: 

Expressions No. Translation 

 ШϾϜнϮ слϧзв иϹтϹϯϦм ϟЛЊ. 1. Your passport is expired and it's renewal is 

not easy. 

бЂϒ ϹϯЮϜ ϓГ϶ ϟЛЊм йϳуϳЋϦ аϾъ ЙϮϽϦ ЭгЛϦ 

ϣЯвϝЛгЮϜ ев ϹтϹϮ. 

2. Your surname is wrong and you need to 

check it and the whole application should be 

renewed. 

ЩуЯК Йзв ϟЛЊм ϝЇзтЬ  аϾъ ϝлϫЛϠϒ ϣтϽтϹгЯЮ ϣвϝЛЮϜ. 3. You are prohibited from travelling abroad 

and lifting the prohibition mark is not easy. 

ϤϜϼϝгϧЂшϜ ϥЋЯ϶ аϾъм ЩЮϽ̵ϠϹϦ ϢϼϝгϧЂϖ. 4. The application forms have finished. You 

have to obtain one. 

ϣтнк ЬϜнϲцϜ ϣужϹгЮϜ ЯвϝЛгЮϝϠϣ  ϣгтϹЦ аϾъ ϝлЮ̵ϹϡϦ. 5. The identity card is expired. You need a 

new one. 

The first expression may lead the applicant to 

offer bribes to have his passport renewed when he 

needs to travel abroad urgently. Utterance No. 2 

stimulates offering bribes to correct the surname 

because the applicant perfectly knows that the legal 

route may take days or weeks but can be easily 

corrected by the public official in charge himself. The 

same applies to utterance No. 3 where the applicant 

absolutely knows that he will not be allowed to travel 

abroad unless he negotiates with the officer in charge 

to convince him to overlook the prohibition issued 

against him and permits him to travel. Utterance No. 4 

stimulates the crooked way to get an application form 

only when it is limited in number but essential for the 

application for a passport. Utterance No. 5 has nothing 

on the face of it. It obliges the applicant to think of an 

illegal way only when he learns that changing the 
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identity card is a very difficult task and needs a lot of 

time and effort. 

The cases that were reported to invite offering 

bribes in the taxation office mostly come under the 

following circumstances: 

Expressions No. Translation 

ϢϽуϫЪ ЩуЯКϣϡтϽ̵ЏЮϜм Ϣ̵Ϲв ϻзв ЙϮϜϽϦ бЮ 1. You have not shown up for a long time. I'm 

afraid the tax is high. 

ϣϡтϽ̵ЏЮϝϠ ШϹКϝЃж пϧϲ ϼϜϻКϒ ШϹзК. 2. Have you got excuses to help you?. 

 ϰмϼ ϝлу̵УЋж пϧϲ ϥЦм ϬϝϧϳϦм ϣЏтϽК ϣЯтнА ЩϧЯвϝЛв

ИнϡЂϒ ϹЛϠ ЬϝЛϦ. 

3. Your application needs a lot of time to 

finish. Come back next week. 

 

сϠϼмϒ ϓЇзв ев йзϚϝЫв дц ϣУКϝЏв ϣϡтϽЎ йуЯК ЩЯгЛв. 4. Your factory will have a high tax because 

its machinery is of European origin. 

ЩЎϽЛв пЯК СЇЪ ШϝЛв ЙЯГж пϧϲ ̯ϜϹО ЬϝЛϦ. 5. Come back tomorrow. We will assess the 

tax on your show on the spot. 

The first utterance incites the applicant to think of 

a wrapped way to bribe the public official only when he 

knows that the tax will be high. The second utterance 

arouses in the applicant the tendency to offer a bribe 

when he understands that the excuses decrease the 

amount of the tax but he has no excuses and wants the 

public official to help him in this respect. In the third 

case, the utterance instigates the applicant to bribe the 

public official when he has no time to wait for a week 

or more and wants his business done quickly. The 

fourth utterance greatly invites the applicant to think of 

a twisted way to change the place of origin of his 

machinery or a way which may reduce the amount of 

tax which he is supposed to pay. The fifth utterance 

invokes the tendency to offer a bribe when the applicant 

utterly knows that on the spot inspection will make the 

tax assessor increase the tax considerably. 

In the real estate registration office, the following 

cases were reported to invite the applicant to think of 

an illegal way to have things done for his benefit in the 

most appropriate way. 

Expressions No. Translation 

Эϯ̵ЃЮϝϠ Ͽϯϲ ϢϼϝІ йуЯК ϥуϡЮϜ. 1. There is a sign of attachment on your house 

in the registrar. 

Эϯ̵ЃЮϝϠ ϥ̵ϡϫв ϝв ϥуϡЮϜ Ьϝв ЭгϳЮϜ. 2. The buildings have not been fixed in the 

registrar. 

анЂ̵ϽЮϜ ϼ̵ϹЧж ϼϹЧж пϧϲ СЇЪ ЙЯГж аϾъ. 3. We have to see your house to estimate the 

charge. 

ϼϝЧЛЮϝϠ ϹтϹϮ ϹзЂ Й̵ЯГϦ аϾъм бтϹЦ Ϲз̵ЃЮϜ. 4. The title deed is old. You need a new title 

deed for your house. 

ϽЊϝЦ ϣϪϼнЮϜ ϹϲϜ. етϽЊϝЧЮϜ ϢϽϚϜϸ ев ϞϝϧЪ ϟЯϯЮ ϬϝϧϳϦ 5. One of the inheritors is a minor and you 

need to bring a certificate from the Minor's 

Affairs office. 

ШϼϜϸ ϹуЦ ϢϼнЊ ϟуϯϦ ϸϜϹПϠ пЮϖ ϰмϽϦ аϾъ. 6. You have to go to Baghdad to bring a copy 

of your house record. 

In the utterance No. 1, the claimant wants to lift 

the attachment sign at all costs because this sign 

prevents him from selling or buying the real estate. In 

the utterance No. 2, the claimant wants to fix the 

buildings on his land and recognizes that this needs a 

lot of time and effort a case which motivates him to pay 

something to have his buildings fixed. Utterance No. 3 

invites the inquirer to convince the public official not 

to go on spot inspection to assess the charges especially 

when he perfectly knows that on the spot assessment 

would be much higher. Utterance No. 4 may motivate 

the applicant to think of convincing the public official 

to overlook the date especially obtaining a new copy of 

the title deed takes time and a lot of effort. Utterance 

No. 5 stimulates the inquirer to ignore this certificate 

when he finds it difficult or impossible for him to obtain 

such a certificate from the minor's' Affairs office. 

Finally, utterance No. 6 invokes thinking of a twisted 

way to persuade the public official to ignore this 

certificate by offering a bribe especially when 

obtaining such a certificate is not very much necessary 

or when going to Baghdad is costly and risky. 

From the view points of solicitors', auctioneers', 

lawyers and regular pursuants who are regular 

customers in the offices above, some public officials in 

those offices are artful in creating obstacles or 

demanding the applicants to submit documents most of 

which can be overlooked leaving no choice for them 

but to pay or promise to pay a bribe to have his 

application or business done. The utterances above 

were mostly attached by expressions from which one 

may indirectly infer that the pursuant has to pay in order 

for his business to be completed. 

A part from the minute differences in the 

expressions that are recurrent in each office, solicitors, 

auctioneers, lawyers and regular pursuants reported a 

number of utterances that are regularly attached to the 

situations already mentioned:  
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Expressions No. Translation 

ЩТнЇжм ϝзТнІ ϣГуЃϠ. 1. Simple, scratch my back and I'll scratch 

yours. 

ЩϲϽУж ϝзϲ̵ϽТ. 2. My happiness is your happiness. 

ϹуУϧЂϒм ϹуТ. 3. Mutual benefit. 

ϣГуЃϠм ШϹтϒ екϸϒ. 4. Show me kindness. 

Ш̵ϽϳϦϒ пϧϲ ШϹтϒ Ш̵Ͻϲ. 5. Move your hand to make me move. 

Э̬вϝ϶ СЦϜм ЅуЮ сзЪ̵Ͻϲ ϣ̵тнІ 6. Do something, do not just stand there. 

ϴмϽͧ ϬϝϧϳϦ ЩϧЯвϝЛв. 7. Your application needs wheels. 

РϽЋв ϝлЮϸϜϽзт ЁϠ ϣГуЃϠ ЩϧЯПІ Ϝϻк Йв. 8. Your work is easy but it will cost. 

етϿжϝϠ ϢϼϝуЃЯЮ с̵Я϶ ЁϠ бк ЭуЇϦ ъ. 9. Don't worry, just put fuel in the car. 

ϝжнЃзϦ ъ ЁϠ  ϣЯлЂ. 10. Don't worry, but keep us in mind. 

Ϝ̭ϽгϳЮϜ ϣЦϝГϡЮϜ сзТ̵нІ ЁϠ ϣГуЃϠ. 11. Consider it done. Just show me the 'red 

card'. 

ϣЛТϸ ϝлЮϸϜϽзт ϣЯП̵ЇЮϜ. 12. Your application needs a push. 

 ЩϧЯвϝЛв Э̵гЪϒ ϹтϼϒсзϦнУт ϢϽϚϜ̵ϹЮϜ ЈϝϠ ъ Рϝ϶ϒ ЁϠ . 13. I want to complete your application, but 

I'm afraid that I might miss my bus. 

ϽϧТϹϠ сЇгϦ рϻк. 14. This needs  (copybook)ten grand to be 

completed. 

The expressions above are commonly uttered by 

the public officials when the pursuant or applicant 

please them to help him giving different reasons. 

Unlike the expressions provided by the public officials 

which are constatives and stating facts and have 

informative functions, the expressions provided by the 

second group - auctioneers, solicitors, pursuants, 

applicants and the like, are performatives and 

negotiable. They are performatives in that when 

uttering them the speaker is not telling facts or 

imparting information; he is, actually, requesting, or 

urging his interlocutor to negotiate or bargaining with 

his job in exchange for a personal benefit. Still, unlike 

the expressions of the first group, almost all the 

expressions used are indirect employing a variety of 

linguistic strategies to convey them. Of course, these 

are commonly uttered when the public official feels the 

difficulty that would face the applicant in providing the 

documents he requests or the task he is required to 

perform to have his application request or claim carried 

out. Also, these expressions are most often said by the 

public official sarcastically with tricky laughter to save 

his face when his interlocutor refuses the transaction or 

misunderstands his intention, leaving a space to deny 

his intention to solicit a bribe and that his words have 

been wrongly interpreted. 

The expressions above were reported by the 

auctioneers, pursuants, solicitors and those in direct 

contact with the public officials who are fully aware 

that all the words and expressions above refer to one 

thing, namely, a bribe paid to the public official to have 

him nudge the applicant's business or application under 

his charge.  

The question now is: how is it possible for those 

people to make a relationship between ñwhat is saidò 

with ñwhat is implicatedò in different situational 

contexts. .The answer to this question was provided by 

Grice (1975) who maintains that the interactants are 

able to understand each other's intended meaning 

owing to conventions agreed upon in a given 

communicative event subsumed under what he called 

ñcooperative principleò and conversational maxims. 

The cooperative principle suggests that one's 

contribution to be ñsuch as is required, at the stage at 

which it occurs, by the accepted purpose or direction of 

the talk exchange in which you are engagedò 

(Levinson, 1983: 101). To have an effect, the utterance 

made by the speaker is expected to follow four maxims: 

of quality-be truthful and never say what you believe to 

be false; of quantity-make your contribution as 

informative as is required; of relevance-be relevant to 

the topic you are talking about; and of manner-be brief, 

orderly and avoid ambiguity (Ibid: 101-102).  

Relevant to the cooperative principle is the notion 

of presupposition which is a proposition taken for 

granted by the speaker and is supposed to be known by 

the hearer although it is not explicitly stated (Cruse, 

2006: 137). Presupposition is of two types: semantic 

and pragmatic. Semantic presupposition is 

conventionally triggered by using certain words or 

expressions such as iteratives, verbs that indicate a 

change of state, implicatives, verbs and certain 

grammatical constructions; whereas pragmatic 

presupposition is inferred from the situational context 

(for details, see Yule, 1996; Saeed 1997; and Grundy, 

2000).     

In addition to the speech act theory, these two 

notions are highly relevant in bribery cases. They can 

help in explaining how the intention of the offerer, 

solicitor and acceptor can be understood without being 

explicitly stated. Thus, the utterances reported by the 

auctioneers, pursuants, solicitors etc., are not uttered to 

impart information. They are uttered to negotiate with 

their interlocutors the terms of bargaining of the act to 

be performed with the public official for the applicant's 

benefit in exchange for the money, article of vale or a 

benefit to be given or promised to be given by the 

applicant.  

The expressions reported by the second group 

where each of which can attach to any of the utterances 
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regularly reported by the first are obviously speech acts. 

These speech acts communicate one basic 

communicative function- that of requesting bribes. This 

communicative function has mainly been 

communicated indirectly using various strategies of 

indirectness. The speaker depends on the 

presuppositions he assumes on the part of his 

interlocutors and his interlocutors are mostly able to 

figure out the speaker's intended meaning on the basis 

of their background knowledge, contextual clues, in 

addition to the cooperative principle, and 

conversational maxims already mentioned. Thus, when 

hearing the utterances above, the rational applicant is 

fully aware of how to care for, , what óhand oilingô, 

óhand movementô, ótrucksô mean in the context under 

question, how the application ócostsô and what óputting 

benzene in the carô suggests; what órememberingô 

implies and what the óred cardô connotes, how to nudge 

the application, what ómissing the busô hints, and what 

óônotebook/buckô refers to. Counting on the 

presupposition, conversational implicature and 

contextual cues, the speaker assumes that the listener 

understands his metaphors like óoil your handô, óput 

trucksô, óred cardô or ónotebookô. In the Iraqi context 

people conventionally use the phrase óoil/lubricate your 

handsô to refer to giving money, ótrucksô to ófacilitate 

doing somethingô and the ñred cardò to refer to the 

bank-note of 25 thousand Iraqi Dinars and the ñbookò 

to ñbucksò i.e. 100 US dollars. 

Of course, loading these expressions with double 

meaning to indirectly refer to money or an article of 

value is a maneuver to cover the malicious intent, to 

save face and deny any accusation of him for soliciting 

bribes assuming that he has never asked for money and 

that the words he uttered were wrongly and maliciously 

interpreted. 

Soliciting bribes can or cannot be instigated by 

the public official. In fact, very few public officials 

working in the offices above solicit for bribes in 

comparison with those subjected to various cases of 

offering bribes without being solicited. The following 

expressions were reported by the public officials who 

completed the questionnaire and wereinterviewed in 

the present study and subjected to various cases of 

offering bribes: 

Expressions No. Translation 

ϽЎϝϲ сжϐм ϝлу̵Їв Щу̵ЯϷт ύϒ. 1. Please, let this slide and Iôll be ready for 

everything you want. 

ЩϠϝЛϦϒм ϝлЛТϸϒ ϢϸнϮнв . 2. Nudge it, and Iôll make it worth your 

while. 

сзЋЯ̵϶ ЁϠ ϽЎϝϲ сжϐ ϽвϓϧІϒ. 3. I am ready for everything. Just finish it 

please! 

Шϝ̵тм Ͻ̵ЋЦϒ ϰϜϼ ϝвм ϝлЯ̵гЪ. 4. Just finish it and Iôll do what you want. 

Э̵Ю̵ϹϧϦм ϣϡтϽ̵ЏЮϝϠ ϝзуϠ ̵ыЯк ̵ыЯк. 5. Reduce the tax amount andI am ready for 

whatever you say. 

ШϽгЫЮϜ ев сзЋЯ̵϶ ЁϠ ϽЎϝϲ сжϐ ϽвϓϧІϒм. 6.  Just help me with the custom duties and I 

am ready to do what you want. 

Э̵Ю̵ϹϧϦ йуϠ ϽвϓϦ с̵ЯЮϜм ЙзгЮϜ ϿϯϳЮϜ ЭуІ ЁϠ. 7.  Just lift up the compounding prohibition 

and say what you want. 

НтϝЊ ϝжϒ сІ ϬϝϧϳϦ ϜϺϖ/ ϣжϝϷзтϿзϠ рϹзК/  ϟϲϝЊ

 бЛГв/ ϤϜϼϝ̵уЂ ЌϽЛв ϟϲϝЊ. 

8.  If you need anything I am a goldsmith/ I 

have a petrol station / a restaurant in Al-

Majmuôa/car showroom/ dealer. 

ϸнϮнв ϜнлЮϜм ϽͨзϡЮϜ р̵нЂ ЁϠ. 9.  Just do the puncture and the air is handy. 

ϢϸнϮнв ϢϽгϷЮϜм ϝлзϯКϒ. 10.  Knead it and the yeast is at your hand. 

The utterances above signal the third phrase of 

offering bribes. These utterances usually follow the 

ones uttered by the public officials indicating that 

negotiations can be made and a sort of compromise can 

be reached. In the first four utterances the applicants 

request the public officials to make their applications 

up and that they are ready to offer the interactants what 

they want-usually money-in exchange for what the 

public officials are going to do illegally or 

illegitimately for him. These utterances were quite 

normal and recurrent in almost all public offices and 

reported by almost all participants and interviewees in 

the present study. Utterances five and six were 

particularly used in Real Estate Registration Office and 

General Commission of Taxation Office because the 

tax and custom can be very high, a case which leaves 

the door open for negotiation to reduce them 

considerably. In utterance seven, negotiations to lifting 

up the attachment sign is recurrent in the Real Estate 

Registration Office while prohibition from traveling 

abroad is commonly found in Passport Office. 

Canceling the attachment sign or prohibition from 

traveling abroad is not an easy task and the applicants 

are sometimes ready to pay millions of Iraqi Dinars for 

such canceling. This is why there have always been 

rooms for negotiations and offering bribes. 

Utterances No. 8, 9 and 10 are different from their 

predecessors in that they are highly indirect. They can 

be approached pragmatically because the speaker says 

something and means a completely different thing. In 

the utterances above, the words do not say what they 

mean. They are not answers to questions like what do 

you do for living? From the context in which they are 

used, the presupposition the speaker made on the part 
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of the listener, social background knowledge, the 

cooperative principle and implicature in addition to the 

conversational maxims already pointed out. The 

utterances ñI am a goldsmithò, ñI have a petrol stationò 

and ñI have a restaurant in Al-Majmu'aò or ñI have an 

auto showò have only one communicative function: ñI 

am rich, I have a lot of money and I can pay what you 

say, just process my application within your authorityò. 

The same applies to utterance No. 9 where the speaker 

uses a metaphor ñpunctureò to refer to the application 

which failed to move smoothly and to ñthe airò to refer 

to the bribe (the money) which can help in making the 

application proceed again. The same relationship 

applies to the ñdoughò and the ñfermentò which 

changes the dough to bread. Again, the application 

which needs to proceed is linked to the dough which 

needs to be ñkneadò and the ñfermentò which turns the 

ñdoughò to bread is linked to the money which can be 

paid in exchange making up the application in an illegal 

way. 

The communicative function of offering bribes- 

can be easily understood by those who were used to 

hear such expressions and to work on the basis of the 

promise given. Those who are outside such types of 

communicative events and transactions may not 

understand what these utterances exactly mean and 

why they have been uttered in that situation. This will 

give the interactants additional immunity and safety 

and help them escape from the accusation of offering 

and of soliciting bribes claiming that their utterances 

mean what they say and that the interpretations given 

to their utterances were not right. 

Offering bribes can also be viewed as a 

commissive speech act in which one party commits 

himself to give or do something to the other party. In 

the transaction, the offerer commits himself to pay 

money, a service, or a benefit to the public official in 

exchange for processing the application legally or 

illegally. By contrast the public official commits 

himself to process the application in exchange for the 

money, service or benefit he got or will get from the 

offerer. This transaction is negotiable in the sense that 

one party, usually the public official, may accept or 

deny the terms of the deal. The following expressions 

were reported by  the interviewees as verbal signs of 

agreement by either party. 

Expressions No. Translation 

ϣГуЃϠ. ϹгϧКϒ. 1 I can manage it. You can count on me. 

ЭЮ̵ϹϧϦ. 2. With pleasure. 

Ш̵ϸϼϒ ϝв. 3. You can not be denied. 

ϼϝЊ. 4. Done. 

ϝзЧУ̵Ϧϒ. 5. It is a deal! 

ЉЯ϶/ ϣулϧзв ϝкϽϡϧКϒ.   6. You can consider it finished. Itôs done. 

As for the expressions used to decline an offer, the following utterances were  also reported by the same 

interviewees  to be regularly used for declining the offer. 

Expressions No. Translation 

ϼϹЦϒ ϝв ̪СЂϐ. 1. Sorry, I can't. 

ϽϡЋϦ ϝв ϣЯПЇЮϜ ЁϠ ЩуϠ ык. 2. You are welcome, but your application cannot 

proceed! 

сзглт ϝв ЭПϧЇϦ етмм ϥжϒ нзІϒ/ ϣЯвϝЛгЮϜ ЭгЪ. 3. I do not care who you are or what you do, 

complete your documents. 

блзв еЃϲϒ ϝв ϥжϒ ЀϝзЮϜ Ьϝϲ ЩЮϝϲ. 4. You are like all the people here. You are not 

better than them. 

 ϹтϽϦ ϥжϒϣ̬АϽЇЮϜ ЩуЯК Ͻ̵ϡ϶ϒ ̬сзуІϽϦ  5. Do you want to bribe me? I'll call the police. 

ϝжϹК сЇгт ϝвм сжнжϝЦ ϽуО ЩϡЯА. 6.. Your request is not legal and cannot proceed. 

Unlike the expressions that are commonly used in 

negotiating and offering bribes, the speech act of 

accepting or denying bribes are direct, non-negotiable, 

said with falling intonation and predetermined. The 

perlocutionary force of the utterances of accepting bribes 

is usually favourable, beneficial, positive and well-

disposed for both parties. By contrast, the perlocutionary 

force of the utterances of denying the offer is usually 

unfavourable, non-beneficial and negative for one party-

the offerer rather than the other-the public official. The 

tone in accepting is commonly warm, sympathetic, 

approving, conciliating and promising; whereas the tone 

in denying is usually expressionless, aggressive, 

reproachful and even threatening. Thus in the utterances 

above that show agreement, utterance No. 1 is promising 

and confidential; utterance No. 2 is encouraging and 

warm; utterance No. 3 is cordial and sincere; utterance No. 

4 is determined and definite; utterance No. 5 expresses 

agreement and settlement; while utterance No. 6 implies 

complete agreement and assurance. On the other hand, in 

the utterances that show refusal of the offer, utterance No. 

1 and 2 are discouraging; utterance No. 3 is denying and 

face-threatening; utterance No. 4 is assertive and 

offensive; utterance No. 5 is suspicious and threatening; 

while utterance No. 6 is destructive,  unquestionable and 

non-reconciling.   

The final phase of offering bribes is the extension 

phase. Here, the agreement or acceptance of the offer can be 

extended to include future deals and transactions. This case 

happens when both the parties the offerer and offeree were 

satisfied with the terms of the transaction and each commits 

to perform what will be required from him in the future. The 

utterances that were reported by the interviewees to be 

regularly said by the offerer were: 
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Expressions No. Translation 

ЛϠϒ ϰϜϼϝлЯϫв ϣЯПІ иϹзК бк ЩуЯК дыТ ϩ. 1. I will send X to you. He has the same issue. 

ϝ̬лт̵нЃϦ оϽ϶ϒ ϣЯвϝЛв рϹзК 2. I have another application. Can you process 

it? 

РϽК ϝжϽЊ. ̬ ϝк ̪Ϣ̵Ͻв ЭЪ ЩуϮϒ 3. We have become acquaintances. Can I 

come to you every now and then? 

е̬тϾ ̪ϣЯПІ сЮϼϝЊ ϜϺϖ Ш̵Ͻвϒ 4. I will come to you if I have a problem, is 

that ok? 

In the utterances above, the offerer wants to 

consolidate his relationship with the public official and 

would like to be sure if he can come back to him 

whenever he faces a problematic situation in his office. 

These utterances are pragmatically direct, less face-

threatening, because they are in favour of the 

interlocutor. They all have one communicative 

function, namely, that of consolidating social and 

utilitarian relationships between the interactants paving 

the way to future deals and transactions.  

The utterances that were reported to be recurrent 

in the discourse of the public officials to express 

consolidation for future deals were: 

Expressions No. Translation 

днзггЮϜ сжϐ. 1. I appreciate it. 

 ̯ылЂм ̯ыкϒм Э̵Ю̵ϹϧϦ. 2. Most welcome. 

оϽ϶ϒ ϣЯПІ рц ϽЎϝϲ сжϐ. 3. I am ready for any other work or business. 

ϽуЋт ϹтϽϧІм сзЮϝЛϦ. 4. Come to me and we'll do whatever you 

want. 

In the utterances above, the speaker-the public 

official-wants to ensure his interactant that he is ready 

for any future deal or transaction. Pragmatically, these 

utterances communicate the speaker's readiness and 

confirmation of doing similar work in the future. These 

expressions herald the preclosing stage in this deal 

which is often ended by аы̵ЃЮϜ бЫуЯК (peace be upon 

you) and its response бЫуЯКм аы̵ЃЮϜ (peace be upon you 

too).  

Conclusion 

The present paper aimed to provide a research-

based evidence on the pragmatic dimension of offering 

bribe viewing it as a speech act based on the speaker's 

presupposition on the listener's background knowledge, 

socio-cultural knowledge and conversational 

implicature making use of cooperative principle and 

conversational maxims. The major argument is that the 

verbal manifestations of offering bribes are no less 

essential evidence than the physical evidence in the 

court of law on the corrupt act of bribery 

The sole physical evidence almost available in 

incriminating offering bribes is catching the accused 

flagrant delicto in the act of offering bribes. This 

material evidence is a beyond doubts evidence; yet, it 

is not always easy to obtain. Actually, most of offering 

bribes are done in safe places like restaurants, cafés, 

clubs, and the like. The public official rarely receives 

money or articles of value in his office. This is why 

most of the bribery cases are difficult to prove. It seems 

to me, therefore that viewing offering bribes as an 

independent offense a part from being accepted or 

denied can mostly be proved by analyzing the 

utterances made in a given speech event from a socio-

pragmatic perspective. Analyzing the utterances from 

this perspective can substantially help in bringing to 

light the malicious intent, if any, and thereby aids the 

judge or trier of fact in his discretion of the 

circumstances that surround the act of offering bribes. 

To our mind, accounting for the expressions from 

which a lay person can infer the corrupt intent of the 

offerer and analyzing them socio-pragmatically, can 

greatly serve in capturing a lot of bribery cases which 

can otherwise flee from criminal justice.    
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THE PROCEDURE FOR THE REFERRAL OF THE CRIMINAL INVESTIGATION 

BODIES 

Denisa BARBU* 

Abstract 

Vintil Dongoroz mentioned in one of his books that ñthe referral is the dynamic act that causes the prosecution to 

take place.ò We can say that the criminal prosecution is born when the criminal prosecution bodies are informed of a crime of 

a criminal nature by one of the above mentioned ways of referral.  

The common point of all means of referral is that it always takes the written form, either by direct recording of the 

injured party or by the oral hearing. In practice, the document of referral is the document which will always contain the 

registration number of the prosecutorôs office and the resolutions of the hierarchical chiefs on the registration procedure and 

the worker to whom the work was assigned for verification and settlement. 

The referral is the effect of a manifestation of will for the purposes of conducting criminal proceedings that may be 

brought by the criminal investigation body, the finding body or the injured party whose interests or rights have been violated 

as a result of committing an offense. 

Any criminal offense brought before the categories of civil servants mentioned in this Chapter shall lead to their 

obligation to immediately notify the competent prosecution body. Also, the criminal investigation body should refrain from 

carrying out any criminal investigation if it clearly finds that it is not competent and the investigation is not urgent. 

Keywords: jurisdiction, obligation, Criminal investigation, competence, the procedure 

1. Introduction Ways of Referring to 

Criminal Investigation Bodies 

1.1. The Complaint 

The most common way to refer criminal 

prosecution bodies is the complaint through which 

individuals can address the authorities by making them 

aware that they have been the victim of a crime. 

Any complaint may be made in writing or by oral 

proceedings where the criminal investigation bodies 

record a report. This is done in his own name or by the 

trustee in a situation where a procuration is attached, by 

procedural substitutes or by legal representatives 

instead of persons without exercise capacity. 

Practical aspect: 

¶ On 15.05.2014, at 15.15, at the Police 

Headquarters of the Municipality of T©rgu Mureĸ was 

presented named G.R. together with the minor G.F. 

who verbally reported the following: about one hour 

before, his child returned from school without having a 

Samsung mobile phone on it, and the child told him that 

his mobile phone would have been taken from the desk 

at the last hour when he had physical education. 

¶  The police have recorded a report containing the 

data of the legal representative, the verbal ones, and the 

mention that they require identification of the 

perpetrators of the offense of theft. Following the 

notification, the criminal investigating authorities 

carried out criminal investigation activities which 

ultimately led to the identification of the authors. 

                                                 
* Lecturer, PhD, The Faculty of Law and Administrative Sciences, Valahia University of Targoviste, ( email:denisa.barbu77@yahoo.com)  
1 Legea nr.455/2001 r. Art.4, pct.3 

The Code of Criminal Procedure states that the 

complaint may also be filed in electronic form, subject 

to the existence of an electronic signature. As regards 

the notion of electronic signature, it is defined in Article 

4 (3) of the Law No. 455/2001 republished as data in 

electronic form that are attached or associated with 

other data also in electronic form, which will serve as 

an identification method. The electronic signature 

cannot take the form of the scanned signature.1 

In practice, there is a situation where the author 

of the offense is the legal representative and an ex 

officio referral is recorded in this respect. 

Practical aspect: 

¶ On 14.02.2015, at 18.00, T.R presented herself at 

the headquarters of Onesti City Police, who notified the 

police that his son T.I. left the park to play in the nearby 

park and did not return. Police officers carried out 

specific activities to find the minor, and around 21:00 

it was legitimized by a police patrol and was led to the 

police headquarters to record a report and hand him 

over to parents. Considering that the minor showed 

marks on the surface of the body, the police asked him 

about the origin of these signs, and the child reported 

verbally that they were made after the beatings he 

receives almost daily from his mother. Taking into 

account the visible traces of the juvenileôs body and 

those reported by him, the police officers as observers 

have been notified of the offense of ñill-treatment of the 

minorò and the case was taken over by the criminal 

investigation bodies who developed specific activities, 

also helped by a psychologist. 

With regard to the form of the complaint, the 

complaint must contain the name, surname of the 
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person who is making it, accompanied by the personal 

numerical code, the quality and domicile of the 

complaint, and, in the case of legal persons, the name, 

headquarters, single registration or fiscal identification 

code and indication legal or conventional 

representative. After these data the complaint describes 

the description of the act that he wants to claim, and the 

author indicates if it is known and non-mandatory to 

indicate the means of evidence that he considers 

necessary to be administered in order to prove the deed. 

Also, the injured party is not obliged to record the legal 

framing of the act or if the criminal prosecution bodies 

do not have the obligation to fit the act exactly as 

indicated, but how it considers it necessary. If the 

complaint is missing at least one of the mandatory 

conditions of the form, the petitioner shall be remanded 

by administrative means and shall indicate the missing 

items, and in the case where one of the substantive or 

formal conditions, for example the lack of all the name 

of the petitioner or the description of the deed, it is 

classified.2 

Due to the fact that not all persons have legal 

education, they are unaware of the legal framing of the 

act they wish to claim, nor of the competence of the 

criminal investigation bodies or the courts. Thus, the 

wrongly directed complaint is submitted by 

administrative means to the competent judicial body. If 

the criminal investigation body draws up the order to 

initiate the criminal proceedings in rem on the basis of 

the complaint, the prosecutor will send the complaint to 

the competent body without taking into account the 

form of the refusal, except in the case in which the 

prosecutor starts the prosecution. 

Practical aspect: 

¶ On 11.05.2015, at 09.00 at the Breaza City Police 

Headquarters, the so-called F.H. who filed a complaint 

in which it was recorded that on 10.05.2015, at 22.50 

while listening to music in front of block No. 2, on 

Peace Street, together with a friend, two gendarmes 

presented, dressed in uniform that hit their bodies with 

sticks and sanctioned them for their contravention.  He 

wanted to file a criminal complaint for the offense of 

hitting or other violence. Given that the Gendarmerie 

workers have the military status, the complaint was 

filed administratively with the Military Prosecutorôs 

Office attached to the Bucharest Military Tribunal for 

the investigation of the offense of abusive behaviour. 

1.2. Denunciation 

Any natural or legal person, even if he is not the 

injured person, has the possibility to inform the 

criminal prosecution bodies about the existence of any 

offense by denunciation. 

Denunciation is a voluntary referral method that 

can be made by a natural or legal person without any 

legal obligation to do so. Exceptions make certain 

situations where denunciation becomes mandatory if 

the person has become aware of the commission of any 
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crime. In this respect, the legislator incriminated at art. 

266 para. (1) Criminal Code the offense of non-

forfeiture which consists in a personôs act of not 

announcing the authorities, even though he was aware 

of an offense provided by the criminal law against life 

or that resulted in the death of a person. It is also 

stipulated in art. 410 par. (1) of the Criminal Code, the 

offense of non-infringement of national security crimes 

thus criminalizes the personôs deed to do so in the event 

that he has been informed of the preparation or 

committing of any offense that is likely to affect 

national security.3 

There are situations in which the denouncer may 

be the person who committed the offense and thus 

benefit from the removal of criminal liability as a cause 

of non-punishment. 

Practical aspect: 

¶ On 14.09.2014 R.E. turned-out at the 

headquarters of the General Anticorruption Directorate 

- Argeĸ County Service, and filed a complaint about the 

fact that an employee of RAR Pitesti requested and 

received the amount of 500 lei to make his technical 

inspection of his BMW 3 Series without passing it 

through all the verification means. The DGA workers 

received the denunciation and under the direct 

coordination of a prosecutor within the Prosecutorôs 

Office attached to the Argeĸ Tribunal, investigated the 

denounced person, investigating activities that led to 

the identification and probation of several RAR 

employees receiving regular bribes for various services 

who were circumventing the proper performance of 

their duties. Since R.E. filed the denunciation before 

the criminal investigative bodies had been notified, he 

benefited from the elimination of criminal liability. 

Also, self-denouncement may also have the value 

of a mitigating circumstance. 

Practical aspect: 

¶ On 20.08.2014 the workers of the Giurgiu 

Organized Crime Prevention Service under the 

coordination of a prosecutor within the DIICOT - 

Giurgiu Territorial Office carried out a flagrant, 

resulting in the fact that the DV received for resale from 

the named RT a number of 22 sachets containing a 

white powder, possibly cocaine. Being faced with clear 

evidence and at the request of his lawyer, the defendant 

R.T. filed a complaint with the criminal investigating 

authorities about the persons who supplied him with 

high-risk drugs, as well as with other individuals on the 

same criminal level as he. Thus, the criminal 

investigating bodies initiated specific activities to 

investigate the facts, with 12 persons being prosecuted 

and the denouncer benefited according to art.15 of the 

Law no.143/2000 on the prevention and combating of 

illicit drug trafficking and consumption, to halve the 

penalty limits prescribed by law. Concerning the so-

called D.V, it is worth mentioning that the flagrant was 

carried out following its denunciation and thus 
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benefited from the provisions of art. 14 of the Law no. 

143/2000 his deed was not punished because it was 

brought to the attention of the authorities before the 

criminal prosecution had begun. 

A denunciation is made only personally, and if he 

is a person with restricted exercise capacity through his 

legal representative. There is a situation where the 

person who has been denounced by a person is his legal 

representative or a person who agrees with his acts if he 

has limited exercise capacity. In this case, the 

prosecution is made ex officio. 

The denunciation having a written form must 

fulfil the formal requirements in the sense that it 

contains the name, surname, personal numerical code, 

its quality and domicile, and for legal persons the name, 

the registered office, the unique registration code, the 

fiscal identification code, the registration number in the 

trade register. Once personal data have been recorded, 

the description of the reported criminal offense, as well 

as the indication of the perpetrators and evidence, if 

known by the denouncer, must be given. The lack of 

one or more of these form elements involves redressing 

the administrative complaint by indicating the missing 

elements, and in the absence of an essential condition 

as the authorôs identification data or the description of 

the act is incomplete or unclear, the organs of tracing 

criminal will dispose the classification. 

Practical aspect: 

¶ The workers of the Criminal Investigation Bureau 

of the Barlad City Police received by e-mail a 

denunciation from Popescu Robert stating that on 

25.08.2016 he passed the Urological Department of the 

Emergency County Hospital at the 3rd floor where a 

person was screaming from pain, which is why the 

denouncer wishes to be held accountable the medical 

personnel for negligence in the service. Police officers 

proceeded to identify the denouncer and found that his 

identity could not be accurately determined, the 

sending address did not exist, and the databases 

contained a large number of people with that name. 

Regarding the description of the deed, the criminal 

investigating bodies have determined that the injured 

person cannot be identified because the name or even 

the ward in which he was present was not indicated and 

the concrete way of committing the negligence offense 

was not described in the notification. Taking into 

account the findings of the investigation bodies, they 

solved the denunciation in the form of a petition and did 

not find any real aspects of criminal nature, for which 

reason they ordered its classification. 

If the denunciation is anonymous, it can not be 

considered as an act of indicating the criminal 

prosecution bodies, but the judicial bodies have the 

obligation to verify the veracity of the issues raised and 

if they find that they confirm, they will initiate the 

prosecution. 

Practical aspect: 

¶ On May 14, 2014 at the Police Headquarters of 
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ConstanŞa Municipality an e-mail was received 

regarding a denunciation from several detainees of 

Poarta AlbŁ Penitentiary. The denunciation was 

anonymous, no name or surname being indicated, but it 

was brought to the knowledge of the criminal 

investigation authorities that the prisoner of F.L. of Cell 

No. 12, Body B boasts that he cheated more elderly 

people by ñthe accident methodò, earning big sums of 

money. In his criminal activity he uses a cell phone and 

several phone cards illegally obtained from other 

detainees and is helped by his former concubine N.E. 

who presented at the home of injured people to take 

money or jewellery from them. Considering that 

several facts of this kind were reported in the district of 

ConstanŞa County, being left with an unknown author, 

the criminal investigating authorities heard of 

themselves and under the supervision of a prosecutor 

they were able to prove the criminal activity of the 

detainee F.L. and the so-called N.E., investigations that 

were uncovered by a flagrant on 18.08.2014. 

As in the case of the complaint, the denunciation 

may also have electronic form, subject to the existence 

of an electronic signature, and in the oral case, the 

criminal investigative body will record it in a minutes 

and then hear it in witness quality. 

1.3. The referrals made by leadership persons 

or other people 

On the same level with the complaint and the 

denunciation as a way of indicating the criminal 

prosecution bodies, there is the referral made by the 

persons with leading positions or by other people, being 

regulated in art. 291 para. (1) of the New Criminal 

Procedure Code. They are obliged to immediately 

notify the criminal investigating bodies the persons 

who hold leading positions within the public 

administration authorities or other public authorities, 

public institutions or other legal persons of public law 

who, in the exercise of their duties, have learned of the 

existence of any offenses. It is also the duty of the 

persons who have control duties when, in the exercise 

of their duties, they have been aware of the commission 

of any offense. These people can be part of public 

institutions, but also of private entities with their own 

control mechanisms. Also in the provisions of Article 

291 are included those persons exercising a public 

interest service which have been invested by the public 

authorities or are subject to their control or supervision 

and in the exercise of their official duties have been 

aware of the existence of any crime, bailiffs, lawyers in 

the performance of certain tasks, notaries public.4 

These referrals apply only to offenses for which 

the criminal action is initiated ex-officio and must have 

the content of a denunciation. We note, therefore, that 

this way of referral essentially takes the form of a 

mandatory denunciation. 

Also included in this category are the minutes 

drawn up by the finding bodies listed in Articles 61 and 
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62 of the New Code of Criminal Procedure. They no 

longer resume the description and their examples, since 

both the theoretical and the practical part are entirely 

applied by the section of the finding bodies. 

The public order and national security bodies 

shall draw up a report in the event of a finding of a 

criminal offense. This act has a dual function both as a 

means of referring the criminal prosecution body being 

provided in art. 288 para. (1) referring to art. 292 of the 

new Code of Criminal Procedure and as a means of 

proof provided in art. 198 par. (2) New Code of 

Criminal Procedure. 

In this category is also included the conclusion of 

a hearing made by the court in the case of the offense 

of audience. 

Practical aspect: 

¶ On 9 May 2014, 10 a.m., at the Iasi Tribunal, 

several defendants accused of criminal grouping, 

trafficking and money laundering have been tried. The 

public hearing was attended by defendants, including 

D.L. what managed to bring a gun with ammunition 

into the courtroom. When M.S. had to speak, D.L. 

pulled out a gun and directed it to the witness, but the 

trigger was not perturbed because the hitch was not 

drawn and a representative of the guard intervened. In 

this case, the referral was constituted by the closing of 

the sitting, and the prosecutor present in the court took 

over the case by immediately ordering the continuation 

of the criminal prosecution and taking the measure of 

apprehension of the accused person that he intended to 

kill the witness M.S. 

1.4. The ex officio referral 

Article 292 of the New Code of Criminal 

Procedure stipulates the way of the ex officio 

notification, so the criminal investigation bodies, if 

they have become aware of the committing of a crime 

in a different way than the complaint, denunciation or 

notifications made by persons with leading positions 

are bound to record an ex officio referral. 

Starting from the ex officio notification of the 

criminal prosecution body, either personally proceeds 

with the prosecution, or hand it over to the competent 

prosecution body by administrative means. 

As we have previously stated in the case that the 

complaint or denunciation does not meet the 

substantive or lawful conditions, the criminal 

investigation bodies can check the issues raised and, if 

it finds that they may be relevant, draws up a minutes 

from which they refer from office. A practical example 

was opened at the denouncing session. 

One of the usual sources of information from 

which the criminal prosecution authorities complain ex 

officio is the media. 

Practical aspect: 

¶ On April 22, 2014, in the local press, in Neamt 

County a press article entitled ñFind out who poisons 

the water in Bicaz Damò appeared. It was mentioned in 
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the article that a slaughterhouse in Bicaz-Chei drove 

dead animal remains in the Bicaz River, which later 

collapsed in the Bicaz Dam and became an outbreak of 

infection. Taking into account the ones mentioned in 

the press article, the criminal prosecution bodies heard 

of the offense of water infestation, and in the course of 

the criminal investigation it was ascertained that the 

reported issues are true. 

In a rule of law, there are also specialized bodies 

with the objective of maintaining national security. 

These structures carry out specific investigative 

activities and the information obtained is confidential. 

Criminal Investigation Bodies have access to classified 

information up to various levels of classification 

according to the specifics of work, so they can be 

notified of offenses, but they can not use the documents 

they receive because they are not intended to be 

advertised. In order to capitalize the information it is 

necessary to initiate the criminal prosecution which 

starts from the official act of the ex officio notification. 

Practical aspect: 

¶ A specialized structure on the maintenance of 

national security carried out the specific investigation 

activity towards the foreign citizen I.H. As a result of 

the investigations, it has been shown that he travels 

regularly to Turkey by airplane and has more Romanian 

citizens known to be part of the so-called ñunderworldò, 

suspected of dealing with drug trafficking. Given that 

I.H. has a very high standard of living, with no visible 

source of revenue, and several people said they were 

buying high-risk drugs from Turkey that they made 

available to the interlopes, the structure informed 

D.I.I.C.O.T. prosecutors have heard of their case and 

initiated the prosecution. 

In the case of offenses found in the flagrant, the 

minutes to be drawn up on this occasion constitute an 

act of indicating the criminal prosecution bodies, and 

the injured persons of the offense found may file a 

complaint. 

If the information is accurate, no matter how they 

get to the criminal prosecution body, this is obliged to 

complain of its own motion.5 

1.5. Preliminary complaint 

Another way of indicating criminal prosecution 

bodies is the prior complaint in the form of a regular 

complaint, the difference being that the existence of this 

complaint makes the criminal action in the case of 

criminal offenses conditional. The existence of the 

prior complaint does not give rise to the obligation of 

the criminal prosecution bodies to order the 

commencement of criminal prosecution, the 

continuation of the criminal prosecution of the suspect 

or the commencement of the criminal action. 

The prior complaint must meet the formal and 

substantive conditions, just as for a regular complaint, 

and in the absence of one or more of such elements, it 
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is returned administratively by indicating the 

shortcomings. 

The preliminary complaint is made in written or 

oral form, in which case the criminal investigative body 

records a report in this respect. This can be done both 

personally and for another person by procuration, and 

the New Code of Criminal Procedure stipulates that the 

prior complaint may be advanced electronically, 

subject to the existence of an electronic signature, just 

as with the other means of notification. 

The injured person may be deprived of his/her 

capacity to exercise and the prior complaint may be 

made by his/her legal representative, and if he/she has 

limited exercise capacity, he may be personally made 

with the consent of the persons provided by the civil 

law. If the perpetrator is even his/her representative, the 

criminal prosecution bodies may order the 

commencement of criminal prosecution, the 

continuation of criminal prosecution of the suspect and 

the bringing of criminal proceedings, by virtue of the 

fact that, exceptionally, the existence of the preliminary 

complaint on certain offenses. Another exception to 

this rule is where the author is even the representative 

of the legal person whose interests should be protected.6 

If we are in the situation of the provisions of 

art.199 of the Penal Code on domestic violence, where 

the commencement of the criminal action is 

conditioned by the existence of the preliminary 

complaint and the withdrawal of the preliminary 

complaint takes place, the prosecutor shall decide 

whether or not the will of the injured person, having the 

possibility to continue the prosecution as it deems 

necessary. 

Practical aspect: 

¶ On May 15, 2015, R.E. has filed a preliminary 

complaint, for the offense of hitting or other violence, 

against her husband, R.L., by making available to the 

criminal investigation authorities and a medical 

certificate, certifying that after the blows received it 

required 11 days of medical care. Subsequently, on 18 

August 2015, she appeared before the criminal 

prosecution authorities saying she wanted to withdraw 

his previous complaint. Since the evidence-based 

economy shows that for R.L. this is not the first offense 

of this kind, and two more criminal cases have been 

filed in the last year by withdrawing the preliminary 

complaint and the perpetrator is known as a very violent 

person, it is concluded that he presses the injured 

person in order to withdraw the preliminary complaint, 

which is why the prosecutor considered it necessary to 

continue prosecution with regard to the suspicion and 

the initiation of the criminal action as finally to forward 

the file to the competent court. 

When referring to the existence of the prior 

complaint we also consider the active or passive 

indivisibility of criminal liability in the sense that if the 

preliminary complaint was formulated only by one of 

the injured persons although there are several persons 
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who have been injured the author will answer the 

criminal as well if the prior complaint concerns only 

one person, the prosecution will extend to all the 

perpetrators of the crime regardless of whether they are 

authors, co-authors, instigators or accomplices. 

As regards the procedural period of revocation, 

the New Code of Criminal Procedure establishes it at 3 

months from the day when the injured party learned of 

the act and does not take into account whether at the 

time when he learned of the criminal offense he knew 

the author or not. If the injured party is a minor or an 

incapacitated person, the term of revocation shall run 

from the time when his legal representative has learned 

of the existence of the deed. It has been concluded in 

the case-law that in the case of an abuse of trust which 

is committed by the refusal to return a good, the period 

of decline begins to run from the moment the author has 

given his first refusal, a solution given by the Bucharest 

Tribunal. Also regarding the introduction of the 

preliminary complaint, we encounter a situation in 

which the mediation between parties is interrupted, and 

the mediation period is not taken into account when 

establishing the term of introduction, being considered 

suspended.7 

In the case of flagrant finding of the offenses of 

which the criminal proceedings are triggered, is 

conditioned by the existence of the preliminary 

complaint, the criminal prosecution or finding body 

shall be obliged to state the perpetrator, to record the 

minutes, then the criminal prosecution body to ask the 

injured person if he/she wants to file a preliminary 

complaint. 

Practical aspect: 

¶ On May 14, 2015, a patrol of public order and 

safety, moving in the area of the block parking, in the 

city of Sinaia, surprised the named E.F. while hitting 

the door of a car. The author of the deed stated verbally 

that he had made this gesture because the car is parked 

on the place he usually parked. The police have drawn 

up a verbal record of the flagrant crime for destruction, 

and the criminal investigation authorities have 

identified the owner of the car that said he did not want 

to file a criminal complaint for the crime of destruction. 

A criminal case file was drawn up on the basis of the 

minutes and was submitted to the prosecutorôs office 

for classification, as the preliminary complaint was 

missing. 

If the criminal prosecution for an offense has 

started and the legal classification of a criminal offense 

has subsequently changed depends on the existence of 

the prior complaint, the criminal prosecution bodies 

will ask the injured person if he wishes to make a 

preliminary complaint and the term for the forfeiture 

flows from that time. 

1.6. Conclusions 

The common point of all the means of referral is 

that it always takes the written form, either by direct 
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recording of the injured person or by the oral hearing. 

In practice, the document of referral is the document 

which will always contain the registration number of 

the prosecutorôs office or, as the case may be, of the 

criminal prosecution body and resolutions of the 

hierarchical chiefs on the registration procedure and the 

worker to whom the work was assigned for verification 

and settlement. 

The referral is the effect of a manifestation of will 

for the purpose of conducting criminal proceedings that 

may come from the criminal investigative body, the 

finding body or the injured person whose interests or 

rights have been violated as a result of committing an 

offense. 

The referral is the procedural act by which a 

natural or legal person addresses the criminal 

prosecution body in order to achieve the object of 

criminal prosecution. The referral may refer to a partial 

or complete description of the offense, and the criminal 

investigative body is required to discover and collect 

material evidence to lead to the truth, even if some 

aspects are not to the liking of the person who made the 

referral. 

According to the Code of Criminal Procedure the 

act of referral is not a material means of evidence, 

except for the rule, it makes the report of the flagrant 

offense. 

The lack of the referral makes it impossible to 

draw up a procedural act of subsequent criminal 

prosecution such as the commencement of criminal 

prosecution, the continuation of criminal prosecution of 

the suspect or actuating criminal prosecution. The 

prosecutor or the criminal investigating body refers to 

the manner in which they are referred in most of the 

procedural or procedural acts that they draw up. Thus, 

the prosecutor reminds the act of referral in all the 

ordinances he makes when conducting the criminal 

prosecution. 
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ROMANIAN COURTS HOLDING JURISDICTION IN THE IMPLEMENTATION 

OF THE PROBATION MEASURES  
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Abstract 

The new law of enforcement of sanctions and non-deprivation procedural measures, namely Law no. 253/2013 

regulates ñthe jurisdictional nature of executionò. This jurisdictional nature of the enforcement of sanctions and non-

deprivation procedural measures reflects through the involvement of the courts in the resolution of a significant number of 

issues related to enforcement. 

Courts, either by judges delegated with administrative or judicial-administrative competences, or by judges in full 

capacity and who performs purely judicial duties specific to the judicial function, are called upon to perform activities designed 

to ensure the enforcement of the precepts contained in the court order or to regularize the actual execution by solving the 

incidents that arise during the execution. 

Keywords: probation measures, the enforcement court, the judge delegated with the enforcement, the clerk delegated 

to the criminal enforcement department, the execution, the annulment and the revocation of the postponement of the 

punishment, the suspension of the execution of the punishment under supervision or the conditional release. 

Introductory remarks  

The new law on the enforcement of sanctions and 

non-custodial procedural measures, namely Law no. 

253/2013 on the execution of sentences, educational 

measures and other non-custodial measures ordered by 

the judicial bodies during the criminal proceedings, 

reminds of the ñjurisdictional nature of the executionò, 

giving it an entire chapter1. 

This jurisdictional nature of the enforcement of 

sanctions and non-custodial measures is reflected by 

involving the courts in many enforcement matters. 

In the following, we will see that the courts, 

whether by judges delegated with administrative or 

judicial-administrative competences, or by judges 

constituted in full court, who perform exclusive judicial 

functions specific to the judicial function, are called 

upon to perform activities designed to ensure the 

enforcement of the precepts comprised in the 

judgments or regularize the actual execution by solving 

the incidents that arise during the execution. 

In this first part, it is useful to specify that we will 

approach the courts only from the perspective of their 

competences in relation to the execution of the 

probation measures, leaving in the authors' charge, 

above all, the rules of criminal procedural law and those 

of judicial organization to deepen the organization and 

functioning of the courts and from other perspectives. 
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1. The enforcement court 

Of the relevant legislative provisions we find that 

the first entity with competences in connection with the 

execution of educational measures is the enforcement 

court. This is defined by the provisions of art. 553 

Code of Criminal Procedure and it is, with only one 

exception, the court that handled the case in first 

instance. The only court that can not be a court of 

enforcement is the High Court of Cassation and Justice, 

which, when judging in first instance, has legally 

delegated most of the specific jurisdiction to the 

Bucharest Court of Appeal or the military court law. 

In connection with this legal delegation of 

functional competence, we feel the need to have some 

discussions. Art. 553 par. (3) final thesis of the Code of 

Criminal Procedure is rather imprecise, using the 

singular form when referring to the military court law, 

without indicating its full name (as it does with regard 

to the civil court), although, according to art. 56 para. 

(1) letter a) and par. (2), referring to Annex 2 of Law 

no. 304/2004 regarding the judiciary organization, the 

military courts in the country are four: the Military 

Courthouse of Bucharest, the Military Courthouse of 

Cluj, the Military Courthouse of Iasi and the Military 

Courthouse of Timisoara. In order to answer the 

question which of the four military courthouses are 

competent to enforce a criminal judgment on a case 

before the High Court of Cassation and Justice, some 

authors2 propose to choose the solution according to the 

relevant provisions of art. 41, which regulate territorial 

jurisdiction for crimes committed on the territory of the 
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country or on Romanian flag vessels or aircraft 

registered in Romania. In particular, given the order of 

preference which is deduced from the provisions of art. 

41 par. (5), we believe that the military court of 

execution in the case of first instance judgments of the 

High Court, is the one in whose circumscription the 

criminal act was committed or the one in whose 

circumscription the first Romanian harbour is situated, 

where the ship is anchored and the offense committed 

or the first place of landing on the Romanian territory 

of the aircraft in which the offense was committed. 

We believe that these provisions can be added to 

the art. 42 of the Code of Criminal Procedure, useful in 

the case of crimes committed outside the territory of the 

country. 

Even if, as I have shown, we agree with the 

provisions of art. 41 Code of Criminal Procedure, to 

which we add those of art. 42 Criminal Code, de lege 

ferenda we believe that a legislative amendment would 

be required to align the military enforcement order in 

the first instance judgments of the High Court to the 

type of the civil enforcement order. 

In support of this proposal we call the historical 

perspective in relation to the teleological one.  

Thus, in the old Code of Criminal Procedure the 

Territorial Military Courthouse was designated as a 

military court to execute the first instance judgments of 

the High Court of Cassation and Justice, which was 

abolished by the provisions of art. 20 of Law no. 

255/2013 for the implementation of the new Code of 

Criminal Procedure, but also the fact that, according to 

art. 21 par. (1) of the same law, the cases before the 

disbanded Territorial Military Courthouse of Bucharest 

were taken over by the Military Courthouse of 

Bucharest. Also, the teleological argument that 

subsisted in the designation of the Bucharest 

Courthouse as a civil court for the execution of the first 

instance judgments of the High Court, namely that of 

the spatial approximation of the two courts, is found, in 

a stronger word, also as regards the election of the 

Military Courthouse of Bucharest as a military court for 

execution of the first instance judgments of the High 

Court. 

In conclusion, we consider that the Military 

Courthouse of Bucharest should be designated as the 

military court to execute the first instance judgments of 

the High Court of Cassation and Justice. 

The enforcement body has two main types of 

functional competencies in relation to the execution of 

probation measures: enforcement competences and 

enforcement competences to regulate (by solving some 

of the incidents during the actual execution). 

Some of their competences in relation to the 

execution of the probation measures are enforced by the 

court of enforcement and they are exercised by its 

judges who are constituted in court. These are, in 

general, those competencies to regulate execution by 

solving some of the incidents that occurred during the 

actual execution, which require a simplified trial. 

This category of competences includes, in the 

first place, those related to the contestation of execution 

for the cases provided by art. 198 par. (1) letter (a), (b) 

and (d) of the Code of Criminal Procedure. 

In the same category of competence it was 

included expressing the agreement to leave the country 

since the person whom was given a solution for 

deferment of penalty or a solution of suspended 

sentence under supervision sentence has the obligation 

not to leave the territory of Romania without the 

consent of the court. 

Also, according to the provisions of art. 48 of the 

Law no. 253/2013, corroborated with those of art. 87, 

art. 95 and art. 103 of the Code of Criminal Procedure, 

in the course of enforcement, the enforcement authority 

is competent to amend the content of some of the 

obligations imposed on the supervised person, to 

impose new ones or to order the cessation of the 

execution of some of the previously ordered ones. 

2. Judge delegated whit the enforcement 

The competences for the enforcement of criminal 

judgments in general of those who institute probation 

measures are in particular exercised by the executing 

court through the judge whom it delegates to carry out 

a series of activities necessary to ensure compliance to 

the individuals at the court's discretion. Thus, according 

to art. 554 par. (1) Code of Criminal Procedure, the 

court of enforcement ñdelegates one or more of its 

judges to conduct the enforcementò. 

The activity of the judge delegated to execution 

is, as it results from the very ñdelegateò particle 

governed by the rule of specialization, according to 

which it is necessary for the duties in question to be 

exercised by trained and experienced judges in criminal 

matters. The rule of specialization is also deduced from 

the provisions of art. 29 par. (2) of the Rules of Internal 

Order of the Courts, approved by the Decision of the 

Plenum of the Superior Council of Magistracy no. 

1375/2015, which gives the possibility of partial or 

total relief of the delegated judge to the execution of the 

trial. 

The activity of the judge delegated to the 

execution is also governed by the rule of continuity, 

expressly provided by art. 29 par. (3) of the Law no. 

253/2013, also enshrined in the provisions of art. 29 

par. (4) of the Internal Rules of the Courts, which 

requires that the judge delegated to the execution 

remains, as a rule, the same throughout the period of 

execution. This rule of continuity, which is a 

transposition in the matter of the enforcement of 

criminal judgments of the principle of continuity that 

governs the entire court activity, acquires a special 

importance in the conditions of diversification of the 

competences of the judge delegated to execution, to 

whom we will refer in the following. 

In the context of the new regulations that illustrate 

the configuration of the institution of the judge 

delegated to the execution, its functional competence is 
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made up of two categories of attributions: 

administrative (through which the functional 

competencies of the executing enforcement authority, 

which we have referred to above and which were 

entirely delegated to the judge in question, 

materializes) and jurisdictional-administrative (which 

gives the delegated judge a part of the competence of 

the enforcement instance regarding the regularization 

of the execution by solving some of the incidents during 

the actual execution). 

The administrative tasks of the judge delegated 

with the execution are those through which he carries 

out the activity of enforcement of the criminal 

decisions. 

The tasks in question are subsumed, according to 

art. 15 letter a) of Law no. 253/2013, as regards the 

probation measures, in order to ensure enforcement by 

communicating to the probation service and other 

community institutions involved in the execution of 

sentences and non-custodial measures, the children of 

the judgments they had the respective punishments or 

measures. 

This task is reflected by an activity which is also 

known as the preparation works of execution, a phrase 

which is legally enforced by the provisions of the Rules 

of Internal Order of the Courts. 

Of course, in carrying out this activity of mainly 

administrative and technical nature, the judge delegated 

to the execution is helped by the clerk delegated with 

the execution, a clerk whose special task is precisely to 

constitute real support for the judge delegated with the 

execution. 

Besides, the importance but also the complexity 

of this administrative and technical activity to carry out 

criminal enforcement work is underlined by the need to 

delegate some of the judges and court clerks to deal 

exclusively or predominantly with this activity. 

In the courts with a high workload, several judges 

and court clerks can be delegated with execution, and 

they carry out their work in the context of a functional 

court dismemberment called the criminal enforcement 

department. 

The execution works (or under the equivalent 

designation of enforcement) include those activities 

that the delegated judge and the clerk delegated to the 

criminal enforcement department performs after the 

moment the judgment becomes enforceable in order to 

ensures the fulfilment of the provisions that are likely 

to be executed. It must be said that the meaning of the 

syntagma in question is quite broad, comprising not 

only the works which refer to the enforcement of the 

sanctions, the obligations, the express prohibitions 

contained in the provisions of the judgments, but also 

the works referring to the achievement of more distant 

effects of criminal proceedings, such as consequences 

(dismissal from the office, for example) or prohibitions 

not expressly contained in the provisions of the 

                                                 
3 D. LupaἨcu, Aspecte teoretice si de practica judiciara privind punerea in executare a pedepselor principale, Universitatea BucureἨti ï 

Facultatea de drept, tezŁ de doctorat, nepublicatŁ, p. 98. 

judgments and intervening as a result of provisions of 

the law (opelegis). 

The execution work to be carried out in order to 

ensure that the provisions contained in the judgments 

are complied with, are: issuing various procedural 

documents (such as the mandate to execute the 

imprisonment or life imprisonment, such as the ban on 

leaving the country if we refer to custodial sentences); 

the drawing up of various addresses or other 

correspondence documents in connection with the 

enforcement activity; the communication of various 

procedural documents or extracts from them to the 

authorities with responsibility for the enforcement of 

judgments; transmission of data and extracts from 

judicial documents; the return, consisting of sending an 

address to an authority to which, previously, was sent 

or submitted procedural documents extracted from 

them or data relating to the enforcement of judgments; 

the request for information, which is an execution work 

complementary to the return; verification, which is a 

work of execution similar to the request for information 

and which is expressly provided by art. 154 par. (4) of 

the Rules of Internal Order of the courts regarding the 

situation of the collection of fines sent for execution; 

the referral, which is an enforcement work whereby 

unjustified delays in the execution of criminal 

judgments (as in the case of referrals under Article 154 

(5) of the Rules of Court Internal Courts) or it is 

intended to clarify certain aspects of enforcement (as in 

the case of the referrals referred to in Article 554 (2) of 

the Penal Code and Article 29 (1) (f) of the Rules of 

Procedure of the courts). 

In connection with the latter enforcement work, 

consisting in informing the executing court to clarify 

the unclear aspects of execution or to remove the 

obstacles to execution, a serious problem was raised in 

the doctrine regarding the incompatibilities that may 

arise when the judge who seizes is also entrusted with 

the resolution of the referral. 

In view of the many aspects that may lead the 

delegated judge in charge of enforcement to bring the 

matter to court for clarification or to remove obstacles 

to enforcement, the answer to the question raised can 

only be that the degree of involvement of the delegated 

judge must be analysed in the expression of a point of 

view on the matter raised by the court of enforcement3. 

The judiciary-administrative competences of the 

delegated judge with the execution are a new category 

of tasks introduced with the latest reform of criminal 

and criminal law enforcement in our country, which 

took place in 2014 with the entry into force of the new 

criminal codes and enforcement laws. 

This category of tasks of the delegated judge with 

the execution is also an expression of the judicial nature 

of the execution of sanctions and non-custodial 

measures, expressly enshrined in Law no. 253/2013 

and to which I referred to the beginning of this work. 
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The development of the functional competences 

of the delegated judge with the execution by winning 

this new category of judicial-administrative attributions 

is natural in the context in which the alternative ways 

of executing sentences and measures depriving of 

liberty have been significantly diversified in the context 

of the new criminal law. 

This diversification meant the rethinking of the 

criminal execution paradigm, by strengthening the role 

of the probation counselor in supervising the execution, 

by involving the community institutions in execution, 

but also by widening the competences of the delegated 

judge with the execution, which, according to the 

provisions of art. 14 par. (3) of the Law no. 253/2013, 

guides and controls the oversight process carried out by 

the probation service or the other authorities 

responsible for the execution of sanctions and non-

custodial sentences. 

In order to carry out its new guidance and control 

functions, the following administrative-judicial tasks 

were associated with the delegated judge with the 

execution: 

The task to solve the incidents arising during 

the execution and which are not within the 

jurisdiction of the enforcement instance by the 

judges constituted in common law. In this 

subcategory there are tasks such as: 

  the payment of the penalty in monthly 

instalments, attributed by art. 22 par. (1) and (2), with 

respect to the convicted natural person, and by art. 25 

par. (2) and (3) of Law no. 253/2013, on the convicted 

legal person; 

  granting permissions during the execution of the 

complementary punishment of prohibition of certain 

rights, attributed by art. 31 of the Law no. 253/2013; 

  the designation of an institution in the community 

in which the unpaid work is performed if its execution 

is no longer possible in any of the two institutions in the 

community specified in the decision of the court of first 

instance, art. 51 par. (2), in case of delay of punishment, 

and art. 57 par. (2) of the Law no. 253/2013, in the case 

of suspended custodial supervision. 

The task to solve complaints against the 

probation counselorôs decisions, generally governed 

by art. 15 lit. f) and art. 17 par. (4) of the Law no. 

253/2013. We will list below some situations, for 

executing the measures of probation, the probation 

officer shall take decisions which may form the subject 

of complaints competence appointed judge: 

  the decision by which, according to art. 50 par. 

(1) of the Law no. 253/2013, the probation adviser 

establishes the course to be followed and the institution 

in the community in which the course is to be carried 

out, in case the supervised person is obliged to attend a 

school or vocational training course; 

  the decision by which, according to art. 51 par. 

(1) of the Law no. 253/2013, the probation counselor 

establishes in which of the two institutions in the 

community specified in the judgment the community 

service work and the specific type of activity are to be 

performed, assuming the supervised person is obliged 

to perform unpaid work for the benefit of the 

community; 

  the decision by which, according to art. 53 par. 

(1) of the Law no. 253/2013, the probation adviser 

establishes the program or programs to be followed 

and, where appropriate, the institution or institutions in 

the community in which they are to take place, if the 

supervised person is required to attend one or more 

social reintegration programs, conducted by the 

probation service or organized in collaboration with 

community institutions; 

  the decision by which, according to art. 54 par. 

(1) of the Law no. 253/2013, the probation counselor 

establishes the institution in which the control, 

treatment or medical care is to be carried out, in case 

the supervised person is obliged to undergo control 

measures, treatment or medical care and where the 

institution has not been established by the court 

decision. 

The task of judicial fines is provided, with a 

general norm value, through the provisions of art. 15 lit. 

g) of Law no. 253/2013. 

In particular, in the matter of the execution of 

probation measures, the delegated judge with 

enforcement may apply fines in cases such as those 

provided by art. 19 par. (1) of the Law no. 253/2013, 

where community institutions contributing to the 

execution of sentences and non-custodial measures do 

not fulfill or inadequately perform the duties assigned 

to them and to which the judge entrusted with the 

execution may apply a judicial fine in an amount 

between 500 lei and 5,000 lei. 

The task to empower community institutions 

with competencies in the execution of probation 

measures is another manifestation of the judicial 

nature of enforcement. The task is stipulated in art. 20 

and art. 21 of Law no. 253/2013. 

3. Court hearing at first instance to 

postpone punishment or suspension of custody 

Besides the executing court, exercising its tasks 

regarding the execution of probation measures, as we 

have seen, either by the court hearing the execution or 

by judges constituted in panels court of common law, 

the law maker granted functional competences to the 

court that pronounced at first instance the 

postponement of the punishment or the suspension of 

the execution of the punishment under supervision. This 

category of courts is, as we will argue below, 

insufficiently complete and precisely outlined. 

Through the provisions of art. 582 par. (2) and art. 

583 par. (2) Code of Criminal Procedure, the court that 

issued in the first instance the postponement of the 

punishment or the suspension of the execution of the 

punishment under supervision, the competence to order 

the revocation of the postponement of the punishment 

and the revocation of the suspension of execution of the 

punishment under supervision in case of non-fulfilment 



Andrei -$ÏÒÉÎ "A.#),A   29 

of civil obligations in the court decision is explicitly 

granted. 

Of course, in most cases, the court that ruled in 

first instance the postponement of the punishment or 

the suspension of execution of the sentence under 

supervision is the very first instance court and thus also 

the court of execution. 

However, there are also situations in which there 

is no identity between the court of enforcement and the 

court that pronounced in first instance the 

postponement of the punishment or suspension of the 

execution of the sentence under supervision, the 

simplest example being given by the hypothesis of the 

enforcement of the rulings issued by the High Court of 

Cassation and Justice in the first instance. 

However, the previous example is not the only 

one, because, depending on the solutions contained in 

the criminal judgments and depending on whether or 

not the appeals are to be filed, either the first instance 

judgment will be delivered or the decision of the first 

instance as amended by the appeal judgment or the 

judgment given in the appeal. 

For a better understanding, we believe we can 

evoke perfectly possible examples in practice, as 

follows: 

  the hypothesis of postponing the punishment or 

conviction with suspension of execution of the 

punishment under supervision in the appeal after 

acquittal or cessation of the criminal proceedings in 

first instance; 

  the hypothesis in which the decision of the first 

instance was abolished, through which a solution other 

than the acquittal or cessation of the criminal trial was 

adopted, but no solution to defer punishment or 

conviction with suspension of the execution of the 

punishment under supervision has been adopted, and 

the control court re-judged and pronounced for the first 

time a solution for postponement of punishment or 

conviction with suspension of the execution of the 

punishment under supervision. 

Assuming that we reasonably argued the 

existence of the situations in which the enforcement 

instance is not identical with the court that pronounced 

in first instance the postponement of the punishment or 

suspension of execution of the punishment under 

supervision, we return to the analysis of the provisions 

of art. 582 par. (2) and art. 583 par. (2) Code of 

Criminal Procedure. 

The legal texts invoked are, in our opinion, 

incomplete and inaccurate. 

We say that they are incomplete because they 

should have covered the assumptions of revocation in 

cases of non-execution of the probation measures, more 

precisely of any measures and obligations of 

supervision out of those stipulated in art. 85 par. (1) to 

(4) and art. 93 par. (1) - (4) Criminal Code. 

Such an addition is necessary in the context in 

which the functional court competent to order 

revocation in such cases is not sufficiently precise 

determined by the provisions of art. 86 par. (4) letter b), 

corroborated with those of art. 88 par. (1) Criminal 

Code, and the provisions of art. 94 par. (5) letter b), 

corroborated with those of art. 96 paragraph (1) 

Criminal Code, but neither those of art. 56 para. (1) or 

art. 57 par. (2) of the Law no. 253/2013. After reading 

the legal texts mentioned above, which refer only to 

ñcourtò, without specifying whether the court or other 

court (for example, the court that ordered in first 

instance the postponement of the sentence or the 

suspension of custody) remains the question which is 

the functional court competent to order the revocation 

of the postponement of the sentence or the suspension 

of the execution of the punishment under supervision in 

case of non-execution or inadequate execution of the 

probation measures. 

We say that the provisions of art. 582 par. (2) and 

art. 583 par. (2) Code of Criminal Procedure are 

inaccurate because they use imprecise attributes to 

actually identify the competent court to order the 

revocation of the postponement of the sentence or the 

suspension of the execution of the sentence under 

oversight in case of non-fulfillment of civil obligations, 

namely the first instance adjudication of the 

postponement of the sentence or suspension of the 

sentence under supervision. The literal interpretation of 

this attribute, which should be the first interpretation to 

be used but sufficient to attempt to discover the true 

intention of the law maker, will lead to the conclusion 

that there are also situations that remain uncovered, 

namely those in which the delay of the sentence or the 

suspension of the sentence under supervision are 

pronounced for the first time in the appeal procedures. 

In such a case, perfectly possible in practice, there will 

not be a court to first adjudicate the postponement of 

the sentence or the suspension of the execution of the 

sentence under supervision, but only a court that finally 

pronounced the solutions in question. Therefore, a 

further question arises as which is the court competent 

to order the revocation of the postponement of the 

sentence or the suspension of the execution of the 

punishment under supervision in case of non-

observance of the civil obligations, but also in case of 

non-compliance - the inadequate execution or 

execution of the probation measures, when the 

solutions in question were given in the first phase of the 

call. 

We can give an answer to the first of the two 

questions (namely, which is the functional competent 

court to order the revocation of the postponement of the 

punishment or the suspension of the execution of the 

penalty under supervision in case of non-execution or 

inadequate execution of the probation measures) in the 

sense that the functional competent court is the 

enforcement court, once reading the provisions of art. 

15 letter e) of Law no. 253/2013, which gives the judge 

delegated with execution the duty to notify the 

enforcement court in the cases provided by the law, 

inter alia, for the ñrevocation of non-custodial 

sentences or measuresò. 
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For drafting answer to the second question (which 

court is competent to order the revocation of the 

postponement of the sentence or the suspension of the 

execution of the sentence under supervision in the case 

of non-compliance with civil obligations, and in the 

event of non-execution or inappropriate enforcement of 

the probation measures, were the solutions had been 

given for the first time in the appeal) also an example 

of jurisprudence4 leads us, from which it follows that 

although the suspension of the execution of the 

sentence under supervision was condemned by the final 

court5, competent to revoke the suspension for non-

execution of the probation measures was declared the 

first instance6, which is also a court of enforcement. 

In support of the same answer, we can also rely 

on another case-law7 example, from which it results 

that although the suspension of execution of the 

punishment under supervision was first issued in the 

appeal, the competence to solve the request to revoke 

the suspension for non-payment of civil damages 

belongs to the first instance court execution. 

Since the criminal procedural provisions here 

analyzed underpin the same criticisms and under the 

Code of Criminal Procedure of 1968, whose pertinent 

provisions regarding the revocation of the conditional 

suspension of the execution of the sentence or the 

suspension of the execution of the sentence under 

supervision8 were similar, we believe it is useful to 

show that the jurisprudence developed in the light of 

those provisions has held that ñthe examination of the 

request to revoke the conditional suspension of the 

execution of the punishment (for non-payment of civil 

damages, nn) belongs to the court which judged in the 

first instance the case with the offense for which the 

sentence was the suspension of conditional execution, 

even if that suspension was ordered as a result of the 

appeal being upheld by the higher courtò9. 

Although it seems that the jurisprudence has 

somewhat surpassed the legislative inaccuracy and the 

lack of coverage of all the assumptions that can be 

encountered in practice, based on the fact that the 

revocation is a matter of regularization of the execution, 

we believe that we could formulate a lege ferenda 

proposal that the law maker explicitly stipulates (as we 

will see below that it did in the case of conditional 

                                                 
4 By criminal sentence no. 11/2016 of the Court of Appeal of T©rgu Mureĸ, the court, as executing court, declared competent to solve the 

petition regarding the revocation of the suspension of execution of the punishment under supervision, although this solution was given for the 
first time by the High Court of Cassation and Justice in appeal; the judgment is accessible in the electronic data base Lege5. 

5 As it is clear from criminal decision no. 4119/2011 of the High Court of Cassation and Justice - the Criminal Division, whereby the appeal 

as the last ordinary attack path according to the Code of Criminal Procedure 1986 reduced the penalty and changed the way of individualisation 
execution, effective enforcement, suspension under the supervision of the execution of the punishment; the court decision is accessible in the 

electronic database of the portal www.scj.ro. 
6 From criminal sentence no. 18/2010 of the T©rgu Mureĸ Court of Appeal it results that this court has ruled on the merits of the case in the 

first instance; the judgment is not public. 
7 Criminal Sentence no. 27/2015 of the BacŁu Court of Appeal, accessible in the electronic database of the portal www.rolii.ro, final by the 

criminal decision no. 705/2015 of the High Court of Cassation and Justice - Criminal Section, accessible in the electronic data base Leg5. 
8 See the provisions of art. 447 par. (2) of the Code of Criminal Procedure of 1968. 
9 Criminal Sentence no. 39/2005 of the Cluj Court of Appeal, cited by L. Lefterache in the Annotated Criminal Code, C.H. Beck Publishing 

House, Bucharest 2007, p. 292 
10 With regard to this way of conferring jurisdiction on the issue of conditional release exclusively for the first category of courts in the 

judicial system, namely the courts in whose territorial jurisdiction the places of detention are located, we only have the duty to state that, within 

the Constitutional Court of Romania there are four complaints submitted that criticize the law makerôs option, as it results from the analysis of 

the electronic portal of the constitutional court www.ccr.ro. 

release) that the enforcement authority has the 

functional competence to order the revocation of the 

postponement of the punishment or the suspension of 

the execution of the sentence under supervision, both in 

the case of non-civil obligations and in the case of non-

execution or inadequate execution of probation 

measures, i.e the supervision measures and the 

obligations and prohibitions accompanying the two 

alternative ways of judicially identifying criminal 

sanctions. 

Such legislative clarification would be 

particularly welcome, especially when the High Court 

of Cassation and Justice ruled on the substance of the 

case in first instance, where, de lege lata, the supreme 

court has the functional competence to rule on the 

revocation of the postponement of the punishment and 

the revocation of suspension of the execution of the 

punishment under supervision at least for the case of 

non-fulfillment of civil obligations, i.e a matter of 

regularization of the execution, in the context in which 

the principle established by the provisions of art. 553 

par. (2) Code of Criminal Procedure is in the sense of 

relieving this instance the taks of the enforcement court. 

4. The court that ordered conditional 

release 

With regard to the execution of the probation 

measures ordered in the case of conditional release with 

a remaining period to be executed for 2 years or more, 

the law gives tasks of regularizing the execution of the 

competent court to order the conditional release. We 

would like to point out that, as regards the enforcement 

competences of judgments ordering conditional 

release, the competent court to order conditional release 

also acts as an executing court. 

According to art. 587 par. (1) the competent court 

to order conditional release is always ñthe court in 

whose jurisdiction the place of detention is locatedò10. 

According to the provisions of art. 588 par. (3) 

Code of Criminal Procedure ñthe court mentioned in 

art. 587 par. (1) also rules on the revocation of 

conditional releaseò in two cases: 

  when, during the surveillance, the conditional 
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released does not exactly execute the probation 

measures and 

  when, after the release, the released one commits 

a new offense discovered in the term of supervision and 

for which a sentence was pronounced for imprisonment 

even after the expiration of that term, and the competent 

court to order the revocation of the release (that is the 

court that judges, or judged in first instance the offense 

of revoking, as it results from the provisions of article 

588 (2), the last sentence of the Code of Criminal 

Procedure) did not rule on the revocation. 

The latter functional competence granted to the 

conditional release court to order the revocation of 

conditional release for the commission of a new offense 

in the period of custody of conditional release, when the 

court which judges the new offense did not itself order 

the revocation, it reflects another difference of regime 

between the revocation of conditional release and the 

revocation of the postponement of the execution of the 

punishment or the suspension of the execution of the 

sentence under supervision, on the other hand, in these 

latter hypotheses, the court ordering the adjournment or 

the suspension without having revocation competences 

for committing new offenses within the surveillance 

terms. 

As it can easily be seen in art. 588 par. (3) Code 

of Criminal Perocedure, the law maker uses the 

normative reference technique to designate the 

competent court to rule on the revocation of conditional 

release in the assumptions of the previous paragraph, 

which may rise difficulties in interpretation and 

application, since the text referred to reflects that ñthe 

court where the place of detention isò, but at the time 

when the question of the revocation of conditional 

release is made, the convict may be either in a state of 

liberty or imprisoned at another place of detention, 

which may give rise to a question about which place of 

detention is concerned. 

We believe that, as other author11 has stated, the 

law maker wished to give, by questioning, the 

competence to rule on the revocation of conditional 

release in the hypotheses in question to the same court 

that ordered conditional release, but we believe, in 

order to remove any discussion, de lege ferenda, this 

intention should be expressed explicitly and directly. 

From the analysis of the relevant legal provisions, 

we will find that the court that ordered conditional 

release does not have the functional jurisdiction to 

order the suspension of conditional release. 

                                                 
11 E. DumbravŁ, Conditional release in new codes, Universul Juridic Publishing House, Bucharest 2016, p. 135. 

5. The court that judges or judged in first 

instance the offense that could lead to the 

revocation or annulment of the postponement 

of the punishment, the suspension of the 

execution of the sentence under supervision or 

the conditional release 

Another court to which the law confers 

competence to regulate the execution of probation 

measures is, according to the provisions of art. 582 par. 

(1), art. 583 par. (1) and art. 588 par. (1) and (2) Code 

of Criminal Procedure, the court ñthat judges or judged 

in the first instance the offense that could lead to the 

revocation or annulmentò. 

From reading these texts, undoubtedly it results 

that the law maker understood mainly to confer the 

functional competence to order the annulment or 

revocation of the three alternative means of 

enforcement to the court that ñjudges or judegd in first 

instance the offense that might entail the revocation or 

cancellationò. This choice is a logical one, capable of 

promptly regulating the execution of the probation 

measures accompanying the postponement of the 

punishment, suspension of the execution of the 

punishment under supervision and conditional release. 

But, as I have already pointed out, the law maker 

has shown inconsistency, choosing to regulate, without 

proper justification, a partially different regime from 

the point of view of the competent jurisdiction to order 

the annulment or revocation on condition of conditional 

release, on the one hand the hypothesis of the 

postponement of the punishment and suspension of the 

punishment under supervision, on the other. This 

different regime makes the provisions of art. 588 par. 

(2) Code of Criminal Procedure be inaccurate, as we 

will argue below. 

The difference in question is that while in the case 

of postponement of the punishment and the suspension 

of the execution of the punishment under supervision, 

the competence to order the annulment and revocation 

(when committing a new offense) belongs exclusively 

to the court that judges or judged in the first instance 

the offense and that could be the subject of the 

revocation or annulment, in the case of conditional 

release, the jurisdiction in question remains exclusive 

only to the court which judges or judged in first 

instance the offense which leads to the annulment, 

because, in the case of an offense involving the 

revocation of conditional release, the revocation is no 

longer the sole responsibility of the court which in first 

instance judges the offense in question, but it is also 

granted to the conditional release court, which, 

according to the provisions of art. 588 par. (3) the last 

sentence of the Code of Criminal Procedure, it becomes 

competent to order revocation when the court which in 

first instance ruled the offense of revocation has not 

ruled on that. 
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The difference of the regime in question makes, 

as I stated above, that the provisions of art. 588 par. (2) 

Code of Criminal Procedure be inaccurate. The 

inaccuracy consists in using (by the method of referring 

to the previous paragraph of the law) at a past time of 

the verb to judge, when identifying the court competent 

to order the revocation of conditional release. In other 

words, if the conditional release body has the functional 

competence to order the revocation of a new offense 

when the court that in first instance judged this new 

offense did not rule on the revocation, it means that it 

is inaccurate to say that the court that judges or judged 

in first instance the offense of revoking conditional 

release is competent to order revocation. 

More specifically, the court in charge of 

prosecuting the offense of revoking conditional release 

may order revocation only if it makes a decision on the 

offense of revocation and if it has not done so in that 

context to become competent to order even the 

revocation of the conditional release. 

So, we believe that, de lege ferenda, if the law 

maker keeps the option of devoting alternative 

competences, the provisions of art. 588 par. (1), (2) and 

(3) Code of Criminal Procedure should be correlated 

with each other in order to give a precise meaning to 

the provisions governing the functional competence to 

order the revocation of conditional release in the case 

of a new offense, so that what follows implicitly from 

the corroborated interpretation of the said texts results 

explicitly, namely that the court in charge of the 

prosecution of the offense that leads to the revocation 

of conditional release may order revocation only if it 

makes a ruling on the offense of revocation, otherwise 

the jurisdiction in question will lie with the court of 

conditional release. 

Considering that, in the matter of conditional 

release, the court which ordered the release is 

competent not only to revoke the release in case of non-

execution of the probation measures, but also to revoke 

a new offense if the court that judged the case in first 

instance the offense that would lead to the revocation 

did not rule on the revocation of conditional release, de 

lege ferenda it would also be useful to regulate such a 

functional competence of the enforcement instance if 

the court that in first instance judged the offense that 

might attract the revocation of the postponement of the 

punishment or the suspension of the execution of the 

punishment under supervision did not give rise to the 

revocation.  

This would bring about a regime unification in 

terms of functional competence in the matter of 

revoking (and in case of a new offense) the 

postponement of the punishment and the suspension of 

the execution of the punishment under supervision on 

the one hand and the revocation of conditional release, 

on the other hand. 

Conclusions 

In the matter of the enforcement of probation 

measures, but not only of them, there are several 

categories of courts that have different competences, 

such as: the enforcement court (either through the 

judges who are in full force, exercising exclusive 

jurisdictional tasks, or through the judge delegated with 

execution, which mainly exercises administrative 

powers), the court that gave in first instance the 

postponement of the punishment or the suspension of 

execution of the punishment under supervision, the 

court of conditional release and the court that judges or 

judged in first instance the offense that could lead to the 

revocation or cancellation of the postponement of 

punishment, suspended custody or conditional release. 

Also after the analysis, including the reference to 

the case law, we have drafted some proposals of the law 

de lege ferenda that are meant to emphasize the need 

for the Romanian law maker to be more consistent 

when it regulates the competences of the courts in the 

enforcement of the probation measures. 
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OVERCROWDING ï CURRENT ISSUES IN ROMANIAN DETENTION CENTERS. 

CAUSES, EFFECTS AND REMEDIES 

Dorian CHIRIἩŀ* 

Abstract:  

The overcrowding phenomenon in detention centers generates serious issues with respect to the human dignity ï 

corollary of the fundamental human rights. Both international legislation and the jurisprudence of the European Court of 

Human Rights relating to article 3 and 8 of the European Convention of the Human Rights address the issue of prison 

overcrowding, stating that this can lead to violation of fundamental human rights, causing severe physical and psychological 

trauma, which is aggravating as the prisoners spend more time in the detention center. 

If this issue wasnôt given much attention in the past, being considered an inevitable mental sufferance of the execution 

of punishment, respectively a reasonable constraint determined by the conviction, lately it has been approached more seriously, 

at both national and international level and, as a result, new standards are set for ensuring the protection of the fundamental 

human rights. 

The purpose of this study is to identify the problems that prison overcrowding generates for both the detainee, on a 

personal level, and for the detention centers, from the administrative point of view. Moreover, this study critically analyses the 

national and international evolution of the legislation and the national policies of the competent institutions and authorities in 

dealing with this issue. At the same time, the author offers practical legislative and administrative solutions which may lead to 

reducing the phenomenon of prison overcrowding. 

Keywords: Conditions of detention; treatment of detainees; prohibition of inhuman and degrading treatments; relevant 

international and European standards, legislative measures on prison overcrowding. 

Introduction  

Prison overcrowding has currently become a 

social issue in contemporary times and this 

phenomenon generally occurs when the necessities of 

the detainee space in prison within a certain jurisdiction 

exceed the capacity of the facilities to hold the 

detainees provided in that jurisdiction.  

The prison overcrowding phenomenon is a 

current problem for the government of all countries. 

Considering its negative impact on the people directly 

involved in the process (detainees and the prison staff) 

and on the society in general, it requires a quick and 

efficient intervention.  

This article is aimed at showcasing the problems 

created by prison overcrowding on both the personal 

and administrative levels, on the one hand, and at 

describing the efforts of the competent national 

authorities to solve these problems, on the other hand. 

Moreover, we propose administrative and legislative 

solutions that would lead to a decrease in the prison 

overcrowding phenomenon. 

In Romania, the problem of prison overcrowding 

is not of late interest, but it has recently been brought to 

the attention of the competent state bodies and the 

society, as a result of the numerous European Court of 

Human Rights judgements holding the State 

responsible for the conditions of detention in prisons 

and in the detention facilities attached to police 

stations, and of the Pilot judgement in the case of 

RezmiveἨ and others vs. Romania1, in which the Court 
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held that there had been a violation of Article 3 of the 

European Convention on the Human Rights 

(prohibition of torture and of inhuman and degrading 

treatment) and that Romania had to implement a series 

of measures and remedies to address these problems.  

This pilot judgement has also led to the initiation 

of legal actions against the State in which the detainees, 

unsatisfied with the overcrowded prisons and the 

conditions of detention, attempted at holding the state 

and the relevant institutions responsible for moral 

prejudices suffered during their detention period caused 

by the breach of fundamental rights, such as the right to 

health and human dignity. This state of affairs imposed 

that Government should adopt immediate measures, 

hasty measures in our opinion, which not only proved 

inefficient, but also produced a negative social impact. 

The efficiency of these measures will be further 

analysed hereinafter. 

Paper Content  

Examining the evolution of the detention 

conditions in Romania and the legislator viewpoint 

regarding the minimal standards of living for a detainee 

demonstrates that, although the overcrowding 

phenomenon in the Romanian prisons is not recent, it 

has increased so much in the late years that it is 

currently seen as a major problem for the detention 

system and implicitly for the judicial system.  
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During the Communist Regime, the overcrowded 

prisons or the conditions of detention had not held the 

attention of the competent authorities in the sense of 

trying to find urgent solutions to this problem. On the 

contrary, the prisons had been used as a means of 

torture against the political detainees. After 1989, this 

phenomenon has gradually become of maximal interest 

and the state, alongside its empowered institutions, was 

compelled to look for measures in order to remedy the 

situation.  

Undoubtedly, after Romania adopted the 

European Convention of the Human Rights and after 

our country joined the European Union, the way in 

which the competent authorities perceived the 

conditions of detention, the overcrowding phenomenon 

and the minimal living standards in prisons has 

subsequently changed. Thus, the Romanian State was 

forced to take action and adopt measures so that to 

address this situation and to comply with the European 

standards.   

Starting from the premise that the effects 

produced by a problem and the solution proposed for 

that problem have to stem from the causes which led to 

that particular problem, we consider it necessary to 

begin this endeavour with the analysis of the causes and 

effects of the overcrowding phenomenon.  

1. Causes 

Contrary to popular opinion, we consider that the 

crime rate does not represent a major cause for the 

prisons overcrowding phenomenon. The answer has to 

be looked for elsewhere, since the crime rate indicator 

has constantly decreased in the last twenty years, 

reaching half of its maximal value registered at the end 

of the 1980s. 

The explanation for this decrease lies in the 

analysis of the socio-economic factors which have 

significantly influenced the evolution of the crime rate 

in Romania, and according to the statistics provided by 

Eurostat2, in our country the crime rate related to 

patrimony offences in principal, but also related to 

offences against life and bodily integrity in particular, 

is not the highest in the European Union, despite the 

fact that the overcrowding issue is more serious in our 

country than in other member states of the European 

Union.  

Therefore, from this perspective, the 

responsibility must be placed on the inadequate state 

policies in the justice system with regard to the regime 

of application and enforcement of deprivation of 

personal liberty punishments. 

Firstly, it should be taken into consideration that 

the most obvious factor is the insufficient number of 

available detention centres. The reason is that most of 

these detention centres were built and used at the 

applicable standards prior to 1989, and as mentioned 

above,  the need to create decent detention conditions 
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for the detainees was not regarded as a priority at that 

time.   

It should be noted that only 3 detention facilities 

have been built after 1989 in Romania and, given the 

existent financial politics, the state was not interested 

in investing funds in this domain.  

In addition to the above mentioned causes of 

prison overcrowding, we point out that until quite 

recently the regime of punishment enforcement was 

very strict and there have hardly been situations in 

which the legislator allowed for preventive measures to 

be taken or for a form of executing the punishment 

involving the deprivation of personal liberty other than 

detention.  

Accordingly, an important step was the adoption 

of the current Criminal Procedure Code which 

regulated the institution of house arrest as a preventive 

measure and led to a decrease in the number of 

detainees in the detention facilities attached to police 

stations. 

Among the causes that generate the overcrowding 

phenomenon, we should not overlook the judgeôs 

sentencing harshness in delivering the punishments, 

there having been many cases presented in the media in 

the which some people were sentenced to deprivation 

of personal liberty despite the fact that their 

wrongdoings were not so serious as to require such 

sanctions and the deprivation of personal liberty. 

Paradoxically, the causes can be partially found 

in the effects that detention conditions have on the 

individuals deprived of personal liberty and on their 

evolution subsequent to the moment they are released 

from prison.  

The impossibility to assure a proper education in 

prison, that would allow the detainees to acquire useful 

work-related abilities so that to enable them to find a 

job after detention or to make them acknowledge the 

negative effects of their deeds on the life of the victims 

and on the society, deemed the educational role of 

detention unattainable. Therefore, in many cases, the 

detainees end up committing wrongdoings after their 

release and so they return to prison.   

Against this background, we also note that 

beyond the lack of engaging the detainees in different 

activities, there are other factors that determine this 

state of affairs, namely the lack of culture, the lack of 

proper psychological support, all these contributing to 

the perpetuation of aggressive conduct at liberty. 

Moreover, it should be highlighted that in the case of 

the recidivists, successive detention periods, cumulated 

with the lack of rehabilitation programmes, create an 

affective depression when confronted with the 

conditions in the prison, so that the effect of enforcing 

the punishment has a diluted nature. 
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2. Effects 

With regard to the last aspect presented above, 

one of the negative effects caused by the inability of the 

state to adopt policies suitable for the detention system 

regime is on the society, which is at risk of 

reincorporating persons prone to continually 

committing criminal offences.  

Considering the impact that the overcrowding 

phenomenon has on the prison conditions, the most 

important effect is certainly felt by the detainees. The 

lack of sufficient space and adequate detention 

conditions led to the violation of fundamental rights, as 

constantly stated by the European Court of Human 

Rights in the cases regarding other states, as well as in 

the legal actions initiated by detainees from Romania. 

For that purpose, the Court argued that Article 3 

of the Convention ñimposes that the State be held 

responsible for the protection of the physical comfort 

of the people deprived of personal freedom, in the sense 

that it should offer, for example, the necessary medical 

assistance. The Court lays emphasise on the right of all 

detainees to detention conditions compatible with the 

human dignity, so that to guarantee that the manner and 

method of executing the imposed measures does not 

bring hardship or suffering beyond the unavoidable 

level of suffering inherent in deprivation of liberty; 

additionally, except for the health of the detainees,  

their comfort is to be adequately assured, taking into 

consideration the practical circumstances of detention 

ñ(the cases of Bragadireanu vs. Romania3, Kudğa vs. 

Poland [MC], no. 30.210/96, § 94, ECHR 2000-XI 4, 

and Mouisel vs. France, no. 67.263/01, § 40, ECHR 

2002-IX5). 

Likewise, in the case of Micu vs. Romania, the 

Court held that there had been a violation of Article 3 

of the Convention, concluding that ñthe respective 

detention conditions of the applicant, especially the 

overcrowding in his cell, cumulated with the length of 

his incarceration in these conditions, constitute 

inhuman and degrading treatmentò. 

It should be noted that during 2007-2012, the 

European Court of Human Rights has delivered 93 

judgements against the Romanian state for violations of 

Article 3, finding that there had been cases of 

overcrowding and inadequate detention conditions in 

prisons and in the detention facilities and custody 

centres, and delivered the Pilot Judgement in the case 

of RezimveἨ and others vs. Romania, in which the 

Court held that Romania had to implement urgent 

measures to remedy the situation. 

Hence, in the pilot judgement of 25 April 2017, 

the Court requested that no later than 6 months the State 

provide, in cooperation with the Committee of 

Ministers of the European Council, a calendar for the 
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implementation of suitable general measures to remedy 

the problem of overcrowding and inadequate detention 

conditions, in accordance with the principles of the 

Convention as stipulated in the pilot judgement. The 

Court has also ruled in favour of postponing similar 

cases that were not yet communicated to the 

Government of Romania until the implementation of 

necessary measures at the national level6.  

In the Pilot judgement, the Court recommends the 

Romanian State to take general measures for the 

remedy of the structural problem. These measures are 

of two types: 

1. Measures for prison overcrowding decrease and 

improvement of detention conditions  

d) With view to pre-trial detention, the Court stated 

that the detention centres attached to the police 

stations were considered by CPT (European 

Committee for the Prevention of Torture and 

Inhuman or Degrading Treatment or Punishment) 

and the Committee of Ministers as ñstructurally 

inadequateò for detentions exceeding the duration 

of a few days. Moreover, the Court reasserts that 

these detention centres are intended for very short-

term detentions. Considering all the above, the 

internal affairs must make sure that the persons 

deprived of personal liberty be transferred to 

prison at the end of the temporary custody. 

Likewise, the Court encouraged the Romanian 

State to explore the possibility of facilitating the 

implementation in a greater extent of alternative 

measures to temporary custody. 

e) With view to post-trial detention, the Court 

acknowledged the reform initiated by the 

Government focused, among other things, on 

reducing the punishment terms for certain crimes, 

on criminal penalties as alternative to detention 

and on postponing the enforcement of the 

sentence, as well as on the positive effects of the 

probation system. Although the immediate results 

of this reform have not significantly influenced the 

prison overcrowding rate, which still is at rather 

high levels, such measures, dubbed by diverse 

alternative punishments to detention, could have a 

positive impact on decreasing the number of prison 

population. Other ways to be explored, such as 

simplifying the conditions on renouncing at 

punishment enforcement and delaying punishment 

enforcement, and especially extending the 

possibilities to access probation and increasing the 

efficiency of the probation service, could 

constitute sources of inspiration for the State in 

their endeavour to remedy the problem of the 

inflated number of detainees and the inadequate 

material conditions in detention. 



36  Challenges of the Knowledge Society . Criminal Law  

Referring to the necessity to provide additional 

detention places, the Court made reference to 

Recommendation No. R (99)22 of the Committee of 

Ministers, according to which this measure of 

extending the prison capacity is not likely to offer a 

sustainable solution for the remedy of the problem. 

Moreover, considering the precarious living conditions 

and hygiene of the Romanian detention centres, the 

State should continue to invest in refurbishing the 

existent detention facilities. 

Adopting the measures recommended by the 

European Court of Human Rights in the pilot 

judgement will certainly determine the allocation of 

supplementary budgetary funds in this domain, 

additional to the current expenses of the detention 

system, expenses which are necessary for the provision 

of food and shelter to the detainees, as well as expenses 

for prison staff salaries and employment.  

Therefore, even the State experiences the 

negative effect of prison overcrowding and reflects this 

effect mostly at the financial level, as a result of the 

additional costs that the detention system generates for 

the state budget and, finally, for the contributors who 

pay fees and taxes to the state budget. 

3. Solutions 

Considering the effects discussed in the previous 

section of this article, the State has looked for urgent 

solutions to solve the problem of prison overcrowding, 

yet some of the measures taken did not have a positive 

impact.  

If measures such as allowing the prisoners to benefit 

from early release for good conduct during detention or 

regulating the house arrest as a preventive measure proved 

to be useful, leading to a decrease of the overcrowding 

phenomenon up to a certain extent, in our opinion 

solutions such as the appeal for compensatory measures 

has not yet been proved beneficial. 

According to Law no.169/2017, known to the 

public as the law of the compensatory appeal, for the 

amending and completion of Law no. 254/2013 

regarding the enforcement of punishments and 

freedom-privative measures laid out by judiciary 

bodies during the criminal cause, it is stated that when 

calculating the executed punishment, regardless of the 

regime of executing the punishment, it should be taken 

into consideration, as a compensatory measure, the 

execution of punishment in improper conditions, a case 

in which, for every 30 days of detention in improper 

conditions, even if these are not consecutive days, 6 

more days are added and considered executed. These 

dispositions are also considered when calculating the 

executed punishment in preventive detention facilities 

and centres of improper conditions.  

In determining the notion of improper conditions, 

the aspects generated by the prison overcrowding 

phenomenon were also taken into consideration, 

namely the confined space accommodation of the 

detainees of less or equal to 4 sqm per detainee, which 

is calculated excluding the area for sanitary and food 

storage facilities and diving the total surface of the 

detention rooms to the number of accommodated 

persons in the respective rooms, regardless of the 

facilities provided. 

The adopted legislative act mentioned above has 

not reached its stated purpose and this is proved by the 

fact that, from the 14,000 inmates who benefited from 

early release based on the enforcement of this law, 

more than 900 of them returned behind bars for 

committing serious violent offences  - murders, rapes 

and robberies. 

The cases presented in mass-media, such as the 

case of the rapist released on the basis of this law who 

raped and robbed a young woman returning from a club 

during night time, shortly after his release, or the case 

of the man charged with robbery and attempted rape, 

released on the basis of the same law, who violently 

attacked a young woman at the entrance of a block of 

flats with the purpose of robbing her, are all relevant 

examples in support of this view. 

Consequently, the enforcement of this normative 

act was exclusively based on considering the detention 

conditions without any regard to the difference between 

the non-violent inmates and the dangerous ones, 

namely without taking into consideration the offences 

of the inmates executing their freedom-privative 

punishments and the consequences brought along to the 

society by the early release of these individuals, before 

executing the entire punishment or the minimum period 

required for early release.  

In this article, we show that from our point of 

view, not time is the factor that generates the negative 

effects in the post-release period presented above, but 

the fact that the early-released detainees have not 

finished their educational programmes and have not 

acquired aptitudes, job-related skills and capacities that 

would help them earn a living in the post-release 

period. This implies that the purpose of re-educating 

the detainees has not been reached. 

As a matter of fact, in the Pilot judgement of 25 

April 2017, the European Court of the Human Rights 

did not impose on the Romanian state the initiation of 

legislative measures that would have the immediate 

result of early-releasing a great number of detainees 

from prisons, by abandoning the educational 

programmes and activities. The Court recommended 

instead a set of correlated measures that would generate 

an extension of the detaineeôs space in detention on the 

one hand, and prevent the overcrowding problem in the 

future, on the other hand.   

Equally so, it can be observed that the conventional 

court recommended that the Romanian state should adopt 

viable solutions, with long-term effects, not with short and 

very short-term palliative effects.  

The non-governmental associations regarding the 

protection of the human rights have also criticized the 

measures taken by the legislator in Law no.169/2017, 

expressing their concern for the negative social impact 

of these measures. 
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Thus, APADOR CH, an important non-

governmental organisation involved in the protection of 

the human rights took public stand and acted against the 

adoption of the law granting compensatory appeal by 

stating that: 

ĂBoth full-term release, much too hasty as a result 

of the enforcement of the compensatory appeal law, and 

the conditional release of convicts who had not proven 

themselves rehabilitated or ready to be reinserted, an 

excess stimulated by the lack of sufficient detention 

space, do nothing but encourage the criminal 

phenomenon. The availability of this release option 

induces the idea that offenders might easily escape after 

committing a crime, no matter how serious the crime 

may be. Thus, they end up committing new crimes, in 

fact more and more serious crimes, having more new 

victims as a result of these crimes, and finally, returning 

to prison after their much sooner release, without the 

chance to be fully rehabilitated and socially reinserted. 

Accordingly, it is quite likely that prisons will be 

overcrowded as a direct result of hasty early releaseò7.  

In agreement with the opinion stated above, we 

envisage that the measures adopted for the reduction of 

the overcrowding prison phenomenon should not 

ignore the interest and security of the citizens, being 

necessary to maintain a balance between the right of the 

inmates on the one hand, by assuring a proper detention 

regime, and on the other hand the right of the citizens, 

whose rights to safety, physical integrity and property 

are equally important and need to be protected. 

Starting from the benefits brought along by the 

regulations regarding house arrest as a preventive measure for 

the reduction of overcrowded detention facilities, we propose 

de lege ferenda to adopt similar measures regarding the 

execution of freedom-privative punishments, by means of 

regulating the possibility to execute the punishment as house 

arrest, at present being available technical devices to 

electronically monitor the activity of the convicted offenders 

within the perimeter of their homes. Such a measure would 

be beneficial as it allows the convicted individuals to remain 

within their own community, having the possibility to find 

jobs and keep in touch with their families, reinserting and 

rehabilitating themselves at a much rapid pace.   

Another solution that could favourably solve this 

problem is to build new detention centres or to renovate and 

refurbish the existent ones, providing larger spaces which 

satisfy the demand and exigencies imposed by the 

compliance with the fundamental rights of the detainees. 

Furthermore, there is also the need to organise 

and develop in the detention centres and facilities 

modern programmes for the rehabilitation and 

reinsertion in society of detainees. This naturally 

implies the creation of mechanisms for inter-

institutional cooperation so that to encourage the social 

reinsertion of former detainees after their release, to 

provide employment possibilities and social protection 

with the aim of preventing recidivism. 

Conclusions 

The prison overcrowding phenomenon has 

continued to be part of the Romanian detention system, 

despite the recent measures adopted by the authorities, 

which have had minimal effect on the reduction of this 

phenomenon. However, the only visible effects were 

the numerous negative effects on the social level. 

Prison overcrowding is distinctively complex and 

with a powerful social impact, so a new approach to this 

issue should be implemented, not a unilateral approach 

but one that would involve a series of longer term 

measures at different levels (legislative, administrative, 

psychological, social). 

As pointed out in this study, there is a complex set 

of causes and effects, characterised by diverse intensity 

and targeting multiple levels, which are of interest for both 

the society, and the detainee - future free individual. It is 

at this complex set that the European Court for Human 

Rights has drawn attention in its jurisprudence in the 

domain, holding each state responsible for the necessity to 

deal with such issues, since a minimization of these 

aspects could lead to a waste of human, financial-

economic resources and not only, whose effects might be 

contrary to the intended purpose. 
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THE BENEFITS OF A SPECIAL CRIMINAL PROCEEDINGS IN ABSENTIA 
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Abstract:  

A criticism of the national legislatorôs decision not to introduce a shortened hearing as a special criminal procedure 

in absentia, which would exclude the Preliminary Chamber and would leave the civil action unsolved. In our opinion, such a 

procedure would definitely contribute to the efficiency of the judiciary system by significantly reducing the duration of trials, 

seeing that the evidence of the case would not be administrated in the absence of the accused and, as a consequence, the 

witnesses and the victim would not be repeatedly subjected to the stress of the hearings. Moreover, not solving the civil action 

would be a measure of protecting the interests of the civil party, seeing how a simple request of the defendant would suffice to 

invalidate the courtôs decision given in absentia, and with it, the ruling on the civil claims of the case.  

Keywords: special criminal procedure, trial in absence, in absentia, abbreviated procedure  

1. Context.  

The perpetration of an offense gives rise to the 

exercise of criminal proceedings, and in the case of 

offenses resulting in damages, the criminal proceedings 

can be joined by the civil action. The relation between 

the public and the civil (private) action has seen several 

systems, the Romanian legislator preferring as early as 

1864, the hybrid system, namely the system allowing 

the two actions to be exercised jointly within a single 

criminal trial1. 

Therefore, within our legal system, the party 

injured by the perpetration of a deed stipulated by the 

criminal law is entitled to choose between seizing the 

civil court and joining the civil action to the criminal 

proceedings exercised concerning that unlawful deed. 

I find that the reason for joining the two actions is 

twofold. Thus, first of all, regard must be taken to the 

more favourable terms under which the civil action is 

settled, in this case the evidence is the same for the two 

actions and it can even be ordered by the court ex oficio 

or at the prosecutorôs application, the proceedings 

unfold with greater celerity etc. At the same time, it 

must not be neglected the fact that the direct opponent 

of the civil party, the defendant, might be interested in 

paying the civil claims in order to benefit from this 

conduct in the criminal aspects of the trial by nearing 

some mitigating circumstances stipulated by the 

criminal law, a resort unavailable in the hypothesis of 

settling the civil action by a civil court. 

From another point of view, I believe that the 

state might have a real interest for the civil party to 

bring the civil action in front of the criminal court, 

given that in this context he/she might submit evidence 

unknown to the judicial bodies which might serve for 

the correct settlement of the criminal aspects, especially 
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as far as the individualisation of the penalty is 

concerned. 

1.1. Introducing the civil action in the criminal 

proceedings and the options of the injured party.  

According to the criminal procedural law, the 

civil action seeks to establish the civil liability in tort of 

the persons responsible for the damage produced by the 

perpetration of the deed subject to the criminal action. 

To this end, the injured party must express his/her wish 

to bring the civil action in the criminal proceedings, a 

step which implies becoming a civil party; this 

indication of will can be made at any time throughout 

the criminal trial but no later than the commencement 

of the judicial inquiry. 

Note that the injured party is entitled to choose 

between becoming a civil party in the criminal trial, 

thus joining the individual civil action to the criminal 

action exercised by the prosecutor, or seizing directly 

the civil court, one choice excluding as a matter of 

principle, the other (electa una via non datur recursus 

ad alteram). Thus, in case the injured party has become 

a civil party within the criminal trial, he/she can seize 

the civil court only if the criminal court has not settled 

the civil action [article 27 paragraph (2) of the Criminal 

Procedure Code], if the criminal trial has been 

suspended [article 27 paragraph (3) of the Criminal 

Procedure Code] or if the damage has not been fully 

repaired [article 27 paragraph (5) of the Criminal 

Procedure Code] or if the damage was generated or 

discovered after becoming a civil party [article 27 

paragraph (6) of the Criminal Procedure Code]. 

It follows that the injured party who chose to 

bring the civil action in front of the criminal court will 

not be able to leave this court regardless of the fact that 

he/she finds useless the settlement of the private action 

by the criminal court. 
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1.2. The trial in absentia of the defendant.  

Further, it must be reminded that the Romanian 

criminal proceedings allow the trial in absentia of the 

defendant, regardless of what the penalty he/she is 

facing on the criminal side of the trial, i.e. fine, 

imprisonment or life detention, as well as regardless of 

the amount of the civil damages to which he/she might 

be held liable on the civil side of the trial. At the same 

time, it does not matter whether the criminal court 

could order certain security measures against the 

defendant, e.g. special confiscation, extended 

confiscation etc., the criminal trial can lawfully take 

place without them. 

Obviously, for the trial in absentia of the 

defendant to be possible, the summoning procedure 

must be fulfilled according to the law, irrespective of 

whether the communication to the defendant 

concerning the criminal trial has been successfully 

accomplished or not. 

Indeed, the law makes no distinction in this 

regard, between the three possible situations, the 

continuation of the criminal judicial proceedings being 

possible when the accused has actually taken note of 

the criminal trial but waived his/her right to appear 

before the judicial bodies either i) explicitly, by 

formulating an application to be tried in absentia or ii) 

implicitly, by the unjustified absence after being 

summoned by the judicial bodies; as well as when iii) 

the accused has not been formally informed about the 

criminal trial against him/her, the summons procedure 

being accomplished by a mere legal fiction such as 

posting the notice/summons. 

In the first case, if there is evidence pointing that 

the accused has actually taken note of the criminal trial 

against him/her, we are in the presence of a waiver to 

the right to appear in front of the judicial bodies, the 

accused thus disposing of his/her right to participate to 

trial. 

If to the contrary, there is no evidence that the 

accused has actually been informed about the criminal 

proceedings against him/her, the trial in absentia shall 

continue and in the case of a conviction solution the law 

stipulates the possibility of reopening the criminal trial 

by merely formulating an application to this end within 

a month from the communication of the final criminal 

ruling. 

Note that in the case where the accused tried in 

absentia has knowledge about the criminal proceedings 

and refuses to respond to the summons of the judicial 

bodies, as well as in the case where the accused has no 

knowledge about these proceedings, the criminal trial 

shall take place according to the general trial procedure, 

following the preliminary chamber procedure and 
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assessing during the trial all the evidence of the case as 

if the accused had been present for trial. 

The legal assistance is guaranteed throughout the 

criminal trial and in the case where the accused is 

underage, admitted to a detention centre or an 

educational centre, detained or arrested even in a 

different case, where the accused is subject to a safety 

measure or placed in a medical institution, even in a 

different case or where the offense brought to the 

accused charge is punished by life detention or an 

imprisonment penalty exceeding 5 years, the legal 

assistance shall be provided ex oficio (article 90 of the 

Criminal Procedure Code). 

1.3. The preliminary chamber procedure.  

The preliminary chamber procedure is the phase 

of the criminal trial2 ensuring the judicial context for 

verifying the lawfulness of the criminal investigation 

acts. Within this procedure, after checking the courtôs 

competence, the preliminary chamber judge examines 

the lawfulness of receiving the indictment, the 

lawfulness of evidence-gathering and of the 

performance of the criminal investigation acts. 

The preliminary chamber procedure is essential to 

the economy of a criminal case given that this is the 

only procedural moment where the accused can 

criticise the lawfulness of the criminal investigation 

acts, the result of this procedure influencing the 

continuation of the criminal trial or the return of the 

case to the prosecutorôs office. 

2. Reopening of the criminal trial in the 

case of trial in absentia.  

Reopening the criminal proceedings in the case of 

a trial in the absence of the convicted person3 is a 

procedural remedy, at the convicted personôs disposal, 

which can be used after the criminal ruling pronounced 

in absentia has become final, but no later than a month 

from its communication. Thus being, in our legal 

system, reopening the criminal proceedings is 

considered an extraordinary legal remedy, limited to 

points of law, within the jurisdiction of the court that 

issued the challenged ruling, of withdrawal, designed 

to ensure the compatibility of the Romanian legislation 

with the standards imposed by the conventional block, 

as well as by the right to a fair trial in the broadest 

meaning of the term. 

If the court finds grounded the application for 

reopening the criminal proceedings, it will admit it in 

principle, the final ruling pronounced in absentia being 

thus reversed by the law itself, both concerning the 

solution pronounced on the criminal side of the case 

and the solution pronounced on the civil side of the 
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case, the trial being resumed from the stage of the trial 

in first instance, with all its consequences: reassessing 

the evidence of the case, the taking of a new first 

instance ruling, the pronunciation of a ruling in appeal 

and the enforcement of the new final ruling. 

3. The criticisms of the present system.  

The criticisms can be divided in two: criticisms 

concerning the conceptual aspect of the notion of 

reopening the criminal proceedings and criticisms 

concerning the incompatibility of the national system 

with the conventional block, as well as with the right to 

a fair trial. 

As a matter of principle, any legal remedy takes 

the form of procedural remedies aimed at removing the 

mistakes that the courts might have made in impairing 

justice. Therefore, these procedural remedies are based 

on the idea of a mistake that can be made by the lower 

judicial body, an error which the judicial review court, 

placed on a higher level and being composed of more 

experimented judges, is presumed to eliminate. 

Even if the reopening of the criminal trial is 

placed by the Romanian legislator among the 

extraordinary legal remedies, the idea of a mistakes on 

which such a remedy should be based, is not in all cases 

true. 

Indeed, the premise of this procedural remedy 

does not necessarily reside in the courtôs failure to 

summon the accused to the trial or in a summoning 

procedure which was not dully accomplished. 

Truly, the hypothesis of procedural error must not 

be de plano excluded, in the end, justice is achieved by 

an eminently human activity which is by nature, subject 

to error (errare humanum est). Therefore, the accused 

who has never been summoned nor informed officially 

about the criminal trial or the accused concerning 

whom the summoning procedure has not been duly 

fulfilled is entitled to apply for the reopening of the 

criminal trial, with the consequence of resuming the 

trial stage starting from the first instance trial. 

Nevertheless, in most cases of reopening the 

criminal trial, the premise shall not reside in an error 

related to the summoning of the accused, but in the 

lawful conduct of the criminal procedures in the 

absence of the accused who has not been genuinely 

informed about it. 

The summoning procedure is lawful because in 

these hypothesis, the judicial bodies usually use the 

legal fictions stipulated by the law, such as considering 

legally summoned the person concerning who a 

notification about the summoning has been posted at 

the seat of the judicial body or who, having changed the 

procedural address during the criminal investigation, 

has been summoned at the address previously chosen 

although it was no longer up to date. 

Transposed into practice these situations are met 

in the case where the accused is not found at the 

addresses where the state bodies have information that 

he/she might be (the legal domicile or the residences 

irregularly used etc.), the summoning procedure and 

the communication of the procedural acts being 

accomplished by posting a notice at the seat of the 

judicial body. 

As a first conclusion, it must be remembered that 

the reopening of the criminal trial is wrongly regulated 

as a legal remedy while it has the appearance of a 

procedural remedy characteristic for a special trial 

procedure as I shall demonstrate. 

From the perspective of the right to a fair trial, it 

must be highlighted that the premise for reopening the 

criminal trial is the justified absence of the accused 

from the criminal trial. This justification resides on the 

fact that the accused had no knowledge about his/her 

criminal trial. Thus being, starting from this premise, it 

can be said that as far as the accused is regarded, the 

proceedings that follow the reopening of the trial is the 

first he/she has knowledge of, the first in which he/she 

can defend himself/herself using the whole range of 

procedural rights and guarantees. 

For all this, reminding as well the fact that 

resuming the procedure shall only take place with the 

first instance trial, the preliminary chamber procedure 

in absentia remaining final, the criticism focuses on the 

obvious reduction of the possibilities of the accused to 

defend himself/herself, especially concerning the 

possibilities to criticise the lawfulness of the criminal 

investigation acts, from the clarity of the wording of the 

accusation to the rightness of the administration of 

certain evidence. 

4. Positive aspects that the regulation of a 

special procedure of trial in absentia would 

entail.  

Starting from the premise that our legal system 

accepts the trial in the absence of the accused, whatever 

the reason of this absence might be, a deliberate 

absence as a result of the explicit or implicit waiver to 

the right to participate to oneôs own trial, or an absence 

which is not based on an informed choice, one wonders 

whether a special procedure for the trial of the accused 

absent should not be regulated. 

Note that our legal system acknowledges several 

special trial procedures based either on the procedural 

conduct of admission of guilt adopted by the accused 

(the plea of guilt), or on the special situation of the 

accused (the defendant is underage or is a legal entity). 

Therefore, once accepted these special 

procedures by the legislator, the question arises 

whether the absence from the trial of the accused 

implies a necessity to embody a set of rules derogating 

from the general procedure. In other words, it must be 

established whether in the case of the trial in absentia 

the general trial procedure is sufficient from the 

perspective of the procedural guarantees and, 

otherwise, whether a special procedure is fully 



Ioan-0ÁÕÌ #()¤   41 

justified4 by number, content, systematization and 

operation. 

4.1. The trial in absentia according to the 

general procedure.  

I have previously pointed out why in the case of 

the trial in absentia, the general procedure does not 

meet the minimum guarantees of the right to a fair trial. 

It is thus noted that the trial in absentia gives the 

accused the right to apply for the reopening of the 

criminal trial but the procedure shall be resumed not 

from the preliminary chamber, but from the trial stage. 

Thus being, starting from the premise of reopening the 

criminal trial, namely the trial in the justified absence 

of the accused, it is clear that he/she did not have the 

genuine possibility to contest the evidence and the 

criminal investigation acts, this essential part of the trial 

being finally settled in his/her absence. Under these 

circumstances, reopening the criminal trial should not 

be limited to the reopening only of the trial stage, the 

reopening of the preliminary chamber procedures being 

necessary as well. 

At the same time, as regards the civil side of the 

trial, it is quite clear the violation of the civil party right 

to the settlement of the case within a reasonable period. 

I have a slight reservation making this statement given 

that the time necessary for the settlement of the civil 

action can be either shorter or longer according to the 

difficulty and the complexity of the evidence brought, 

as well as according to the choice of the accused during 

retrial: the general procedure implying the 

reassessment of all the evidence and necessitating more 

trial dates in the case, or the abbreviated procedure 

implying the settlement of the case based on the 

evidence assessed during the criminal investigation, the 

activity usually taking place in a single trial date. In the 

case where the accused wishes the reassessment of the 

evidence, the time elapsed between bringing the civil 

action within the criminal trial and the final settlement 

of the action, to which the time elapsed between the 

admission of the application for reopening the trial and 

the final settlement of the action is added, can easily 

exceed the partyôs right to a fair trial as regards the 

reasonable period. 

On the same note, one can retain the 

precariousness of the final ruling given by the criminal 

court for the settlement of the civil action. Indeed, the 

right of access to court necessarily calls for the right to 

a final ruling and, furthermore, the right to the actual 

enforcement of that ruling. Or, if the civil aspects of a 

criminal trial are settled through a final ruling subject 

to reversal ipso jure by the mere application of the 

accused, there is a problem concerning the fairness of 

the procedures towards the civil party, especially in the 

context that he/she can only leave the criminal trial in 

order to claim damages in a civil court under extremely 

restrictive conditions. Therefore, the very settlement of 

the civil action under these circumstances appears as an 
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activity not only lacking efficiency (the ruling being 

subject to reversal), but also likely to unjustifiably 

delay the obtainment of a final ruling issued by the civil 

court. 

On another note, concerning the first procedural 

cycle, it can be seen that the criminal court assesses the 

evidence with a view to ensuring an adversary 

procedure for the defendant, even if he/she is absent 

from the proceedings. Therefore, it seems that within 

the first procedural cycle unfolded in the absence of the 

accused, the adversarial principle is merely simulated, 

the main character, the accused, being absent to this 

procedure. 

Also as regards the accused, I find that a 

procedure which necessitated high efforts on the part of 

the judicial bodies is an extremely costly one, the legal 

costs being then borne by the accused. From this angle 

too, the lack of any culpable absence from the accused 

and holding him/her liable for the payment of the legal 

costs generated precisely by this absence appears as a 

contradiction of terms. 

In conclusion, it must be remembered that the 

general trial procedure closes in a final manner the 

preliminary chamber procedure so that, during the 

retrial, the accused has no genuine possibility to contest 

the criminal investigation acts. At the same time, the 

absolute precariousness of the ruling pronounced on the 

civil side of the trial must be noticed as well as the fact 

that, under certain circumstances, the settlement of the 

civil action might exceed a reasonable period by 

resuming the procedures. 

The foregoing are all reasons that justify the 

regulation of a special trial procedure eliminating all 

the deficiencies identified, through derogating 

provisions. 

4.2. The special criminal proceedings in 

absentia.  

The special criminal proceedings in absentia 

must be a rapid, abbreviated one allowing the 

examination of the case within an extremely short time, 

without going through the preliminary chamber 

procedure and without settling the civil  action. 

I find thus that procedural cycle in absentia must 

start by observing the absence of the accused from the 

criminal trial, the special trial procedure being 

accordingly open. Under these circumstances, the 

criminal proceedings shall be taken directly to the trial 

stage, the court adopting a solution strictly based on the 

evidence collected during the criminal investigation. Of 

course, the procedure in absentia shall imply the 

representation of the absent defendant by a lawyer, 

either chosen or designated ex oficio (a case of 

mandatory legal assistance). 

Further, irrespective of the solution pronounced 

by the court on the criminal side of the trial, the possible 

civil action shall be left unsettled, the right to choose of 

the injured party being thus reactivated. Therefore, 
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according to the special procedure, the civil action shall 

not be settled, the right of the injured party to seize the 

civil court to receive damages being immediately 

reinstated. 

After the criminal ruling of conviction 

pronounced following this procedure, the possibility to 

apply for the reopening of the criminal trial shall be 

open, the trial resuming from the preliminary chamber 

procedure with all that this entails, the procedure 

unfolding as if the accused had never been absent. 

Conclusions.  

The judicial activity in the preliminary chamber 

and of trial imposed by the current regulation in the 

case of the trials with absent accused is not only time 

consuming and unfair, but also useless. This is why I 

consider that a special procedure having the foregoing 

as its main landmarks must take its place into the 

substantive law. 

Such a procedure would be capable of settling the 

conflict of law within a short period, without too much 

effort from the judicial bodies or high expenses and it 

will allow the injured party to switch a moment earlier 

to the other option, the bar to leave the criminal court 

no longer existing within this procedure. 
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Abstract 

The European arrest warrant has replaced the extradition procedure between the Member States of the European 

Union. Thus, by the introduction of the European arrest warrant, the administrative-judicial procedure was replaced by a 

purely judicial procedure. This article analyzes the implementation of the Framework Decision no. 2002/584/JHA in the United 

Kingdom through the Extradition Act 2003 and, more precisely, the enforcement of the European arrest warrant in the United 

Kingdom, as provided by Part 1 of the Extradition Act 2003. This article presents the steps that need to be followed in the 

process of the requested personôs surrender from the United Kingdom and it analyzes the evolution of the number of European 

arrest warrants received by the United Kingdom over the years.   

Keywords: European arrest warrant, mutual recognition, implementation and enforcement in the United Kingdom, 

bars to extradition, criminal procedure.  

1. Introduction  

It is undisputable that the extradition procedure 

represents the most important instrument of 

international judicial cooperation in criminal matters. 

One of the fundamental problems that caused 

countless discussions at political and legal level 

between the countries of the world was of course the 

extradition of their own citizens1. 

This problem was resolved at the level of the 

European Union by the Council Framework Decision 

of 13 June 2002 on the European Arrest Warrant and 

the Surrender Procedures between Member States.  

The most important modification brought by the 

introduction of the European arrest warrant has been 

the transition from a judicial-administrative 

cooperation to a purely judicial cooperation2.  

However, this purely judicial cooperation does 

not entail that the requested state has no option but to 

extradite its own citizens once a European arrest 

warrant is issued. It rather leads to a more expedited 

procedure based on mutual recognition between the 

member states of the European Union.  

The ambition of this article is to review the 

enforcement of the European arrest warrant in the 

United Kingdom as provided by the Extradition Act 

2003, considering all the amendments brought by the 

several pieces of legislation enacted since its adoption, 

16 years ago.  

Further, we shall analyze the evolution of the 

number of European arrest warrants received by the 

United Kingdom over the years, as well as the number 
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of surrenders ordered by the competent courts 

following the issuance of these European arrest 

warrants. 

2. The European arrest warrant  

The Amsterdam Treaty of 1997 represented a 

starting point for the idea of freedom, security and 

justice. Later, this idea has been developed in the 

conclusions of the Tampere European Council, where 

the Council stated that the principle of mutual 

recognition of judicial decisions ñshould become the 

cornerstone of judicial cooperation in both civil and 

criminal matters within the Unionò. 

Even though the conclusions of the Tampere 

European Council were seen as an important step 

towards the adoption of the European arrest warrant 

(ñEAWò) and it was clear that the member states of the 

European Union (the ñMember Statesò) were inclining 

towards having simplified extradition procedures, it is 

undisputable that the EAW was speeded up by the 11th 

of September 2001 terrorist attacks from the United 

States of America. 

Not only did the terrorist attacks strengthen the 

importance of certain measures in respect to the EUôs 

internal security, but they also put pressure on the 

European Unionôs justice, leading to substantial legal 

actions taken in a short period3.  

Thus, on 13th of June 2002, the Council of the 

European Union adopted Framework Decision 

2002/584/JHA on the European Arrest Warrant and the 
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surrender procedures between Member States (the 

ñFramework Decisionò).   

The new system provided by the EAW has 

replaced since 1 January 2004 the traditional 

procedures of extradition between Member States, 

procedures that were no longer adapted to the 

requirements of a common space of freedom, security 

and justice, but exposed to crimes, in which national 

borders are becoming less important in order not to be 

impediments in the fight against crime4.  

The EAW is defined as being a judicial decision 

issued by a Member State with a view to the arrest and 

surrender by another Member State of a requested 

person, for the purposes of conducting a criminal 

prosecution or executing a custodial sentence or 

detention order5.  

In order to better understand the modifications 

brought by the introduction of the EAW, we shall relate 

to a definition given to the extradition procedure in the 

Romanian doctrine. 

Thus, the extradition is the procedure whereby a 

sovereign state (the requested state) accepts to 

surrender, at the request of another state (the requesting 

state), a person located on its territory and who is being 

prosecuted or sent to trial for a crime or is being sought 

in order to execute a punishment in the requesting 

state6.   

Therefore, it can be observed that the Framework 

Decision on the one hand uses the term ñsurrenderò 

instead of ñextraditionò, and on the other hand uses the 

term ñMember Stateò when referring to both ñthe 

requesting stateò and ñthe requested stateò, as they 

appeared in the classic extradition procedure.  

It is important to mention that, as a general rule, 

the classic extradition procedure did not allow the 

extradition of a stateôs own citizens, which was only 

accepted as an exception and under restrictive 

conditions. 

The EAW brought a significant change in what 

regards the extradition of a stateôs own citizens.  

Art. 20 par. (1) of the Treaty on the Functioning 

of the European Union provides that ñevery person 

holding the nationality of a Member State shall be a 

citizen of the Unionò and ñcitizenship of the Union 

shall be additional to and not replace national 

citizenshipò. 

Thus, starting from the idea of European 

citizenship, the principle of non-extradition of a stateôs 

own citizens was basically waived and it merely 

became a ground for refusal.  

The Member States were given a deadline to take 

the necessary measures to comply with the provisions 

of the Framework Decision. However, only 13 Member 
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States managed to meet the deadline for 

implementation.  

Although in some cases the respective national 

implementing law fails to fully transpose the 

Framework Decision 2002/584/JHA on the European 

arrest warrant, it can be concluded that Member States 

have largely implemented it properly7. 

3. Implementation of the Framework 

Decision in the United Kingdom 

The Framework Decision has been implemented 

in the United Kingdom through the Extradition Act 

2003 (the ñExtradition Actò). 

The Extradition Act is divided into five parts: 

Part 1 ï Extradition to category 1 territories   

This part deals with extradition to all European 

Union Member States and it basically corresponds with 

the requirements of the Framework Decision.  

The main features introduced by the EAW in the 

first part of the Extradition Act are: 

¶ mutual recognition ï a foreign warrant is 

accepted without getting into the facts of the case; 

¶ the dual criminality rule is no longer required for 

32 categories of offences ï under the condition that the 

punishment for the offence is at least three yearsô 

imprisonment; 

¶ the procedure is now entirely judicial ï the 

competent authority in the United Kingdom only has to 

certify that the EAW is properly drafted by the 

competent authority from the issuing state;  

¶ no exception on the grounds of citizenship. 

The extradition procedure under Part 1 of the 

Extradition Act is detailed in the next section.  

Part 2 ï Extradition to category 2 territories  

This part deals with the extradition to all other 

countries with whom the United Kingdom has 

international extradition arrangements, other than the 

countries included in part 1.  

The extradition of a requested person to these 

territories entails, besides the information required for 

the category 1 cases, that the court must be satisfied that 

the request contains admissible evidence of the offence 

sufficient to establish a prima facie case against the 

person. 

Part 3 ï Extradition to the United Kingdom  

This part deals with requests issued by the 

competent authorities in the United Kingdom to both 

European Union Member States as well as all other 

countries.  

Part 4 contains provisions in relation to police 

powers, while Part 5 contains a number of 

miscellaneous and general provisions8. 
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Since its adoption, the Extradition Act has been 

amended four times, through (i) the Police and Justice 

Act 2006, (ii) the Policing and Crime Act 2009, (iii) the 

Crime and Courts Act 2013 and (iv) the Anti-social 

Behaviour, Crime and Policing Act 2014. 

If we were to compare the initial version of the 

Extradition Act with the version amended through the 

aforementioned pieces of legislation, we would 

ascertain that the latter barely resembles the one that 

was enacted 16 years ago. 

As we stated in the introduction part of this 

article, the most important change brought by the EAW 

is that the extradition procedure within Europe is 

entirely judicial, as opposed to a judicial-administrative 

procedure. 

In the United Kingdom, prior to the Extradition 

Act, after an extradition request was granted by the 

court, there was still a step that had to be met, namely 

the approval of the Home Secretary.  

So the wanted person who claimed that it was ñall 

a fixò could ask the Home Secretary to refuse 

permission, and if he would not listen, he could attack 

the Home Secretaryôs refusal in the courts by a series 

of maneuvers which, if played with skill, could delay 

his removal for many years (and, incidentally, cost the 

taxpayer a vast amount of money)9.  

4. The Enforcement of the EAW in the 

United Kingdom under the Extradition Act  ï 

Extradition to category 1 territories 

The steps that need to be followed in the process 

for extradition from the United Kingdom to the 

category 1 territories are: 

1. a EAW is submitted; 

2. the certificate is issued; 

3. the arrest of the requested person; 

4. the initial hearing; 

5. the extradition hearing. 

The issuance of a European arrest warrant 

Pursuant to the provisions of art. 2 par. (1) from 

the Framework Decision, ña European arrest warrant 

may be issued for acts punishable by the law of the 

issuing Member State by a custodial sentence or a 

detention order for a maximum period of at least 12 

months or, where a sentence has been passed or a 

detention order has been made, for sentences of at least 

four monthsò. 

The issuance of the certificate 

In the United Kingdom, the National Crime 

Agency is the designated authority for European arrest 

warrants, which can only issue a certificate if the 
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requirements provided under section 2 of the 

Extradition Act are met. 

More precisely, the National Crime Agency may 

issue a certificate under this section if it believes that 

the authority which issued the warrant has the function 

of issuing arrest warrants in the category 1 territories.  

The arrest of the requested person 

Once the request has been certified, the warrant 

for the requested personôs arrest is issued. Based on this 

warrant, the requested person is arrested and he/she 

must be brought before a District Judge at the 

Magistratesô Court for the initial hearing as soon as 

practicable.  

In urgent cases, a requested person can be arrested 

before the receipt of a EAW. In this case, the EAW 

must be received in time for a court hearing which must 

be held within 48 hours of the arrest10. 

The initial hearing 

The óappropriate judgeô in the UK, according to 

section 67 (1) EA, is a District Judge (Magistratesô 

Courts) designated for that purpose by the Lord 

Chancellor in England and Wales11. In England, the 

extradition cases are heard at the Westminster 

Magistratesô Court. 

The purpose of this hearing is to establish the 

identity of the arrested person and, more precisely, that 

the person brought before the District Judge is the 

person in respect of whom the warrant was issued.  

Pursuant to section 7(3), the District Judge is 

required to take the decision on the requested personôs 

identity on the balance of probabilities.  

Thus, if the District Judge decides the person 

brought before him is not the person in respect of whom 

the warrant was issued, then he must order the personôs 

discharge.  

Otherwise, if the District Judge decides the 

person brought before him is the person in respect of 

whom the warrant was issued, then he must:  

¶ inform the person about the procedures for 

consenting to be surrendered to the issuing state; 

¶ fix a date for the extradition hearing if the 

requested person does not consent to extradition; 

¶ remand the person in custody or on bail. 

The extradition hearing should normally begin 

within 21 days of arrest12. However, if proceedings in 

respect of the extradition are adjourned under section 

8A or 8B, the permitted period is extended by the 

number of days for which the proceedings are so 

adjourned13. 

Thus, if, before the beginning of the extradition 

hearing, the District Judge is informed that the person 

is charged with an offence in the United Kingdom, any 

further proceedings in respect of the extradition must 

be adjourned until the prosecution performed in the 
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United Kingdom is finalized. However, even this term 

can be exceeded in case a custodial sentence is imposed 

in respect of the offence, when the proceedings may be 

further adjourned until the person is released from 

custody. 

Also, if, before the beginning of the extradition 

hearing, the District Judge is informed that the person 

is in custody serving a sentence of imprisonment or 

another form of detention in the United Kingdom, any 

further proceedings in respect of the extradition may be 

adjourned until the person is released from custody.  

In case the hearing does not begin on or before the 

date fixed, and no reasonable cause is shown for the 

delay, then the judge must order the personôs discharge. 

In what regards the duration of the initial hearing, in 

practice, in England and Wales the average period 

between arrest and first instance surrender decision is 28 

days in consented cases, and 65 in non-consented cases14. 

The extradition hearing 

In England and Wales, the powers available to the 

District Judge are (as nearly as possible) the same as 

those available to a magistratesô court at a summary 

trial15.  

In the initial stage of the extradition hearing, the 

District Judge must decide whether the offence 

specified in the warrant is an extradition offence as 

defined in section 64 (the requested person was not 

sentenced for the offence) or section 65 (the requested 

person was sentenced for the offence). 

The conduct specified in the warrant must either 

(i) meet the dual criminality test16 or (ii) the appropriate 

issuing authority must indicate that the offence is 

included within the European framework list.  

In the case of framework list offences, the offence 

in the warrant amounts to an extradition offence if: 

¶ the conduct occurs in the category 1 territory and 

no part of it occurs in the United Kingdom; 

¶ the conduct falls within the European framework 

list; 

¶ the conduct is punishable under the law of the 

category 1 territory with imprisonment or another form 

of detention for a term of 3 years or a greater 

punishment. 

Thus, it can be observed that in the case of 

European framework list offences, even though the 

dual criminality test is not necessary, extradition is only 

available if no part of the conduct took place in the 

United Kingdom. Otherwise, no matter how 

insignificant the conduct performed in the United 

Kingdom, the dual criminality test becomes mandatory 

in relation to European framework list offences.  

Further, if the District Judge decides that the 

conduct specified in the EAW does not amount to an 

extradition offence then he must order the personôs 

discharge. Otherwise, the District Judge must proceed 
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to consider whether there are any statutory bars to 

extradition. The bars to extradition are: 

¶ rule against double jeopardy ï if the requested 

person was previously either convicted or acquitted for 

the same conduct specified in the EAW; 

¶ the absence of a prosecution decision; 

¶ extraneous considerations ï if the EAW was 

issued for the purpose of prosecuting or punishing the 

requested person on account of race, religion, 

nationality, gender, sexual orientation or political 

opinions; 

¶ passage of time ï when it appears it would be 

unjust or oppressive to extradite the requested person 

due to the passage of time since the alleged conduct 

described in the EAW; 

¶ the age of the requested person ï if the requested 

person would not be criminally liable in the United 

Kingdom due to his/her age at the time of the alleged 

conduct described in the EAW; 

¶ specialty ï there are no arrangements between the 

United Kingdom and the issuing state that would 

prevent the prosecution of the requested person for 

other offences than the one he/she is being extradited 

for; 

¶ earlier extradition to the United Kingdom from a 

category 1 territory or transfer from the International 

Criminal Court; 

¶ human rights concerns ï if the extradition of the 

requested person would not be compatible with 

fundamental rights provided by the European 

Convention on Human Rights; 

¶ proportionality ï if the extradition of the 

requested person would be disproportionate in relation 

to (i) the seriousness of the conduct alleged to constitute 

the extradition offence, (ii) the likely penalty that would 

be imposed if the requested person was found guilty of 

the extradition offence and (iii) the possibility of the 

relevant foreign authorities taking measures that would 

be less coercive than the extradition of the requested 

person; 

¶ forum ï if the requested personôs extradition 

would not be in the interests of justice; 

¶ physical and mental health considerations which 

would make extradition unjust or oppressive; 

¶ no guarantee that the requested person who was 

convicted in his/her absence will benefit of a retrial. 

Thus, after assessing on the applicability of the 

bars to extradition, the District Judge must order the 

personôs discharge if any of the bars to extradition do 

apply.  

Otherwise, if none of these bars to extradition 

apply and the District Judge decides that extradition is 

both proportionate and compatible, then he must order 

the extradition of the requested person. 
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5. Appeal and surrender following appeal 

Appeals may be lodged by either the requested 

person or the issuing judicial authority with the High 

Court and, as the case may be, with the Supreme Court. 

Where an appeal against an extradition order is 

unsuccessful or where the issuing judicial authority 

successfully appeals against a discharge order and the 

appeal court orders extradition, the person must be 

extradited within 10 days, starting with the day on 

which the decision of the relevant court becomes final.  

However, if the relevant court which made the 

appeal decision and the issuing judicial authority agree 

a later date, extradition must take place in the 10 day 

period following the agreed date. If the deadlines are 

not complied with the judge must, on the personôs 

application, order his discharge, unless reasonable 

cause is shown for the delay. 

6. The evolution of the number of EAWs 

received by the United Kingdom over the 

years17 

Between 2010 and 2015, the United Kingdom has 

received 48,766 EAWs. Following these requests, the 

competent authorities in the United Kingdom have made 

9,305 arrests and ordered the surrender of 6,514 persons. 

Thus, it can be observed that the competent 

authorities in the United Kingdom have only ordered the 

surrender of the requested persons in 13.36 % of the cases. 

The number of EAWs received per year between 

2010 and 2013 was in the average of 5,500 (4,369 in 2010, 

6,512 in 2011, 6,290 in 2012 and 5,522 in 2013). In 2014, 

the number of EAWs received has more than doubled, 

from 5,522 in 2013 to 13,460 in 2014, while in 2015 it 

remained above the 10,000 mark (i.e. 12,613).  

In what regards the number of surrenders ordered 

by the United Kingdom following EAWs issued by the 

Member States, over the years this number remained in 

the average of 1,000 per year.  

Thus, it can be observed that, even though the 

number of EAWs has increased, the number of 

surrenders remained constant.  

If we look at the percentages, we see that in 2015 

the competent authorities in the United Kingdom 

ordered the surrender of the requested person in 9.1 % 

of the cases, as opposed to 24 % in 2010.   

The top 3 countries who issued the EAWs 

received by the United Kingdom between 2010 and 

2015 are: Poland (11,638 requests), Germany (7,288 

requests) and Romania (5,382 requests).  

Thus, only these 3countries issued almost half of 

the total number of EAWs received by the United 

Kingdom during the said period. 

However, the number of surrenders to these 

countries is still rather small: Poland (3,752 surrenders 

or 32.2 %), Germany (161 surrenders or 2.2 %) and 

Romania (332 surrenders or 6.17 %).  

Conclusion 

The European arrest warrant has replaced the 

extradition procedure between the Member States of 

the European Union. The judicial-administrative 

procedure was basically replaced by a purely judicial 

one, which lead to simplified extradition procedures 

between the Member States of the European Union.  

In this context, although the European arrest 

warrant entails a simplified extradition procedure, the 

Extradition Act 2003 provides sufficient safeguards for 

the citizens of the European Union, so that their 

fundamental rights are observed. The bars to 

extradition provided by the Extradition Act 2003, as 

well as the requested personôs possibilities to appeal the 

decision ruled on his/her extradition show that, 

although this procedure is a purely judicial one and 

therefore, a more expedited one, the requested personôs 

extradition is carefully assessed by the competent 

courts in the United Kingdom and the requested 

personôs right to a defense is observed. 

This aspect is confirmed by the fact that, over the years, 

the percentage of surrenders ordered by the competent courts 

in the United Kingdom has decreased significantly, although 

the number of requests has increased.  
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Abstract 

The nowadays deployment of Artificial Intelligence (AI) and its expected relatively rapid integration into various 

instances of the socio-economic or governmental life (e.g. household, health, industry, trade and so on) represent a great 

development opportunity for every nation, as well as a key element for the evolution of the mankind. The elements of AI have 

already started to take over certain human-type workouts or tasks, while it will take not so long until they will almost completely 

replace individuals in performing their jobs, and thus evolve from the status of simple tools to the status of ñelectronic personsò 

or even subjects of law. During their interaction with the human-dominated world, the AI-driven entities may either be in 

compliance or a conflict relationship with the law and the society protected by the law, especially when a loss, a damage or a 

casualty occurs. The article aims at studying the electronic personsô behavior and pointing out whether would be possible or 

not to further treat the elements of AI as liable against the law, in general, and criminal law, in particular. 
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1. The concept of artificial intelligence and 

its impact on social life 

At the European level, the term ñartificial 

intelligenceò (AI) was officially referred to as ñsystems 

that display intelligent behavior by analyzing their 

environment and taking actions ï with some degree of 

autonomy ï to achieve specific goalsò.1 

From its already far deployment in areas like: 

medicine, transportation, industry, agriculture, 

military, public order, Cybersecurity, client-interaction, 

technology research and improvement, Internet of 

Things ï IoT and so on, the AI proved to be ñrealò, to 

be ñliveò, and to be a significant part of our socio-

economic life. 

It is worth understanding, in a first phase, what 

really means both ñartificialò and ñintelligenceò. While 

ñartificialò may be regarded as a good ñmade by people, 

often as a copy of something naturalò2, ñintelligenceò 

has at least the following meanings: ñthe ability to learn 

and understand or to deal with new or trying 

situationsò, ñthe skilled use of reasonò, and ñthe ability 

to apply knowledge to manipulate oneôs environment 

or to think abstractly as measured by objective 

criteriaò3. 

Other authors4 define AI as artificially developed 

intelligence, which is, to some extent, correct and logic. 

It is pretty much obvious that AI was created as 

an alternative to humans, a crafted machine with 

embedded learning and analysis capabilities, mastered 
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to comply with real-life situations and to perform, as 

much as accurately possible, the tasks and works once 

done by men. Thus, the combined above definitions 

may conclude that an element of AI could be perceived 

as a unnatural product designed with human-like form 

of intelligence. 

However, as written in the preamble of the 

Montreal Declaration for a Responsible Development 

of Artificial Intelligence (2018),  AI poses a major 

ethical challenge and social risks, with intelligent 

machines that can restrict the choices of individuals and 

groups, lower living standards, disrupt the organization 

of labor and the job market, influence politics, clash 

with fundamental rights, exacerbate social and 

economic inequalities, and affect ecosystems, the 

climate and the environment.5 

The evolution of AI-type entities (such as robots) 

conducted in time to the development of autonomous 

and even cognitive features ï such as the ability to learn 

from experiences and take independent decisions, thus 

evolving them more and more to agents that interact 

with their environment and are able to alter it 

significantly. Thatôs why the European experts came to 

the conclusion that ñthe legal responsibility arising 

from a robotôs harmful action becomes a crucial 

issueò.6 

In terms of liability, the same EU legal document 

(mentioned above) states that ñthe most autonomous 

robots are, the less they can be considered simple tools 

in the hands of other actors (such as the  manufacturer, 

the owner, the user, etc.)ò and this, in turn, ñmakes the 
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ordinary rules of liability insufficient and calls for new 

rules which focus on how the machine can be held ï 

partly or entirely ï responsible for its acts or 

omissionsò, while ñas a consequence, it becomes more 

and more urgent to address the fundamental question of 

whether robots should poses a legal statusò.7 

Another interesting point driven to the attention 

of the EU Parliamentôs Committee on Legal Affairs is 

that ñrobotôs autonomy raises the question of their 

nature in the light of the existing legal categories ï of 

whether they should be regarded as natural persons, 

animals or objects ï or whether a new category should 

be created, with its own specific features and 

implications as regards the attributions of rights and 

duties, including liabilityò.8 

It seems to be commonly agreed at the European 

level that ñthe existing rules of liability cover cases 

where the cause of the robotôs act or omission can be 

traced back to a specific human agent such as the 

manufacturer, the owner or the user and where that the 

agent could have foreseen and avoided the robotôs 

harmful behaviorò.9 

Among other significant aspects, the experts calls 

on the European Commission, when carrying out an 

impact assessment of its future legislative instrument, 

to explore the implications of all legal solutions related 

to the AI entities (robots), by far the most important one 

being the òcreation of a specific legal status for robots, 

so that at least the most sophisticated autonomous 

robots could be established as having the status of 

electronic persons with specific rights and 

obligations, é, and applying electronic personality to 

cases where robots make smart autonomous decisions 

or otherwise interact with third parties 

independentlyò.10 

Some authors11 developed a scale of AI, based on 

different forms of intelligence they poses and the 

implication of humans, such as: level 1 ï AI with 

human supervision, level 2 ï AI with deterministic 

autonomy, level 3 ï machine learning-type AI, and 

level 4 ï multi agents systems AI. 

2. Doctrine views on Criminal Liability  

A crime is the only legal ground for the criminal 

liability. For a crime to be indicted to a specific person 

(individual or legal), certain elements must exist, such 

as: a legal provision (depicting the offence), the 

commission of one or several material acts (actus reus), 

the mental state (mens rea) of the person charged with 
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that offence, the unjustifiable ground for the personôs 

criminal behavior, and the attribution (oneôs moral 

involvement in committing a crime). 

In the large majority of the national criminal 

systems, one of the most important elements of a crime 

is mens rea ï the mental element12 which drives a 

person to commit a crime or to trespass a legal 

provision. 

As all the legal practitioners know, that guilty 

mind of a culprit consists of three different forms: the 

intent (with its sub-categories: direct intent ï when the 

person foresees the result of his actions and pursue that 

result,  and oblique intent ï when the person foresees 

the result of his actions, and, while not pursuing that 

result, only accepts the occurrence of that result), the 

guilt (with its sub-categories: recklessness ï when the 

person foresees that a particular result may occur and 

further acts without taking care whether that result 

happens or not, and criminal negligence ï when the 

person does not foresee the result of his actions while 

he could or should have foresee it), and the overt intent. 

From the Romanian legislation perspective, the 

guilt or the moral responsibility (involvement) of the 

person who commit a crime is a subjective process 

consisting of two factors: the consciousness and the 

will. 13 

In what regards the consciousness, the culprit has 

the representation of his actions, of the conditions he 

acts in, and of the causal relation between the culpritôs 

action/inaction and the result. In his mind there comes 

the idea of committing the crime and, furthermore, the 

deliberation of the reasons why he, however, should 

commit the crime. At the end of this process, the culprit 

takes the decision to commit the crime.14 

In what regards the will, the culprit moves from 

the mental state to the physical state of his actions, thus 

mobilizing his energies (at his disposal) towards 

realizing the external behavioral acts. This will comes 

to be very important, because the person, being in full 

control of its actions and without any (internal or 

external) constraints (physical or moral), has a free and 

unconditioned determination to act in the desired 

manner, thus to also commit a crime. 

These above analyzed factors are entirely 

acknowledged and fully recognized as being human-

related. They are specific to any individual, whose 

conscience and will are not affected in any way by 

various forces, and there is no clue that they may be 

associated with any form of machine, even world class 

high performance computers, run with the most 

advanced pieces of software and applications. 
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3. From ñelectronic personò to active 

subject of a crime 

The human-level AI seems to be the next 

generation of AI, capable of performing almost all the 

intellectual tasks an individual can do, and also to have 

feelings (worries, angers, happiness or maybe love) and 

to control them through autonomous human-like 

behavior. Many15 believes that it is a question of time 

until the AI will become a true forms of intelligence (or 

a human-based or human-type intelligence), replacing 

human judgement, also think independently and act for 

itself. 

As we all know, nowadays, in law, a person is 

identified as individual (human) person and legal 

person, both having certain degrees of liability when 

involved in any way in the commission of a crime. 

Different authors identified some particular 

aspects that shape the elements of AI, and play a 

significant role in explaining the difficulties of 

assessing the criminal liability share between the 

ñsynthetic personò and the ñnatural personò. And these 

are: increasing autonomy16 (that meaning a decreasing 

control from humans), unpredictability17 (meaning AI 

lacks of cognition may lead to reactions totally different 

than human like), and unaccountability18 (while not 

applied with legal personality, AI elements cannot be 

held responsible for their harmful actions). 

In order to analyze the actual and real 

involvement of an AI entity in committing a crime, it is 

first needed to clarify the role of different other actors 

in the doing or undoing (action or inaction ï meaning 

actus reus)19. And here the ñuserò, the ñsupervisorò and 

the ñproducerò of the AI entity have an important role 

in a respective criminal investigation, as being the 

humans behind the machine, thus firstly questionable 

about the conditions the AI entity acted upon, the 

software they designed and implemented into the 

machine, and the computer instructions they performed 

on it or even the omission to intervene when they are 

noticed about the AI element acting wrongfully, 

harming an individual or damaging goods. 

When it comes to autonomous agents or machine 

learning, the real problem is the way they actually 

ñlearnò from the environment or from their own 

experiences. With little or even no human control of the 

                                                 
15 Karel Nedbálek, The Future Inclusion of Criminal Liability of the Robots and Artificial Intelligence in the Czech Republic, Paradigm of 

Law and Public Administration, Interregional Academy for Personnel Management, Ukraine, 2018, available at 
http://maup.com.ua/assets/files/expert/1/the-future-inclusion-of-criminal.pdf  

16 Ryan Calo, Robotics and the Lessons of Cyberlaw, California Law Review, 2015, p. 532 
17 Sherer M, Regulating Artificial Intelligence Systems: Risks, Challenges, Competencies and Strategies (2016), Harvard Journal of Law 

and Technology, p. 353 
18 Mireille Hildebrandt, Criminal Liability and òSmartò Environments in R.A. Duff and Stuart P Green (eds) Philosophical Foundations of 

Criminal Law (2011), p. 506 
19 Weaver J F, Robots Are People Too: How Siri, Google Car and Artificial Intelligence Will 
Force Us to Change Our Laws. (2014) 
20 AP Simester, A von Hirsch, Crimes, Harms, and Wrongs. On the principles of criminalisation, Hart Publishing, 2011 at 

https://www.researchgate.net/publication/241643522_AP_Simester_and_Andreas_von_Hirsch_Crime_Harms_and_Wrongs_On_the_Princip

les_of_Criminalisation  
21 Ashworth A, Principles of Criminal Law (4th edn, OUP 2003) and Mireille Hildebrandt, Criminal Liability and òSmartò Environments 

in the thesis of Matilda Claussen-Karlson, Artificial Intelligence and the External Element of Crime, Orebro University, Sweden, 2017  
22 Gabriel Hallevy, The Criminal Liability of Artificial Intelligence Entities ï From Science Fiction to Legal Social Control, Akron 

Intellectual Property Journal No. 4, University of Akron, 2016 

learning process (in the future), we will have to deal 

with unpredictable entities, which may turn harmful or 

at least unlawful in performing their actions. 

The doctrine is still reluctant to clearly attribute 

the responsibility of committing a crime entirely to the 

AI element, and rather prefers to identify a human 

being as the offender ï the main actor liable (see the 

ñuserò, the ñsupervisorò or the ñproducerò of the AI 

element). 

According to some authors20, ñthe harm from the 

actorsô behavior does not occur immediately, but it may 

occur in the future when the AI actsò, while ñthe launch 

or use of any AI somewhat presupposes a duty of 

control and supervision over the AI and its actionsò. 

On the other hand, other authors21 believe that AI 

criminal liability requires legal personhood for the AIs, 

and that would be similar to corporate criminal liability 

that some legal systems are recognizing. And, 

therefore, legal personhood for AI is consequently a 

question whether AIs should have rights and duties in 

accordance with the law. 

Moreover, the general opinion is that, in contrast 

with corporations, the AI elements should be liable 

only for their own actions or inactions (behavior), and 

not for those initially attributed to certain individuals. 

There is an idea that a possible solution would be 

a system enforcing AI criminal liability within a system 

that accepts only the actus reus condition when 

assessing a crime, but this seems to be unacceptable 

from the general principles of the criminal law. We 

agree with the opinion that such a case, when mens rea 

is excluded, would be similar to the involuntary acts 

that excludes criminal liability at all. 

In one of his remarkable articles on this subject, 

an author22 envisaged three models of liability 

concerning the AI entities, that can be considered 

separately of in conjunction (for better liability 

solutions): 1) Perpetration-via-Another Liability 

Model, 2) Natural-Probable-Consequence Liability 

Model, and 3) Direct Liability Model. 

We agree with the author that in the first model, 

when a crime involves an AI entity, this AI entity 

should be regarded as ñinnocent agentò (like in the 

longa manus theory), thus mere an instrument in the 

commission of that crime, and not an active (principal 
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or secondary) participant. In this case, due to the lack 

of mens rea of the actual perpetrator, the criminal 

charge will always pursue the producer, the 

programmer or the end-user of that particular AI entity. 

The second model addresses the cases of the 

ñforeseeable offences committed by AI entitiesò, 

where, in the opinion of the author, the producer or the 

programmer do not have any involvement, nor they 

acknowledge of any offence until this is actually 

committed by the AI entity they designed, produced or 

programmed.  

In this scenario, we agree that human activity is 

merely linked to the malfunction of the AI entity in the 

manner that the producer, the programmer or the user 

should have thought about (or should have considered 

the possible consequence of) a crime being committed 

(in certain circumstances) by that AI entity. Therefore, 

we support author Gabriel Hallevy that considers the 

criminal liability of the human factor rather 

negligence23, than intention, although there may be 

situations when the (human) offender foresees the 

result of its actions (upon AI entity), does not pursue it, 

while accepting this result to occur one day. 

The third model of Gabriel Hallevy focuses on the 

AI entity itself24, while considering the direct liability 

as similar applicable to societal individuals (offenders). 

While there are argues that AI elements should be put 

aside of the criminal liability similar to children and 

mentally ill persons (doli incapax), the new technology 

developments prove that AI entities are able to interpret 

large amounts of data from its sensors, to make 

difference between ñrightò and ñwrongò, and even to 

analyze what is ñpermittedò or ñforbiddenò. 

It is still a question whether these capabilities 

(irrespective they are the result of a good programming 

or the result of its own learning feature) may be seen as 

signs of consciousness or internal elements (mens rea) 

needed for the existence of the criminal liability. 

If so, we also need to consider the various forms 

of participation to the crime commission, depending on 

the relations between the AI entity and the other human 

perpetrators, and each otherôs involvement in pursuing 

the criminal activity. In these scenarios, the AI entity 

may find itself in the capacity of principal, accessory, 

accomplice or abettor. 

Although some authors believe the contrary, we 

consider that is beyond reasonable acceptance to 

consider AI elements as qualifying to all the defenses 

against criminal liability (e.g. self-defense, necessity, 

consent, error, physical or mental constraint etc.), due 

to the fact that, in our opinion, there are more other 

internal elements to be taken into account when 

analyzing the possible fulfillment of all the 

requirements. 

                                                 
23 Ibid 
24 Ibid 
25 See Peter M. Asaro, The Liability Problem for Autonomous Artificial Agents, presented to the Association for the Advancement of 

Artificial Intelligence (www.aaai.org ), Spring Symposia 2016 
26 See also Karel Nedbálek 
27 Radutniy Olecksandr Eduardovich, Criminal Liability of the Artificial Intelligence, in Problems of Legality, issue 138, 2017 

Conclusions 

Trying to find the best solutions for AI-related 

legal problems, some authors25 envisaged various 

approaches, from a ñprecautionaryò one ï in which the 

autonomous agents are precluded or prohibited due to 

their associated risks and uncertainties, to a 

ñpermissiveò one ï permitting the deployment and 

development of AI entities and autonomous agents, 

while accepting the risks and the social costs until 

properly regulating the domain. 

As revealed by the above analysis, in the crimes 

committed with the involvement of AI elements, for the 

criminal liability to exists there is a strong need for both 

actus reus and mens rea to exist in the behavior of the 

respective artificial intelligence agents. 

And we observed that at least mens rea is hard to 

be taken into consideration in what regards AI. 

But, before ñthinkingò and ñactingò, there is a 

strong need for an AI element to learn (or to be taught) 

about the law. Civil and criminal. And if is about a 

autonomous AI or an advanced machine learning, the 

producer, the programmer or the user must ensure that 

the most important routines of instructions comply with 

the existing laws and regulations, and the entity is 

(somehow) forced to ñlearnò the most prevalent 

principles of the living societies (not to kill, not to 

harm, not to steal, not to destroy etc.), to abide these 

laws and regulations and to keep away from any sort of 

autonomous actions that may be considered as 

unacceptable harmful behavior. 

And this should be the main task of all the future 

projects involving the development of AI or legal bids 

to consider (and further treat) AI as ñelectronic personò, 

with rights and obligations, similar to human beings. 

Also, considering that the future will probably 

belong to the AI elements, the basics of the criminal 

law must be adjusted according to the principle nullum 

crimen sine lege, assuming that for the new society 

(electronic) members we may need to create special 

legal provisions and maybe a new legal system26. 

We share the same views with other authors27 

claiming that the AI entities should be considered as 

both objects and subjects of legal relations, ñperhaps 

somewhere between legal entities and individuals, 

combining their individual characteristics with regards 

to relevant circumstancesò. 

Another system that should be revised in the 

future is the penalty one, as it is hardly believable that 

actual criminal sanctions may apply to AI accordingly 

(such as: imprisonment, penal fine, safety measures or 

educative measures). There are multiple possibilities to 

be considered, such as: the destruction, the 

dismemberment, the decommissioning (partially or 

totally), the removal from duty or the reprogramming. 
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In all the cases, we think that there will be no 

effect on both re-education of the ñconvictedò AI entity, 

and the prevention of future crimes ï as the principal 

aims of any penalty system in place, due to the fact that 

AI existence and behavior rely on computer programs 

and logic instructions and not on human-like emotions 

or feelings like shame, fear, care, love, guilt, outrage, 

regret, suffering, worry, rejection, social connection, 

need, sense of freedom etc. 

For all that, the national criminal justice systems 

are required to adapt themselves and include clear and 

comprehensive provisions in order to ensure the public 

order, the safety of people and their goods and property. 
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REFLECTING THE RIGHT TO PRIVACY IN THE DECISIONS OF THE 

CONSTITUTIONAL COURT OF ROMANIA  

Eliza Ene CORBEANU* 

Abstract 

The need to protect has deep roots in the history of law. Paradoxically, the more humanity has endeavored to 

legislate, the abuse and the lack of real support from those responsible for ensuring security and peace have increased. 

That is how society felt that, besides the internal regulation of privacy, it had to appeal to international organisations  

whose purpose was to persuade states that they alone could be able to resist any abusive interference in the individual's privacy. 

The Universal Declaration of Human Rights established in 1948 that no man would be the object of arbitrary 

interference in his private life, as long as there is legal protection against these intrusions1. 

Article The Right to Privacy written by Samuel Warren and Louis Brandeis, appeared in the Harvard Law Review, 

volume IV, issue 5 of December 15, 1890, is considered to be one of the most influential essays in the history of American law2, 

and the right to private life is defined by the authors as the right to be left alone or the right to loneliness3. 

The social evolution and the transformations of law have gradually led to an increasing distance between the initial 

desideratum - that of loneliness - and the real need to ensure a safety and protection environment for each individual. 

Even if at the theoretical level any individual has the right to be left alone, in reality this right is not necessarily 

illusory, but rather impossible to be respected in the way we would probably want each one of us. 

Complex threats, from wars, civil movements, terrorism, to cyber attacks, and the need for strong nations to dominate, 

have transformed the right to private life into a promising slogan whenever interest calls for it, or, worse, have reduced to 

noticeable dimensions invoking the need for over-protection of the individual by the state. 

But what are governments doing in the name of protecting their own citizens? They violate private life, but they do it 

under the protection of the law, they  do not respect fundamental rights, but their action appears justified, they restrict liberties 

and even suppress any intimacy in the name of the protection of the general good. 

What does ultimately mean private life and how much should the state be interested in protecting it? 

Of course, the notion itself is all-encompassing, with unspeakable valences and hidden ramifications throughout our 

existence. 

We have a private life from the moment we are born, but others are responsible for it, private is the home with all its 

dependencies, private information about the state of health, or personal data, at work we have the right to intimacy, even a 

detainee has the right to ensure and respect his private life in designated spaces and the list can continue. 

By making a parallel between private life in the American model and the way it is protected in European law, a 

fundamental difference emerges. 

 If in American law individual autonomy is the expression of absolutism, being the core of the existence of social 

rights, Europeans did not think this notion as an independent, stand alone, supreme relation to the other rights recognized by 

the individual but as an important, but not exclusive component or outside any limitations or restrictions. 

In European law, the balance between the protection of the general interest and the need to guarantee, within 

reasonable limits, respect for the right to privacy was maintained. 

Although Romania signed the Universal Declaration of Human Rights in 1948, the constitutional right to privacy did 

not find a distinct regulation either in the 1848 constitution or in 1952 or in 1965. 

At present, the Romanian Constitution protects and regulates the right to private life and the authorities have the 

obligation to respect it. 

Keyword:  the constitutional court of Romania, the right to private life, the right to family life, unconstitutionality 

1. The proper regulation 

1.1. The Right to Private Life in the Romanian 

Constitution 

  Article 26 of the Romanian Constitution 

Intimate, family and private life 

1. Public authorities respect and protect their 

intimate, family and private life. 

                                                 
* Lawyer elizacorbeanu@yahoo.com 
1 http://www.un.org/en/universal-declaration-human-rights/ 
2 Susan E. Gallagher, Introduction to "The Right to Privacy" by Louis D. Brandeis and Samuel Warren: A Digital Critical Edition, University 

of Massachusetts Press, forthcoming. 
3 Warren & Brandeis, paragraph 1 

2. The individual has the right to dispose of himself 

if he does not violate the rights and freedoms of 

others, public order or good morals. ñ 

Although Article 26 of the Constitution of 

Romania recognizes the right to private life with all its 

valences (intimate, family), it does not define the 

notions, for the simple reason that a fundamental law 

does not have the role of limiting the situations that the 

practice  could generate, leaving the lawyer, the courts, 
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the doctrine, the freedom to interpret and create the 

right. 

1.2. The right to privacy in the Civil Code 

The Civil Code, which entered into force on 1 

October 2011, dedicates a whole chapter (Chapter II) of 

respect for the human being and its inherent rights, and 

in Section II deals with respect for the privacy and 

dignity of the human person. 

According to Article 71 of the Civil Code, every 

person has the right to respect for his private life, just 

as no one can be subjected to any interference in his or 

her private, personal or family life, or at home, 

residence or correspondence without his consent or 

without complying with the limits laid down in Article 

75 of the Civil Code1. 

Particular importance is attached to 

correspondence, manuscripts or other personal 

documents, as well as to the personal information of a 

person, which can not be used without its consent or 

without observing the limits provided by Article 75 of 

the Civil Code. 

With a wider scope of privacy, Article 58 of the 

Civil Code speaks about the right of personality, giving 

another valence to the protection we are talking about. 

Thus, everyone has the right to life, to health, to 

physical and psychological integrity, to dignity, to their 

own image, to respect for private life, and other such 

rights recognized by law. 

Let us say that all these regulations would be 

deprived of practical utility, as long as there were no 

punitive measures meant to sanction any violation of 

the values under the protection of the law. 

As superficial as it may seem at first glance, or 

because of excessively long periods in national courts, 

we can not deny their importance and necessity, 

because the only way to prevent abuse is by imposing 

rules and imposing sanctions. 

Speaking of civil sanctions, the Civil Code in 

Article 252 protects the human personality by 

establishing that every individual has the right to 

protect the intrinsic values of the human being, such as 

life, health, physical and mental integrity, dignity, 

private life, freedom of conscience , scientific, artistic, 

literary or technical creation. 

1.3. The right to privacy in the Criminal Code 

We have decided to end with the Romanian Penal 

Code, which came into force in February 2014, 

precisely because its regulations should be, in essence, 

a stepping stone for potential criminals, and coercion 

measures get more serious, going as far as affecting the 

freedom of the guilty person and the damage to her 

property through the imposition of fines or civil 

damages. 

In Chapter IV on offenses against freedom of the 

person, Article 208 governs the offense of harassment, 

                                                 
1 article 75 Civil Code Limits: (1) Do not violate the rights set out in this section, which are permitted by law or international human rights 

conventions and pacts to which Romania is a party. (2) The exercise of constitutional rights and freedoms in good faith and in compliance with 
the international covenants and conventions to which Romania is a party shall not constitute a violation of the rights provided for in this section. 

according to which the action of a person who 

repeatedly pursues, without right or without a 

legitimate interest, a person or oversees his home, work 

or other frequented places by causing it a state of fear, 

shall be punished by imprisonment from 3 to 6 months 

or by fine. 

 Making telephone calls or communications by 

means of remote transmission which, by frequency or 

content, causes a person to fear, shall be punished by 

imprisonment from one month to three months or by a 

fine if the act does not constitute a more serious crime 

. 

The initiation of criminal proceedings takes place 

at the preliminary complaint of the injured party .  

At first sight, the punishments could be 

considered ridiculous, but the fact that there was a 

concern to regulate this kind of acts denotes an 

anchoring of the current legislation to social 

transformations and the evolution of inter-human 

relations. 

Even if the state is the one who intervenes to 

sanction, by bringing to account the guilty ones, it 

remains to the victim's discretion if they choose to bring 

the offenders before the law, so that the initiation of 

criminal proceedings only takes place at the 

preliminary complaint of the person injured. 

Domicile, as a component of privacy, is protected 

in Chapter IV, Article 224, on Domestic Violence. 

Intangible access in any way to a house, room, 

dependency or enclosure connected to the house 

without the consent of the person using it or the refusal 

to leave them at its request shall be punished by 

imprisonment from 3 months to 2 years or a fine. If the 

act is committed by an armed person, during the night 

or by use of lying qualities, the punishment is 

imprisonment from 6 months to 3 years or a fine. 

The initiation of criminal proceedings takes place 

at the preliminary complaint of the injured party .  

And in the case of this crime, criminal liability 

depends on the injured party's decision, but sanctions 

are more drastic, and there is even an aggravating 

variant. 

A new incrimination in Romanian criminal law is 

the introduction of Article 226 on the violation of 

private life. 

Although, at first glance, it could be considered a 

reiteration, or even a duplication of other offenses (such 

as home violence), in fact this offense concerns the 

attainment of privacy by specific methods, involving 

the use of techniques more or less sophisticated 

surveillance, using instruments and means capable of 

intruding a person's private life in a way that is 

sometimes inscrutable. 

 Taking pictures, capturing or recording images, 

listening with technical means, or recording audio are 

ways to accomplish this type of offense, and the 

disclosure, broadcasting, presentation or transmission 
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without right of the sounds, conversations or images 

provided in the form of a crime, have the character of 

aggravating, the limits of punishment being increased. 

The fact that even in the case of this crime the 

legislator left the injured person the right to decide 

whether the offender was to be held criminally liable 

was originally justified as a guarantee that the 

individual is free to decide for himself what actions he 

/ she is injuring or not. 

In fact, the practice has shown that the number of 

cases concerning the investigation of this last crime, for 

example, is low, the victims often choose to remain 

passive. 

The reasons why the passive subjects of this 

crime decide not to denounce this type of antisocial 

behavior that affects their right to private life are 

multiple, starting from the social implications of such 

an approach, fear of repression, shame, or simply 

distrust of force government to stop these abuses. 

2. Decisions of the Constitutional Court of 

Romania on the analysis of private life 

2.1. DECISION2 no. 1258/2009 regarding the 

admission of the unconstitutionality exception of the 

provisions of Law no. 298/2008 regarding the 

retention of the data generated or processed by the 

providers of electronic communications services for 

the public or public communications networks, as 

well as for the amendment of the Law no. 506/2004 

on the processing of personal data and the 

protection of privacy in the electronic 

communications sector 

The subject  of the exception  of 

unconstitutionality was Article 1 and Article 15 of Law 

no. 298/2008 on the retention of data generated or 

processed by providers of publicly available electronic 

communications services or public communications 

networks and amending Law no. 506/2004 on the 

processing of personal data and the protection of 

privacy in the electronic communications sector ñ, 

published in the Official Gazette of Romania, Part I, 

no.780 of 21 November 2008. 

  Article 1. - ñ(1) This law establishes the 

obligation for the providers of public electronic 

communications networks and services to retain certain 

data generated or processed in the framework of their 

activity of providing electronic communications 

services, for making them available to the competent 

authorities for use in research, discovery and 

prosecution of serious crimes. 

(2) This law applies to the traffic and location data 

of natural and legal persons as well as related data 

necessary to identify the subscriber or the registered 

user. 

                                                 
2 Text published in the Official Gazette of Romania, in force since November 23, 2009 

(3) This law shall not apply to the content of the 

communication or the information consulted during the 

use of an electronic communications network. 

(4) The enforcement of the provisions of the 

present law is done in compliance with the provisions 

of the Law no. 677/2001 on the protection of 

individuals with regard to the processing of personal 

data and the free movement of such data, as 

subsequently amended and supplemented, as well as of 

Law no. .506 / 2004 on the processing of personal data 

and the protection of privacy in the electronic 

communications sector, with further additions. ñ; 

  Article 15. - ñProviders of public 

communications networks and providers of publicly 

available electronic communications services shall, at 

the request of the competent authorities, on the basis of 

the authorization issued in accordance with the 

provisions of Article 16, transmit immediately the data 

retained under this law, except in cases of force major. 

ñ 

The author of the unconstitutionality exception 

criticized the retention of the data generated or 

processed by the providers of publicly available 

electronic communications services or public 

communications networks and the amendment of the 

Law no. 506/2004 on the processing of personal data 

and the protection of privacy in the electronic 

communications sector . 

These regulations, claimed the author of the 

exception affect the exercise of the right to free 

movement, the right to private life, private and family 

life, affect the secrecy of correspondence and freedom 

of speech. 

Regarding the clarity and precision of the 

regulations under consideration, the Constitutional 

Court has found that they give rise to abuses in the 

retention, processing and use of data stored by 

providers of publicly available electronic 

communications services or public communications 

networks. 

Even if it is remembered that the right to privacy, 

the secrecy of correspondence and freedom of 

expression may be restricted or limited, however, any 

interference must be regulated in a clear, predictable 

and unambiguous manner. 

Lastly,  the Court  reminds  the importance of the 

obligation to refrain from any interference in the 

exercise of citizens' rights and freedoms in the matter 

of personal rights such as the right to intimate and free 

speech and the processing of personal data. 
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2.2. DECISION3 no. 440 of 8 July 2014 on the 

exception of the unconstitutionality of the provisions 

of Law no.82 / 2012 on the retention of data 

generated or processed by the providers of public 

electronic communications networks and of the 

providers of publicly available electronic 

communications services, as well as for the 

modification and completing the Law no. 506/2004 

on the processing of personal data and the 

protection of privacy in the electronic 

communications sector and Article 152 of the Code 

of Criminal Procedure. 

The subject  of the exception  of 

unconstitutionality was the provisions of the Law no.82 

/ 2012 on the retention of the data generated or 

processed by the providers of public electronic 

communications networks and the providers of publicly 

available electronic communications services, as well 

as for amending and supplementing Law no.506 / 2004 

on the processing of personal data and the protection of 

privacy in the electronic communications sector, 

republished in the Official Gazette of Romania, Part I, 

no. 211 of March 25, 2014, and article 152 of the 

Criminal Procedure Code: 

  Article 152 of the Criminal Procedure Code: ñ(1) 

The criminal investigation authorities, with the prior 

authorization of the judge of rights and freedoms, may 

require a provider of public electronic communications 

networks or a provider of publicly available electronic 

communications services to transmit retained data 

under the special law on the retention of data generated 

or processed by providers of public electronic 

communications networks and providers of publicly 

available electronic communications services other 

than the content of communications where there is 

reasonable suspicion of an offense; and there are 

grounds for believing that the requested data constitutes 

evidence for the categories of offenses provided by the 

law on the retention of data generated or processed by 

the providers of public electronic communications 

networks and the providers of elec- tronic 

communications services for the public. 

(2) The judge of rights and freedoms shall 

pronounce within 48 hours on the request of the 

criminal prosecution bodies to transmit the data, 

through reasoned conclusion, to the council chamber. 

(3) Providers of public electronic 

communications networks and providers of publicly 

available electronic communications services who 

cooperate with the criminal investigation bodies are 

obliged to keep the secret of the performed operation. 

ñ. 

The author of the unconstitutionality objection 

said  that the criticized texts violate the constitutional 

                                                 
3 Text published in the Official Gazette of Romania, in force since September 4, 2014 
4 Text published in the Official Gazette of Romania, in force since November 23, 2009 
5 https://eur-lex.europa.eu/eli/dir/2006/24/oj 
6 https://www.ccr.ro/noutati/COMUNICAT-DE-PRES-106, 18.09.2014 
7 http://unbr.ro/wp-content/uploads/2014/04/CP140054EN.pdf 
8 https://www.ccr.ro/noutati/COMUNICAT-DE-PRES-106 

provisions of Article 26 on intimate, family and private 

life. 

In 2012, following the defeat to the Constitutional 

Court by Decision4 No. 1258/2009, a new transposition 

of Directive5 2006/24 / EC of the European Parliament 

and of the Council of 15 March 2006 on the retention 

of data generated or processed in connection with the 

provision of publicly available electronic 

communications services or of public communications 

networks and amending Directive 2002/58 / EC in the 

national legislation, by Law no.82 / 2012, republished 

in the Official Gazette of Romania, Part I, no.211 of 25 

March 2014. 

According to the Constitutional Court, Law no.82 

/ 2012 did not bring substantial modifications to the 

previous unconstitutional law, which provided identical 

solutions ignoring Decision No. 1258 of October 8, 

20096. 

A second rejection of the law at the Constitutional 

Court on July 8, 2014 came after, not long before, even 

the EU Data Retention Directive 2006/24 / EC was 

invalidated. 

ñWe are aware that on 8 April 2014, the Court of 

Justice of the European Union invalidated Data 

Protection Directive 2006/24 / EC from the date on 

which it was issued, considering that there was a wide-

ranging interference and the seriousness of the 

fundamental rights to respect for privacy and the 

protection of personal data, without such an 

interference being limited to what is strictly necessary, 

ñthe Court's press release states7. 

Regarding violation of the right to privacy, the 

Constitutional Court notes that in terms of access and 

use of data, the issue of unconstitutionality arises, given 

the access of the judicial bodies and other state bodies 

with attributions in the field of national security to the 

stored data. 

As such, the law does not provide the safeguards 

necessary to protect the right to intimate, family and 

private life, the secrecy of correspondence and the 

freedom of expression of persons whose stored data are 

accessed. ñ(Paragraph 61) 

This decision has sparked vehement reactions 

both from the Romanian Intelligence Service and from 

the representatives of the prosecutor's offices, going to 

the assertion that the national security of Romania is 

jeopardized and the criminal investigations can no 

longer run in good conditions, because, 

overwhelmingly, criminal investigations were based on 

data stored by operators. 

On September 18, 2014, the Constitutional Court 

of Romania issued a statement8 attempting to justify 

taking the above-mentioned decisions: ñWe mention 

that other Constitutional Courts or European Courts 
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have already declared unconstitutional national laws on 

data retention, in this situation - with Germany, Austria, 

Czech Republic or Bulgaria, with the same object 

appearing in the role of the constitutional courts in other 

states. On the other hand, as it appears from the 

motivation of the decision establishing the 

unconstitutionality of Law no.82 / 2012, the Court does 

not said unconstitutional data retrieval and storage 

operations in themselves, but only that access to and 

use of data is not accompanied by the necessary 

safeguards to ensure the protection of the above-

mentioned fundamental rights, in particular the fact that 

the judicial bodies with attributions in the field of  

national security have access to these data without the 

judge's authorization. 

2.3. DECISION9 No. 580 of 20 July 2016 on the 

Citizens' Legislative Initiative entitled ñLaw on the 

Revision of the Romanian Constitutionò 

It was through this decision that a citizen's 

initiative, supported by several non-governmental 

organizations, was to change the content of Article 48 

of the Constitution: 

Present as follows: ñ(1) The family is based on 

the freely consented marriage between spouses, on their 

equality, and on the right and duty of parents to ensure 

the raising, education and training of children. (2) The 

conditions for termination, termination and invalidity 

of marriage shall be established by law. Religious 

marriage can only be celebrated after civil marriage. (3) 

Children outside the marriage are equal before the law 

with those in marriage. ñ 

The proposal10 was in the following sense: ñThe 

family is based on the freely agreed marriage between 

a man and a woman, on their equality and on the right 

and duty of parents to ensure the raising, education and 

training of children.ò 

In other words, it was desired to replace the 

phrase between husbands with the phrase between a 

man and a woman. 

The motivation for this citizens' initiative to 

review the Constitution has come from the fact that in 

Romania the right to marry belongs only to a man with 

a woman, being excluded from the same sex. 

In the initiators' view, the attempt to clarify the 

term ñspousesò in Article 48 of the Constitution was 

intended to remove any interpretation contrary to that 

of a woman and a man in a family. 

Another argument used has started from the 

definition of the family as it results from Article 16 of 

the Universal Declaration of Human Rights, namely 

that of a natural and fundamental element of society. 

According to Article 16 (1) of the Universal 

Declaration of Human Rights adopted by the United 
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Nations General Assembly on December 10, 1948, 

ñmen and women have the right to marry and to found 

a familyò. 

Article 12 of the European Convention on Human 

Rights11 states that ñFrom the age of the law the 

husband and wife have the right to marry and to found 

a family under the national law governing the exercise 

of this right.ò 

Romania remains tributary to the old traditions, 

and society as a whole is not yet ready to cope with 

changes in perceptions rooted centuries in the culture 

of this people. 

Romania is still in Europe, a country where the 

marriage rate is among the highest, and this is the fear 

of embracing innovative experiments, decadent for 

most and destabilizing for others. 

Article 258 (4) of the Civil Code, speaking of 

spouses, describes them as the man and woman united 

by marriage12, and marriage is the freely consented 

union between a man and a woman (Article 259 of the 

Civil Code). 

Perhaps the large number of citizens who have 

consented to the Constitutional Court's request to ask 

the Court to clarify the notion of spouses shows 

precisely the traditionalism that I mentioned above and 

the need to preserve the values that have remained 

unaltered or perhaps, was just a speculated subject of 

organizations or political actors interested in acquiring 

notoriety or image capital. 

Being a sensitive issue at European level, the 

European Court of Justice has left the role of regulating 

permissively or restrictively each state, considering it 

to be their absolute attribute to decide on the definition 

of marriage, civil status, the possibility of validating a 

legal union between same-sex couples. 

It is worth recalling the Judgment of the Court of 

Justice of the European Union of 1 April 2008 in Case 

C-267/0613 Tadao Maruko v Versorgungsanstalt der 

deutschen Bühnen, which established more than eleven 

years ago that ñthe civil status and benefits derive from 

it, are matters which are the responsibility of the 

Member States and Community law does not affect that 

competence. ' 

The same approach we find in the Judgment of 10 

May 2011 in Case C-147/08 Jürgen Römer v Freie und 

Hansestadt Hamburg14. 

The Resolution of the United Nations Human 

Rights Council on Family Protection of July 3, 2015 

defines the family as a natural and fundamental group 

of society that must be essentially protected by the 

state. 

  It must be mentioned some of the arguments of 

the Constitutional Court in Decision 580/2016 because 

they describe its concept of marriage, private life, 
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family life: ñThe Court holds that Article 48 of the 

Constitution enshrines and protects the right to marry, 

and family relationships resulting from marriage, 

distinct from the right to family life / respect for and 

protection of family life, with a wider legal content 

enshrined and protected by Article 26 of the 

Constitution, according to which ñ(1) Public authorities 

respect and protect the intimate, family and private life 

. (2) The individual has the right to dispose of himself 

if he does not violate the rights and freedoms of others, 

public order or good morals. ñ 

The notion of family life is complex, including 

family relationships in fact, distinct from family 

relationships resulting from marriage, the importance 

of which the constituent legislator has emphasized 

distinctly in Article 48 the protection of family 

relationships resulting from marriage and from the link 

between parents and children. 

2.4. DECISION15 No.51 of 16 February 2016 

on the objection of unconstitutionality of the 

provisions of Article 142 (1) of the Code of Criminal 

Procedure 

The subject of the exception of 

unconstitutionality was the provisions of Article 142 

paragraph (1) of the Code of Criminal Procedure, 

according to which ñthe prosecutor enforces the 

technical supervision or may order it to be carried out 

by the criminal investigative body or specialized police 

officers or other specialized bodies of the state ñ. 

The authors of the exception considered that 

Article 1 (5) on the Romanian State, Article 20 on 

international human rights treaties, Article 21 on free 

access to justice, Article 53 on restricting the exercise 

of rights or freedoms , as well as the provisions of 

Articles 6 and 8 of the Convention for the Protection of 

Human Rights and Fundamental Freedoms, concerning 

the right to a fair trial and the right to respect for private 

and family life. 

As a first conclusion, the Court has held that the 

phrase ñor other specialized bodies of the stateò is 

lacking in clarity, precision and predictability, as it does 

not allow the identification of those competent 

authorities to carry out measures with a high degree of 

intrusion into the privacy of individuals. 

Also, the lack of clear, precise regulation would 

lead, in the Court's view, to an abusive violation of 

some of the essential fundamental rights in a state of 

law: intimate, family and private life and the secrecy of 

correspondence. 
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2.5. DECISION16 no. 336/2018 concerning the 

rejection of the unconstitutionality exception of the 

provisions of Article 231 (2) with reference to 

Article 229 (1) lit. b) and d) and para. (2) lit. b) the 

second sentence of the Criminal Code, published in 

M.Of. of Romania, in force since 6 September 2018 

By the Conclusion of June 1, 2016, pronounced 

in File no. 3.319 / 328/2015, the Turda District Court 

notified the Constitutional Court, except for the 

unconstitutionality of the provisions of Article 231 

paragrapf (2) with reference to Article 229 (1) letter  b) 

and d) and paragrapf (2) letter b) second sentence of the 

Criminal Code. 

The exception was invoked by the public 

prosecutor in the case of  concerning criminal liability 

for committing the offense of qualified theft, an offense 

under Article 228 paragraph (1) in relation to Article 

229 (1) letter b) and d) of the Criminal Code. 

The prosecutor requested the change of legal 

classification - by retaining and the provisions of 

Article 229 paragraph (2) letter b) of the Criminal 

Code, in the sense that the act was also committed by 

violation of the professional headquarters of the injured 

person. In the case, one of the defendants reconciled 

himself with the injured person. 

 In justifying the objection of unconstitutionality, 

the prosecutor, as the author of the exception, claims in 

essence that the provisions of Article 231 (2) of the 

Criminal Code, which establishes the possibility that 

the reconciliation, which removes the criminal 

responsibility, also intervenes in the case of theft theft 

crimes under Article 229 paragraph (1) letter b) and d) 

and paragraph (2) letter b) second sentence of the 

Criminal Code - serious crimes and with a very high 

impact on society - violates the constitutional 

provisions of Article 1 paragraph (3) on the rule of law, 

in which citizens' rights and freedoms and justice are 

the highest and guaranteed values of Article 26 on the 

intimate, family and private life of Article 27 (1) on 

inviolability of domicile, Article 44 (1) on the right of 

private property, Article 53 on the restriction of the 

exercise of certain rights or freedoms and Article 131 

(1), according to which, ñIn the judicial activity, the 

Public Ministry represents the general interests of 

society and defends the rule of law, as well as citizens' 

rights and freedoms.ò 

In paragraph 21 of the aforementioned decision, 

which has been called upon to adjudicate on the 

violation, inter alia, of Article 26 of the Constitution of 

Romania on Intimate, Family and Private Life, it leaves 

the legislator's appreciation of the measures necessary 

to protect the social values invoked by to the author of 

the exception of unconstitutionality. 

It also reminds the Constitutional Court in the 

same paragraph that the criminal policy of a state is not 

its attribute, which is a priority of the lawyer according 
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to priorities, opportunity, frequency of violations, 

gravity and consequences of antisocial acts. 

2.6. DECISION17 No 498 of 17 July 2018 on the 

unconstitutionality of the provisions of Article 30 (2) 

and (3) and the phrase ñthe system of electronic 

patient patient fileò in Article 280 (2) of the Law 

no.95 / 2006 on health reform 

The texts invoked in support of the objection of 

unconstitutionality were Article 1 (5) on the quality of 

law, Article 26 on intimate, family and private life, and 

Article 53 on the restriction of the exercise of 

fundamental rights and freedoms in the Constitution of 

Romania, as well as Article 8 The Convention for the 

Protection of Human Rights and Fundamental 

Freedoms, concerning the right to respect for private 

and family life. 

This exception was raised directly by the People's 

Advocate, arguing that in the matter of healthcare 

provision, the legal regulation must not contravene the 

fundamental rights provided by article 26 of the 

Constitution, according to which the public authorities 

are obliged to respect and protect the intimate, family 

and private life . 

In the opinion of the author of the objection of 

unconstitutionality, the regulation contained in Article 

280 paragraph (2) of Law no. 95/2006 on healthcare 

reform is of a general nature, without any guarantee of 

confidentiality of personal data of medical nature, 

contained in electronic health records. 

The views expressed in public space by 

physicians 'and patients' associations have also been 

invoked, meaning that the implementation of the 

electronic health records could seriously violate the 

intimate, family and private lives of patients, through 

the possibility of disclosing personal data of a medical 

nature public. 

Even the Constitutional Court in its previous 

jurisdiction has established that, in order to ensure 

respect for privacy and the confidentiality of medical 

data, it is necessary to limit the access of persons to 

such data (see, in this regard, Decision18 No 17 of 21 

January 2015 and Decision19 No.440 of 8 July 2014.) 

Referring to the violation of the individual's right 

to privacy, the Constitutional Court considered the 

personal data and the processing of this information, 

recalling, inter alia, the case20  of 4 May 2000 in Rotaru 

v. Romania, paragraph 43. 

The Court recalls a series of judgments  handed 

down by the European Court of Human Rights in the 

area of patient healthcare protection as follows: 

(Judgment  of 17 July 2008 in Case I v. Finland, 

paragraph 36) [Judgment  of 17 January 2012 in 

Varapnickaitǟ-Maģylienǟ v. Lithuania21, paragraph 41) 
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(Judgment  of 17 July 2008 in Case I v. Finland, 

paragraph 37) (case of 17 July 2008 in Case C- Finland, 

paragraph 38) (Judgment  of 17 July 2008 in Case I v 

Finland, paragraph 38, Judgment of 25 February 1997 

in the case of Z. v. Finland, paragraph 95, or Judgment 

of 10 October 2006, pronounced in the LL case against 

France, par.44]. (Judgment of 6 June 2013 in Avilkina 

and Others v. Russia, paragraph 45) (Judgment  of 25 

February 1997 in the case of Z. v. Finland, paragraph 

95). 

All the arguments that we find in this decision are 

based on a comparative analysis of the case law of the 

European Court of Human Rights on the violation of 

Article 8 of the Convention, concluding that the 

disclosure of medical data can seriously affect the 

person's family and private life, such as and its social 

and employment situation by exposing it to public 

atrocities and the risk of ostracization (Judgment of 17 

January 2012 in Varapnickaitǟ-Maģylienǟ v. Lithuania, 

paragraph 44, or the judgment of 6 June 2013 in 

Avilkina and others against Russia, p.45]22 

Paragraph 42 of the decision concludes with 

regard to the issue at stake in the debate, meaning that 

ñif the State has established by law a measure in the 

application of the right to the protection of the health of 

a person, it is also incumbent on it to protect and 

guarantee the confidentiality of information medical 

treatment, through a normative act of the same level, 

respectively by law. ,, 

Moreover, the Court uses the syntagm of the 

legislator's silence, in other words, it speaks of a 

passivity  in ensuring minimum guarantees that the 

right to intimate, family or private life is respected. 

In the Court's view, the introduction of electronic 

health records is only an interference of the state in the 

intimate, family and private life of the individual. 

Such a lack of concern to ensure minimum 

leverage can not be overlooked by arguments such as 

the existence of a constitutional obligation to protect 

the health of the individual, because its 

accomplishment must not violate other rights, as laid 

down in the Constitution. 

It was therefore found that although the legal 

interference in the law provided for in Article 26 of the 

Constitution may have a legitimate purpose (protecting 

the health of a person by ordering his medical history 

and holding it by a state authority), it is appropriate and 

necessary for the purpose does not maintain a fair 

balance between competing interests, namely the 

public interest in public health, the interest of the 

person in protecting his or her health, and the interest 

of the person in protecting his private, family and 

private life. 
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2.7. DECISION23 no.91 of 28 February 2018 

on the objection of unconstitutionality of the 

provisions of article 3, article 10, article 11, 

paragraph 1, letter d) and article 13 of the Law 

no.51 / 1991 on the national security of Romania, as 

well as the provisions of article 13 from Law no.51 / 

1991 on the national security of Romania, in the 

form prior to the amendment by the Law no.255 / 

2013 for the implementation of the Law no. 

135/2010 on the Criminal Procedure Code and for 

the modification and completion of some normative 

acts containing provisions criminal proceedings 

The subject  of the exception of 

unconstitutionality constituted the provisions of 

Articles 3, 10, 11 and 13 of Law no. 51/1991 on the 

national security of Romania, in the form before the 

amendment by Law no. 255/2013, as well as the 

provisions of Article 13 of the same normative act, in 

the form in force at the time of notification to the 

Constitutional Court. 

It was argued that the texts of the abovementioned 

articles contradict the constitutional provisions 

contained in Article 1 paragraph (5), according to 

which, in Romania, compliance with the Constitution, 

its supremacy and the law is mandatory, Article 21 

paragraph (3), according to which the parties  right to a 

fair trial and the settlement of cases within a reasonable 

time, Article 26 on intimate, family and private life, 

Article 28 on the confidentiality of correspondence, and 

Article 53 on the restriction of the exercise of rights or 

freedoms. 

This decision is relevant from the point of view of 

the Court's analysis of the phrase ñseriously 

undermining the rights and fundamental freedoms of 

Romanian citizensò in Article 3 let f) of Law no 

51/1991. 

In paragraph 79 of the Decision, the 

Constitutional Court recalls the Joint Opinion of the 

Venice Commission and the Human Rights 

Directorate, citing a passage that we consider relevant 

and exposing it exactly: ñIn the Law on the Functioning 

of the Service, the mandate given to this Service by 

Article 7 requires defending against actions that 

ñviolate the constitutional rights and freedoms of 

citizens and endanger the stateò and against attacks 

against senior officials, etc. Undoubtedly, both 

situations can be considered to be clear criminal 

matters and not just a legitimate aim to protect national 

security. Therefore, their use in these cases, with no 

specific safeguards for criminal investigations and 

trials, can be justified only if the phrase ñand 

jeopardizes the stateò is read literally in the sense that 

only when the threat affects democratic order, in other 

words, when it is sufficiently concrete and serious that 

it becomes a matter that can come to the attention of 

the Service. For example, the Swedish Security Police 

mandate includes investigating attacks and threats 
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directed against the high dignitaries (when they affect 

democratic order), as well as actions that undermine 

the exercise of constitutional rights of citizens. This 

latter function has the relatively narrow meaning of 

investigating the activities of organized extremist 

groups that are hostile to certain groups of citizens or 

residents, for example of a certain ethnic origin 

ñ[Opinion No. 756 of 2 April 2014, paragraph 27, 

CDL-AD (2014) 009]. 

In essence, in analyzing the provisions criticized 

by the author of the objection of unconstitutionality, the 

Court has held that the lack of clear rules providing 

information on the circumstances and conditions under 

which national security authorities are empowered to 

resort to the technical supervision measure is violation 

of fundamental rights, essential in a state governed by 

the rule of law, concerning intimate, family and private 

life and the secrecy of correspondence. 

Thus, the phrase ñseriously undermines the 

fundamental rights and freedoms of Romanian 

citizensò contained in article 3, letter f) of Law no. 

51/1991 on Romania's national security violates the 

constitutional provisions contained in article 1 

paragraph (5) which enshrines the principle of legality 

, Article 26 on private life and Article 53 governing the 

conditions for the restriction of the exercise of certain 

rights or freedoms. 

2.8. DECISION24 No 534 of 18 July 2018 on the 

objection of unconstitutionality of the provisions of 

Article 277 (2) and (4) of the Civil Code 

The subject  of  the exception of 

unconstitutionality was the provisions of Article 277 

(2) and (4) of the Civil Code, republished in the Official 

Gazette of Romania, Part I, no.409 of 10 June 2011, 

according to which: 

ñ(2) Marriages between persons of the same sex 

concluded or contracted abroad either by Romanian 

citizens or by foreign citizens are not recognized in 

Romania. [...] 

(4) The legal provisions regarding the free 

movement on the territory of Romania of the citizens of 

the Member States of the European Union and the 

European Economic Area remain applicable ñand, in 

the author's opinion, these texts represent a violation of 

the right to intimate, family and private life, the 

criterion of sexual orientation. 

By doing a comparative analysis, the 

Constitutional Court lists the states that have adapted 

their legislation so that they can provide effective 

protection of the right to intimate, family and private 

life as regards homosexual couples. 

It reminds the Court that thirteen Member States 

of the European Union recognized same-sex marriage: 

the Kingdom of the Netherlands, the Kingdom of 

Belgium, the Kingdom of Spain, the Kingdom of 

Sweden, the Portuguese Republic, the Kingdom of 

Denmark, the French Republic, the United Kingdom of 
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Great Britain and Northern Ireland The United 

Kingdom (with the exception of Northern Ireland), the 

Grand Duchy of Luxembourg, Ireland, the Republic of 

Finland, the Federal Republic of Germany and the 

Republic of Malta and Austria, which by the Austrian 

Constitutional Court of 4 December 2017 (G 258-259 / 

2017-9) the provisions of the Civil Code limiting the 

right to marriage to heterosexual couples, and 

furthermore stated that without the intervention of the 

legislator before that date, same-sex marriage would be 

possible from 1 January 2019. 

In the Czech Republic, the Republic of Estonia, 

the Hellenic Republic, the Republic of Croatia, the 

Italian Republic, the Republic of Cyprus, Hungary, the 

Republic of Austria and the Republic of Slovenia, there 

is the notion of registered partnership or civil 

partnership for homosexual couples, which, although 

distinct from marriage, recognizes, however, a series of 

rights similar to those derived from the marriage 

between a man and a woman. 

States such as Canada, New Zealand, South 

Africa, Argentina, Uruguay or Brazil authorize same-

sex marriage by law, and others, through Mexican 

judgments (Supreme Court Supreme Court ruling No. 

155/2015 June 3, 2015), the United States25 (Supreme 

Court ruling of June 26, 2015, ñObergefell et al. 

Hodges, Director, Ohio Department of Health, et al., 

576 U.S. (2015), Colombia (Constitutional Court 

judgment SU-214/16 of 28 April 2016, Case T 4167863 

AC) Taiwan26 (judgment of the Constitutional Court of 

the Republic of China (Taiwan) of 24 May 2017, J.Y. 

Interpretation N ° 748, on Consolidated Claims of 

Huei-Tai-12674 and Huei-Tai-12771]. 

It is important that the comparative analysis 

which the Court made in the decision, because it led to 

the suspension of the judgment and to the lodging of a 

request to the Court of Justice of the European Union 

for a preliminary ruling on the following questions : 

'(1)' Husband 'in Article 2 (2) (a) of Directive 

2004/38, in conjunction with Articles 7, 9, 21 and 45 of 

the Charter, includes the same-sex spouse of a non- , of 

a European citizen with whom the citizen has legally 

married under the law of a Member State other than the 

host State? 

2. If the answer to the first question is in the 

affirmative, Articles 3 (1) and 7 (2) (3) of Directive 

2004/38, read in conjunction with Articles 7, 9, 21 and 

45 of the Charter, require the Member State host 

country to grant a residence permit in its territory for 

more than 3 months to a same-sex spouse of a European 

citizen? 

3. If the answer to the first question is in the 

negative, the same-sex spouse from a non-Member 

State of a European citizen with whom the citizen has 

legally married under the law of a Member State other 

than the host State may be 'any other family member ...' 

within the meaning of Article 3 (2) (a) of Directive 
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2004/38 or 'the partner with whom the Union citizen 

has a duly substantiated, lasting relationship' within the 

meaning of Article 3 (2) (b) of Directive 2004/38, with 

the host State's correlative obligation to facilitate entry 

and stay, even if the host State does not recognize same-

sex marriages or provides for any alternative form of 

recognition legal partnerships such as registered 

partnerships? 

 4. If the answer to the third question is in the 

affirmative, then Articles 3 (2) and 7 (2) of Directive 

2004/38, read in conjunction with Articles 7, 9, 21 and 

45 of the Charter, require the host Member State grant 

the right to reside in its territory for more than three 

months to a same-sex spouse of a European citizen? ñ 

The reasons justifying this move were that 

Romania, together with the Republic of Bulgaria, the 

Republic of Latvia, the Republic of Lithuania, the 

Republic of Poland and the Slovak Republic, are the 

only Member States of the European Union which do 

not offer any form of formal and legal recognition of 

the established couple relationships between the same 

sex. 

By Judgment of 5 June 2018 in Case27 C-673/16, 

the Court of Justice of the European Union (Grand 

Chamber) answered in the affirmative the first two 

questions. 

Relevant is paragraph 36 of the judgment, 

according to which a Member State can not rely on its 

national law to oppose the recognition on its territory, 

solely for the purposes of granting a right of residence 

to a third-country national, of the marriage entered into 

by a citizen of the same sex in another Member State in 

accordance with the law of the latter State. 

It has thus been established that the relationship 

of a same-sex couple is circumscribed to the notion of 

ñprivate lifeò and ñfamily lifeò, with no distinction as 

to the relationships established between persons of 

different sex . 

In those circumstances, the State is bound to 

ensure the protection of both categories of relations by 

virtue of respect for the fundamental right to private and 

family life guaranteed by Article 7 of the Charter of 

Fundamental Rights of the European Union by Article 

8 of the European Convention for the Protection of 

Human Rights and Freedoms Fundamental and Article 

26 of the Romanian Constitution (paragraph 41). 

3. Conclusions 

This article aimed to draw attention to the 

relevant decisions of the Constitutional Court of 

Romania regarding the right to privacy, the evolution 

of its approach in the case law of the Court, and the 

need to bring the legislation subject to constitutional 

review into conformity with the Court's rulings. 
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Regarding the jurisprudence of the Court so far, 

we can note that, in its decisions, the Court has often 

replaced the passivity of the legislature or the 

parliament's refusal to regulate in accordance with the 

fundamental principles found in the international 

treaties Romania adhered to, increased attention to the 

necessity to comply with the Romanian legislation with 

the European one. 

Not long ago, the Constitutional Court had to 

respond to challenges that generated social, sometimes 

institutional, discontent, but it is precisely its role - to 

restore the balance and supremacy of the Constitution 

by reconciling the law with the fundamental law. 

The border between law and politics is a fragile 

one, and here the role of the Constitutional Court 

intervenes through actions designed to defeat any 

attempt to distort the purpose of a law so as to remind 

the lawmaker that its role is to pass laws respecting 

fundamental rights of citizens. 
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STATE RESPONSIBILITY  IN THE PREVENTION OF TORTURE AND INHUMAN 

AND DEGRADING TREATMENT  

LaurenŞia Florentina GŀIķTEANU (ķTEFAN)* 

Abstract  

To produce intentional, systematic and cruel physical or mental suffering, acting on their own initiative or on the 

basis of order, in order to compel certain persons to confess or give information, was defined as torture. 

To put a person in serious danger through actions, measures or treatments of any kind, affecting physical or mental 

condition is inhuman and degrading treatment. 

The European Convention on Human Rights stated, with the overriding value, by the provisions of Article 3 that: 

ñNo one shall be subjected to torture or to inhuman or degrading treatment or punishmentò, imposing, by the provisions of 

the article, the obligations of the state authorities not to apply no form of suffering or inhuman treatment of persons under their 

jurisdiction, and the obligation to protect the physical and mental integrity of such persons. 

On 9 October 1990, by promulgating Law No.19, Romania adheres to the Convention against Torture and Other 

Cruel, Inhuman or Degrading Treatment or Punishment, and has thus established a mechanism for the prevention of torture 

and inhuman and degrading treatment. 

The establishment of independent internal mechanisms for the prevention of torture and inhuman and degrading 

treatment is an express requirement contained in Part V of the Optional Protocol to the Convention for the Prevention of 

Torture. The scope of the institutions in which the mechanisms for the prevention of torture and inhuman and degrading 

treatment are exercising is largely covering both the penitentiary system, the detention and preventive arrest centers, the 

medical-social institutions for the persons with mental disabilities and other units in which may engage in inhuman or 

degrading treatment. 

Keywords: torture, inhuman and degrading treatment, Convention, mechanism

 

Introduction  

Respect for fundamental human rights as well as 

the formation of a system to guarantee these rights has 

been, since antiquity, a problem debated by important 

historical personalities. Thus, in 1770, Hammurabi's 

Code regulated social relations and promoted rules of 

social justice and humanitarian spirit1, and from the 

beginning of the period of Stoicism and that of 

Christianity, the teachings on the principle of equality 

between people were developed. These principles were 

tinted in the modern era, during the Enlightenment, 

when the first legal provisions on human rights were 

formulated and edited in documents such as the 

ñMagna Charta Libertatumò (Great Book of Freedoms) 

where it was stated for the first time that neither a free 

man can not be imprisoned without being tried, or the 

ñLaw of Rightsò voted by the British Parliament in 

1689, which definitively laid the foundations of the 

constitutional monarchy in England, formulating for 

citizens a series of rights.2 

An important step on the line of human rights 

assertion was represented by the United States 
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1 I.MoroianuZlatescu, R.Demetrescu, From the History of Human Rights, Romanian Institute for Human Rights, Bucharest, 2003, p.5; 
2 http://www.scritub.com/stiinta/stiinte-politice/Drepturile-fundamentale-ale-om92277.php 
3 Ibidem 2 
4 https://ro.wikipedia.org/wiki/Constitu%C8%9Bia_de_la_3_mai_1791 
5 I.MoroianuZlatescu, R.Demetrescu, From the History of Human Rights, Romanian Institute for Human Rights, Bucharest, 2003, p.5; 

Declaration of Independence, which associates 

liberation from British domination with a series of 

citizens' rights and freedoms, underlining that ñall 

people have have been created equal, are endowed by 

their creator with certain inalienable rights, and among 

them are life, freedom and the pursuit of happiness. The 

Declaration constituted the fundamental act underlying 

the elaboration of the Constitution of the United States 

of America in 1787, which is maintained, with some 

modifications occurring along the way, and at present3. 

The first European constitution based on 

democratic principles was the Polish Constitution of 3 

May 1791 and introduced equality of political rights 

between townspeople and nobility, placing peasants 

under the protection of the government and alleviating 

the worst abuses against the serfs4. Until the Second 

World War, the constitutions of most states with 

democratic regimes contained extensive human rights 

provisions, but the tragedy of millions of victims during 

the Second World War revealed, among other things, 

that the great mid-century conflagration The XX has 

been unleashed precisely because the fundamental 

rights and freedoms of man and peoples have not been 

respected5. 

The stories of World War II have highlighted the 

need for global provisions to ensure the safeguarding of 
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human rights. Thus, on December 10, 1948, the United 

Nations considered that ñignoring and despising human 

rights led to acts of barbarism that revolted the 

conscience of mankind, proclaiming theò Universal 

Declaration of Human Rights, ñspecifying in the 

preamble of the act that this statement is a ñcommon 

ideal to which all peoples and nations must strive, so 

that all persons and all organs of society strive, having 

this permanent statement in mind, to develop respect 

for these rights and freedoms through education and 

education, and to ensure, through national and 

international progressive measures, their universal and 

effective recognition and application both within the 

peoples of the Member States and those of the 

territories under their jurisdiction6. 

Starting from the provisions of Article 1 of the 

Universal Declaration of Human Rights, which states 

that ñall human beings are born free and equal in 

dignity and rights. They are endowed with reason and 

conscience and must act one another in the spirit of 

fraternity, ñand corroborating Article 5 of the same 

statement thatò no one shall be subjected to torture or 

to cruel, inhuman or degrading punishment or treatment 

degrading, we show that the recognition of equal and 

inalienable rights is the foundation of freedom and 

justice and assures the inherent dignity of the human 

person.  

Also, by defining the notions of torture, inhuman 

and degrading treatment, the mode of violation of 

inalienable rights is reversed. To produce intentional, 

systematic and cruel physical or mental suffering, 

acting on their own initiative or on the basis of order, in 

order to compel certain persons to confess or give 

information, was defined as torture. This definition is 

also found in the Tokyo Tokyo Declaration on Torture 

and Degrading Treatment in 1975, developed by the 

World Medical Association, a declaration to which 

Romania has joined and is currently a party, and putting 

a person in serious danger through action, treatments of 

any kind, affecting physical or mental condition, are 

inhuman and degrading treatment. 

From the perspective of human rights, the 

definition of ñtortureò involves four aspects: 

¶ torture as a violation of human rights; 

¶ torture as dehumanization, cruelty and 

degradation; 

¶ prophylaxis of torture; 

¶ the moral reward of the victim and her 

psychological recovery.7 

The history of torture has its origins since 

antiquity when prisoner torture was a practice accepted 

and maintained by special methods and equipment, and 

these forms of torture have always had physical, mental 

and social consequences on the victims. For a period of 

time in the nineteenth century, torture has disappeared 
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from Western Europe, as evidenced by Victor Hugo's 

speech at the International Peace Congress of August 

21, 1849, when he said that ña day will come when the 

cannon is a piece of museum, such as the tools of 

torture today. And we will wonder that these things 

have ever existed! ñBut the twentieth century was the 

culmination of the ways of physical and mental torture. 

As a result of these issues, in 1950, the European 

Convention for the Protection of Human Rights and 

Fundamental Freedoms stated, with imperative value, 

by the provisions of Article 3 that: ñNo one shall be 

subjected to torture or to inhuman or degrading 

treatment or punishmentò . 

Definitions of the concepts in Article 3 of the 

European Convention have been made by 

jurisprudence. In the case of Ireland v. The United 

Kingdom (1978), the Court differentiated the three 

basic notions of Article 3 by the degree of severity of 

treatments or punishments: 

a) torture: intentional inhuman treatment that causes 

very serious and very cruel suffering; the three 

main elements of torture are, therefore, the 

intensity of suffering, intent and purpose. 

b) inhuman treatment or punishment: the application 

of intense, physical or mental suffering. 

c) degrading treatment: treatment that creates a 

feeling of fear, restlessness and inferiority to the 

victim, which humiliates, degrades and eventually 

breaks his physical or moral resistance. Degrading 

treatment considers those grave human dignity, 

proving to be capable of descending the social 

status of a person, its situation or reputation may 

be considered to constitute such treatment, within 

the meaning of Art. 3 of the Convention, if it 

reaches a certain degree of severity.8 

In ECHR case law, Article 3 is particularly 

applicable in cases considered inhumane, such as the 

situation of excessive police procedures in the event of 

arrest or interrogation, failure to ensure detention 

conditions, overcrowding of penitentiaries, failure to 

provide adequate medical care for private individuals 

the situation of degrading conditions in the case of 

hospitalization of mental health patients in psychiatric 

services, extradition or deportation to a country that 

does not guarantee the assurance of respect for human 

rights etc. 

Thus, the provisions of the article also imposed 

the obligations of the state authorities not to apply any 

form of inhuman or degrading treatment to persons 

under their jurisdiction and the obligation to protect the 

physical and mental integrity of such persons. 

Also, the International Covenant on Civil and 

Political Rights, the UN Convention Against Torture 

and Other Cruel, Inhuman or Degrading Treatment or 

Punishment (known under the English acronym CAT - 
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Convention Against Torture) or the European 

Convention for the Prevention of Torture of the Council 

of Europe are the most known norms and, at the same 

time, mandatory for the states that have ratified them. 

A number of other documents, such as the Beijing 

Rules (detention regime, mainly for minors), or the 

Istanbul Protocol with Practical Guides for Doctors and 

Legal Practitioners, the Minimum Basic Rules in 

Prisons in the UN version and the The Council of 

Europe and many others that should be applied by all 

democratic states or self-defining as such. Besides, 

there are a lot of studies, textbooks, reports, etc. in the 

field, drawn up by national and international human 

rights organizations or by independent experts.9 

The European Court of Human Rights has the role 

of supreme protector of human rights norms in Europe. 

However, the European system of human rights is 

based on the expectation that Member States will 

provide the first line of defense. In particular, the 

national courts are expected to reflect ECHR 

jurisprudence in their day-to-day practice. This 

suggests a constructive interaction of national legal 

systems with the jurisprudence of the European Court 

of Human Rights. Thus, the focus is clearly and firmly 

on the national implementation of human rights 

guarantees. 10 

In this context, each State that has adhered to 

these norms has been required to put in place 

legislative, administrative or other necessary and 

effective measures to prevent acts of torture or other 

inhuman or degrading treatment. 

The responsibility of the Romanian state for the 

prevention of torture and inhuman and degrading 

treatment was materialized by the following measures: 

A. Legislative measures 

On 9 October 1990, by promulgating Law No 19, 

Romania adhered to the Convention against Torture 

and Other Cruel, Inhuman or Degrading Treatment or 

Punishment and thus has the first legislative measures 

to establish a mechanism for the prevention of torture 

and inhuman treatment and degrading. 

In the same context, by the adoption of the 

Constitution of Romania, on 21 November 1991, 

Chapter II - Fundamental Rights and Freedoms, Article 

22 - Right to life and physical and mental integrity, 

paragraph (2), the provisions of Art. 3 of the European 

Convention on Human Rights: ñNo one shall be 

subjected to torture or to inhuman or degrading 

treatment or punishment.ò 

Also, in order to express the obligation of the 

Romanian state to protect people from any act of 

torture, inhuman or degrading treatment, the domestic 

criminal law provides for and sanctions these acts as 

criminal offenses. 

According to the provisions of Law no.286 / 2009 

on the Criminal Code, torture is found in art. 282 and is 
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considered by the legislator as a crime against justice, 

and not as a crime against the person as we would have 

believed, given that at international level torture is a 

violation of human rights, being a direct act of the 

person's physical and mental integrity. In this context, 

this classification suggests that the main subject of 

protection is in the proper administration and 

implementation of justice. Even if history shows that, 

over time, acts of torture have been committed, most 

often, in order to obtain information or statements 

during the exercise of state authority, in the current 

form of the classification of the legal provision in the 

Criminal Code, we consider that the protective purpose 

against the practice of torture is reduced only to the 

assertion of justice, which would be a restrictive 

approach to the spirit and nature of the prohibition of 

torture stipulated in international rights, 

The objective aspect of the torture offense 

referred to in paragraph (1) of Article 282 of the 

Criminal Code is manifested by the offense of a civil 

servant who performs a function involving the exercise 

of authority or other person acting upon his instigation 

or with his express or tacit consent, , which results in a 

strong physical and mental suffering to a person. The 

term ñdeedò has a general meaning, including any 

activity or omission that is likely to cause severe 

physical pain or mental suffering, which may result in 

the death of the person, and is deemed consumed from 

the time of their occurrence. Incriminating torture is 

punishable by imprisonment and the ban on the 

exercise of certain rights. 

As regards the state's responsibility for 

sanctioning inhuman and degrading treatment, the 

Romanian criminal law has criminalized these actions 

under the name of ill-treatment, the provisions of which 

are found in Article 288 of the Penal Code. The 

contents of this article bring together acts that affect the 

work of justice, preventing the pursuit of the purpose of 

safety or educational measures and of deprivation of 

liberty. 

The aggravating variant of the offense of 

subjection to ill-treatment, provided for in paragraph 

(2) of Article 281, is formulated under the influence of 

the provisions of the European Convention on Human 

Rights and has the following content: 

ñ(2) The subjection to degrading or inhuman 

treatment of a person in detention, possession or 

execution of a security or educational measure, 

depriving of liberty, shall be punished by imprisonment 

from one to five years and the prohibition of the 

exercise of the right of to hold a public office. ñ 

Taking into account that the provisions of art. 281 

Penal Code are aspects requiring the correct execution 

of criminal law sanctions measures, the legislator 

addressed these obligations both in the Law no.253 / 

2013 on the execution of punishments, educational 
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measures and other non - Freedom by the judicial 

bodies in the course of criminal proceedings, art. 7 

paragraph (2), which states that the execution of 

punishments, educational measures and other measures 

ordered by the judicial bodies can not involve the 

application of inhuman or degrading treatment, No.254 

/ 2013 on the execution of sentences and detention 

measures ordered by the judiciary in the criminal 

proceedings, where, under Article 5, imperative, it is 

forbidden to obey any person in the execution of a 

sentence or a measure depriving himself of liberty 

torture, inhuman or degrading treatment or other ill-

treatment. 

B. Administrative measures to prevent 

tortur e, inhuman or degrading treatment 

The daily improvement of the protection of 

human rights is one of the fundamental tasks of the 

Council of Europe. To this end, he has set four main 

lines of action: 

¶ establishment of effective control and protection 

systems for fundamental rights and freedoms; 

¶ identifying new threats to human rights and 

human dignity; 

¶ raise public awareness of the importance of 

human rights; 

¶ promoting education and training in the field of 

human rights11. 

The European Committee for the Prevention of 

Torture and Inhuman or Degrading Treatment or 

Punishment (CPT) is set up at European level in 1987 

to establish effective control and protection systems for 

fundamental rights and freedoms12. 

Following the European model, in order to 

monitor the promotion and respect of human rights, the 

Romanian State created an independent and 

autonomous institution, called the People's Advocate 

Institution, with the purpose of protecting the rights and 

freedoms of individuals in their relations with public 

authorities . The institution was established by Law no. 

35/1997 on the organization and functioning of the 

People's Advocate Institution, and has been designated 

as the only national structure that fulfills the specific 

attributions of the National Mechanism for Torture 

Prevention in places of detention.  

The field of prevention of torture in places of 

detention within the People's Advocate Institution 

resolves petitions addressed to the institution about 

torture, cruel, inhuman or degrading treatment in places 

of detention, and visits or inquiries to address these 

issues. In the prevention and monitoring of acts of 

torture or ill-treatment, the People's Advocate 

Institution cooperates with the representatives of 

NGOs, as the participation of representatives of non-

governmental organizations is mandatory for the visits 

to the places of detention. 
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The People's Advocate presents reports to the 

Romanian Parliament annually or at his request, and 

part of these reports also refer to the field's activity to 

prevent torture in places of detention. 

Also, the Ministry of Justice and the National 

Penitentiary Administration oversee the observance of 

the rights of the persons deprived of their liberty 

through the control structures (the Control Corps of the 

Minister of Justice and the Penitentiary Inspection 

Department) and check any activity that raises 

suspicions of the act of torture or bad treatments.  

As has already been pointed out, in domestic 

criminal law, in the case of torture in the type variant, 

the guilt is the direct intention, but a subjective part is 

included outside the intent. In this context, in order to 

establish the existence of the torture offense, it must be 

committed for the purpose of obtaining information or 

statements or for the purpose of punishing the person 

for an act which he has committed or is suspected of 

committing or intimidating or to put pressure on it or 

on a ground based on any form of discrimination. If the 

deed is followed by the death of the victim, then the 

conditions of the aggravated variant are fulfilled, and in 

case of subjection to ill-treatment, their pursuit is only 

criminalized if the victim is in the state of restraint, 

detention or in the execution of a safety measure or 

educational deprivation of freedom. With such a case, 

which took the form of a crime of torture and other ill-

treatment, faced the Romanian penitentiary system, in 

2010, when 13 civil servants with special status of the 

Galati Penitentiary were sent to trial due to the eviction 

treatments for CS prisoner aged 36, who degenerated 

with the death of the victim on June 4, 2010. The person 

of liberty C.S. was in custody of the Galati Penitentiary 

on June 1, 2010, as a result of a term of execution of a 

three-year prison sentence for theft. When placed in a 

penitentiary, the medical assessment did not reveal 

acute medical conditions, but it was established that the 

person in question was known as a chronic alcohol 

consumer, for whom he had received medical care 1 

year ago. On June 4, 2010, the National Penitentiary 

Administration announced that the person in custody 

died as a result of a delirium tremens due to sudden 

alcohol withdrawal, a syndrome that culminated in a 

cardio-respiratory arrest. At that time, apparently the 

person deprived of liberty did not show signs of bodily 

violence, had been washed and cared for, but the 

autopsy one day after death revealed that the person 

deprived of liberty had ñstraight C6-C11 fractures with 

anterolateral C7 - C9, retroperitoneal right haematoma 

and thoraco-abdominal trauma with hepatic crack and 

renal rupture ñ, medical certificate of death no. 293 / 

05.06.2010 establishing that the person deprived of 

liberty died as a result of a cardiac arrest caused by the 

traumatic shocks he was subjected to.  
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In this context, informing the National 

Administration of Penitentiaries and the criminal 

investigation bodies was immediate, but there were 

many unknowns about this negative event. 

Immediately the National Administration of 

Penitentiaries established a first control team to carry 

out the first checks at the Galati Penitentiary, which 

would identify that the person deprived of liberty had 

suffered several psychomotor agitation episodes for 

which he had been immobilized in bed with means of 

immobilization - handcuffs metal, and during this time 

he made his physiological needs in bed. At this first 

check from the National Penitentiary Administration, 

in collaboration with the criminal investigation 

authorities, it was argued that the detainee could have 

been beaten to death by the other detainees. However, 

the documents drawn up by the penitentiary, both 

operative and medical, gave rise to certain 

misinterpretations in the description of the event, which 

led to the creation of a new control team, of which he 

was also a member. For an uninterrupted period of two 

days, all the aspects that have been carried out were 

analyzed and all the attempts to cover up the employees 

of the Galati penitentiary were countered. The images 

recovered from the surveillance cameras also had a 

significant impact on the control team, and the 

moments when the detainee was handcuffed and 

lengthened on the detention facility's lobby were 

punched and legged by penitentiary employees and 

dragged along the length of the hall, while the hitting 

of the employees continued. 

Following this event, the National Penitentiary 

Administration has stepped up its training and 

awareness actions on the obligation to respect a 

person's physical and mental integrity, irrespective of 

their status or judicial status.  

Ensuring material conditions of detention 

The constant development of jurisprudence 

regarding the treatment of detainees is directly 

attributable to the impact of CPT standards. The 

European Court of Human Rights states that the effects 

of prolonged exposure to degraded material conditions 

of detention may be such as to constitute ill-treatment 

or, alternatively, may exacerbate other forms of 

treatment or punishment so as to rely on Article 3 of the 

Convention. The CPT request is that each detainee has 

at least 4 m2 of personal space in cells for multiple 

accommodation, this being the minimum standard. The 

standardization provided by the CPT, which has been 

driven by concerns not only to prevent ill-treatment but 

also to combat the psychological effects of 

imprisonment, has directly prompted the European 

Court of Human Rights to adopt a firmer approach to 

detention conditions. Thus, it is to be expected that the 

state authorities will ensure that the detainee's detention 

under conditions that are ñcompatible with respect for 

his human dignity, that the manner and method of 
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execution of the measure do not subject him to an 

attempt or suffering of an intensity exceeding the 

inevitable level of suffering inherent in detention and 

that, given the practical requirements of incarceration, 

and that his or her health and well-being are adequately 

ensured, in particular by providing the necessary 

medical assistance.ò13 

In this context, ensuring the conditions of 

detention is another responsibility of the Romanian 

state against the application of ill -treatment and one of 

the main preventive actions is the reduction of 

overcrowding in penitentiaries.  

Combating overcrowding in penitentiaries 

The first cases of convictions in the European 

Court of Human Rights against the Romanian state 

were recorded in 1998. In July 2012, a ruling was made 

in the case of Iacov Stanciu, where the ECHR noted 

that, despite the efforts of the Romanian authorities to 

improve the situation conditions of detention, there is a 

structural problem in this area. The decisive element in 

this context was the pilot judgment of 25 April 2017 in 

Rezmiveĸ and Others v. Romania, whereby the Court 

requested the Romanian State to provide within a 

period of 6 months from the date of the final judgment 

of the decision to provide a calendar precisely for the 

implementation of appropriate general measures to 

address the problem of overcrowding and inadequate 

detention conditions, in accordance with the principles 

of the Convention.14 

As a result of these issues, new legislative 

measures have been developed to impose the 

standardization of detention facilities in line with 

international recommendations and in particular those 

of the European Committee for the Prevention of 

Torture and Inhuman or Degrading Treatment or 

Punishment. By the Order of the Minister of Justice no. 

2772/C/17 October 2017 were approved the mandatory 

minimum standards regarding the conditions of 

accommodation of persons deprived of their liberty, 

stipulating in Article 1, paragraph (1) of the Annex to 

the norms, that the spaces intended to accommodate 

persons deprived of their liberty must respect human 

dignity and meet minimum sanitary and hygienic 

standards and, in accordance with paragraph (3), the 

accommodation rooms shall be arranged (...) for the 

purpose of allocating more than 4 spaces m2 for each 

person deprived of libertyò. The National Penitentiary 

Administration permanently monitors the number of 

persons deprived of their liberty in each subordinate 

unit in terms of accommodation capacity (calculated at 

4m2, 6m2 and 7m2 depending on the specifics of the 

place of detention), the number of beds installed and the 

occupancy index.  

Therefore, the new legal provisions require 

minimal detention conditions. Also, the entry into force 

of Law no. 169/2017 by establishing a compensatory 

mechanism for the benefit of detainees consisting of 6 
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days deemed to have been executed for a period of 30 

days in custody in detention facilities was an 

acceleration in order to implement the measures taken 

at at the national level, in the wider context of the 

Memorandum on the ñApproval of the 2018-2024 

timetable for the resolution of overcrowding and 

detention conditions in the execution of the judgment 

in Rezmiveĸ and Others v. Romania, delivered by the 

ECHR on 25 April 2017ò.15 

The entry into force of the Compensation Act 

directly influenced the evolution of the number of 

detainees detained by the penitentiary system. Thus, 

since the entry into force of the Law, there has been a 

steady decrease in the number of custodial detainees, 

with direct positive consequences on accommodation 

standards, the increase of the minimum individual 

space insured in the detention room, but also the easier 

access to the range of activities and programs available 

in the detention environment.16 

Since 2017, other measures to reduce 

overcrowding have focused on increasing and 

modernizing accommodation capacity by investing in 

design services for the design of 2 new penitentiaries - 

the Berceni Penitentiary with 1000 seats and the 

Unguriu Penitentiary with 900 accommodation places, 

as well as on improving the material conditions of 

detention.  

Providing medical assistance to persons 

deprived of their liberty  

The provisions of Article 3 of the Convention 

prohibiting torture, punishment or inhuman or 

degrading treatment are closely linked to the protection 

of the right to life provided for in Article 2, implicitly 

by guaranteeing an adequate state of health. 

Thus, medical care must be given to each detainee 

properly and failure to guarantee the physical integrity 

of a detainee by providing appropriate medical care can 

lead to a violation of Article 3 of the Convention. The 

essential point is that inappropriate healthcare can 

quickly generate situations that fall under Article 3, 

which prohibits ñinhuman or degradingò treatment. A 

sudden deterioration in the health of a prisoner 

inevitably gives rise to problems related to the 

adequacy of health care, and state authorities will be 

obliged to respond to the treatment they apply to 

inmates. Thus, there is a need to ensure that a detainee's 

health is monitored on a regular basis not only at the 

time of receiving, but also throughout the discharge of 

deprivation measures.17 

Concerning the provision of medical assistance in 

prisons, the following principles are closely monitored 

by the CPT: 

a) Access to doctors; 

b) Equivalence of medical assistance from the 

penitentiary to the public health system; 

c) Patient Consent and Privacy; 

                                                 
15 National Administration of Penitentiaries, Annual Activity Report 2018, p.3 
16 National Administration of Penitentiaries, Annual Activity Report 2018, p.10 
17 Jim Murdoch Vaclav Jiricka, Penitentiary System Manual on Prevention ill -treatment in penitentiaries, combating ill-treatment in 

penitentiaries, Cover and Format: SPDP, Council of Europe, pg.33 https://rm.coe.int/2 

d) Preventive health care (hygiene, communicable 

diseases, prevention of suicide and violence, social 

and family ties); 

e) Humanitarian medical assistance (vulnerable: 

mother and child, adolescents, pathological 

personalities, serious conditions / disease 

terminals); 

f) Professional independence of medical staff; 

g) Professional competence 

In this respect, Romania's intention to improve 

the medical assistance of persons deprived of their 

liberty has materialized through the organization of 

their own health care network for the provision of 

medical assistance to detainees, under the coordination 

of the National Administration of Penitentiaries. The 

sanitary network of the National Penitentiary 

Administration serves the entire penitentiary 

population on the territory of Romania in order to 

maintain, improve health, and has subordinate family 

medicine cabinets, dental clinics and 6 hospital 

penitentiaries. 

The medical staff in the facilities shall ensure that 

the persons deprived of their liberty are protected in 

case of aggression, so any traumatic bodily injury 

found in the medical examination of the detainees 

(especially as a result of violent incidents in the 

penitentiary, but also in other situations where integrity 

is affected body of detainees) is duly documented, with 

three key points being pursued: 

a) recording as accurate as possible of objective 

findings regarding traumatic lesions (number, 

type, anatomical location, shape, color, 

dimensions, etc.); 

b) recording the detainee's statements about the 

circumstances and how to produce the traumatic 

bodily injuries found (whether or not he / she 

declares in writing how the injuries have occurred, 

the medical establishment that he / she has found 

is obliged to summarize - under his / her signature 

- the detainee stated in his presence), and in the 

case of a refusal to declare or an inability to speak, 

a record of the fact that the person refuses / does 

not wish to declare the origin of the traumatic 

injuries is drawn up; 

c) The examining physician distinctly records his 

conclusions on the compatibility of the objectively 

ascertained with the detainee's statements (ie, if the 

injuries are consistent with, or consistent with, 

those declared; However, this conclusion of the 

examination is by no means a finding forensic 

medicine on the cause or origin of injuries in terms 

of a causal relationship, but expresses only the 

opinion of the examining physician on the findings 

made - namely the extent to which the physician 

perceives or not a discrepancy between the 

declared and the established ones, thus a possible 



,ÁÕÒÅÎӈÉÁ &ÌÏÒÅÎÔÉÎÁ 'A)¤4%!.5 ɉ¤4%&!.Ɋ  69 

tendency to dissimulate the reality of the facts), the 

confirmation of these injuries is done by presenting 

the detainee to legal medicine; 

Both the traumatic lesions identified during the 

examination of the newly detained detainees and those 

found after the violent incidents with aggression in the 

penitentiary are recorded chronologically in a unique 

register called the ñTraumatic injuries registerò, and 

each position (current number) in the Register of 

traumatic injuries corresponds to an information note 

detailing the lesions found by both a morphological 

description and an annex containing their topographic 

representation on predefined topographic anatomical 

sketches such as those set out in the Istanbul Protocol 

and the Minnesota Protocol . This Information Note 

contains the medical information which, in conjunction 

with information on the circumstances of the 

occurrence of the event, serves the penitentiary unit 

when drawing up the immediate notification of the 

facts, to the territorial unit of the prosecutor's office and 

informing the judge of the deprivation of liberty about 

the incident with traces of violence body. 

The CPT's recommendation is that there is a 

positive trust-based relationship between the treating 

physician and the patient as an essential factor in 

keeping and promoting the health and well-being of 

detainees. 

According to the ECHR jurisprudence of recent 

years, the vulnerability of the Romanian state in the 

provision of medical assistance in the penitentiary 

system was due to the shortage of specialists employed 

in the penitentiary system, especially the psychiatrists, 

the non-dental care and the dental prostheses required 

for the detainees with dental conditions. 

Responsibilities in case of violence among 

detainees 

Along with the negative obligation of essentially 

not applying ill-treatment or causing the death of a 

person, the ECHR imposes significant positive 

obligations on state authorities. These obligations are 

especially important for penitentiary employees. The 

basic prerequisite is that detainees are in a vulnerable 

position precisely because they are in prison and thus 

state authorities have to counterbalance this 

vulnerability by adopting effective measures to protect 

them. This is particularly important in terms of violence 

among detainees. Penitentiary employees must ensure 

adequate protection against other detainees known to 

pose a threat to their offenders.18 

This aspect has been materialized at the level of 

the penitentiary system in Romania, starting with 2014, 

through the implementation of a Strategy for the 

reduction of aggressive behaviors in the penitentiary 

environment, consisting mainly of the creation of 

multidisciplinary teams (medical staff at the level of 

each penitentiary unit) , psychologist, operative staff) 

who analyze all the aggressive behavior of the 

individuals to be released, interfering and counseling 

                                                 
18 Jim Murdoch Vaclav Jiricka, Penitentiary System Manual on Prevention ill -treatment in penitentiaries, combating ill-reatment in 

penitentiaries, Cover and Format: SPDP, Council of Europe, pg.28 https://rm.coe.int/2 

the persons deprived of their liberty. Annually, data on 

adverse events is analyzed from a multidisciplinary 

perspective and at the level of the National Penitentiary 

Administration in order to establish necessary 

adjustments for the measures to be integrated into the 

Annual Implementation Plan. 

Immobilization of detainees 

The mode of immobilization of detainees was 

another issue debated in ECHR judgments against the 

Romanian state as ill-treatment of detainees. The 

ECHR convictions in these cases have led to a new 

legislative approach, through the approval of the Order 

of the Minister of Justice no. 4800 / C / 2018 on the 

Regulation on the Safety of Detention Locations, 

normative act adapted to ECHR requirements and CPT 

recommendations. Thus, the description of the means 

of protection and immobilization used in stages, have 

been transposed as legal provisions in Article 12, 

paragraph (2), as follows: 

ñ(2) In order to prevent escape during the 

movement of persons deprived of their liberty, in order 

to protect persons deprived of their liberty from self-

destruction, as well as to prevent the injustice of others 

or the damage, or to restore order and discipline, as a 

result of the opposition or resistance of the detainees to 

a provision of the judicial bodies or the staff of the 

place of detention shall be used, under the conditions 

of art. 16 of the Law, as the means of protection and 

immobilization, the following: 

a) metal handcuffs - a device made up of two metallic 

rings joined together, which applies to persons 

deprived of their liberty in accordance with the 

law, in order to limit their physical mobility; 

b) Immobilisation belts - hand-made handcuffs fitted 

with a gripping system around the waist, which 

applies to persons deprived of their liberty who, by 

their behavior, risk to disturb the order and safety 

of their activities while traveling to the judicial 

bodies, sanitary units from outside the penitentiary 

system or other places outside the place of 

detention, on the occasion of the transfer from one 

place of detention to another and for journeys 

within the place of detention, in duly justified 

cases; 

c) Hand-held disposable handcuffs - Resistant plastic 

devices to restrict the physical mobility of the 

upper limbs. (...); 

d) means of immobilization during the movement / 

transport - hand-held metal handcuffs and legs of 

metal legs, which allow movement and are applied 

to the persons deprived of their liberty, following 

the analysis of the risk situation for each of them. 

These means apply during travel to the judicial 

organs, sanitary facilities outside the penitentiary 

system, other places outside the detention 

facilities, as well as during the transfer from one 

place of detention to another, including for 

journeys inside the place of detention, in duly 
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justified situations; 

e) Immobilization belts made of leather or textile 

material - are used in the case of persons deprived 

of their liberty who have personality or mental 

disorders in the decompensated phase, mentally 

retarded people with behavioral decompensation, 

those with psychomotor agitation with a high risk 

of car and / or heteroagression, of various 

etiologies, maintaining them until the effects of 

sedative drugs are established. They can also be 

used to immobilize other persons deprived of their 

liberty to prevent escape, or to endanger the safety 

of possession, threaten the life and integrity of staff 

or other persons, or to prevent the destruction of 

property. Immobilizing belts in leather are made to 

secure, separately, immobilisation of hands or legs. 

The textile strap can be used if immobilisation by 

means of leather straps is not sufficient if persons 

deprived of their liberty seek to destroy or remove 

medical equipment, attempt to become self-

righteous or aggressive; it is applied over the chest 

and clings to the bed. The straps must be applied in 

such a way that they do not cause injuries or 

cracks, and after each application, check that the 

safety mechanisms are in operation. 

Conclusions 

Aspects presented in the essay present only the 

main responsibilities of the Romanian state in 

transposing the recommendations of international 

human rights organizations. In this context, the efforts 

of the Romanian legislator to comply with the required 

standards should be emphasized, especially if a 

comparative analysis is made with the provisions prior 

to the conventions and pacts to which the Romanian 

state has joined or participates. 

To avoid the emergence of negative aspects in the 

fight against torture and ill-treatment, it is necessary to 

strengthen the notion of professionalism among civil 

servants by adopting ethical standards and 

responsibilities to avoid any form of discrimination, 

provocative behavior that can lead to physical or 

psychological maltreatment. 
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FREEDOM OF THOUGHT, OPINION, AND RELIGIOUS BELIEFS IN THE CASE 

OF PERSONS DEPRIVED OF THEIR LIBERTY  

Radu Florin GEAMŀNU* 

Abstract 

This paper1 deals with the issue of freedom of thought, opinion, and religious beliefs in the case of persons deprived 

of their liberty. 

The study has a first part which consists in a presentation of the international standards (United Nations, Council of 

Europe, European Union), followed by a presentation of the national standards (the freedom of thought, opinion, and religious 

beliefs being a fundamental freedom, prescribed by the Romanian Constitution). 

An analysis is made based on the European Convention of Human Rights and of the European Prison Rules, in 

relation with national legal framework, touching the essential aspects of the  freedom of thought, opinion, and religious beliefs 

in the case of persons deprived of their liberty: the exercise of the freedom of conscience and opinions, as well as of the freedom 

of religious beliefs; organization of religious service in prisons; proportionality of the measures ordered by the penitentiary 

administration; the limits of exercising the freedom of conscience and opinions, as well as the freedom of religious beliefs. 

Further, the paper focuses on the main ECtHR judgements dealing with possible infringements of art. 9 from the 

European Convention, dealing with freedom of thought, opinion, and religious beliefs and then focuses on the national case 

law in this field. 

Concluding, the study attempts to asess the national legislation and case law pleading on taking into consideration 

the solutions rendered by the ECtHR in its judgments, which can and should be applied at national level, in order to ensure 

the uniformity of judicial practice. 

Keywords: prison; persons deprived of their liberty; freedom of conscience; religion; ECHR; ECtHR; Romanian 

legislation 

1. Introduction  

Freedom of conscience, fundamental freedom, is 

traditionally included in the category of social and 

political rights and freedoms. As claimed by the 

doctrine1, it is one of the first freedoms in the human 

rights catalogue, because especially religious freedom 

- as part of the freedom of conscience2 - has had a long, 

long history, streaked with intolerance and rushes, with 

excommunication and prejudice, with many suffering 

and pain. 

Individuals must be free in exercise of this, one of 

the most fundamental human rights available, to 

determine his or her own theological or philosophical 

convictions and to manifest such beliefs free from State 

interference, at least insofar as the religious practice 

does not infringe or impede the exercise of the 

fundamental rights of others.3 

                                                 
* PhD., Faculty of Law, òNicolae Titulescuò University, Bucharest; Legal Adviser, Romanian Ministry of Justice (e-mail: 

radurfg@yahoo.com). 
1 This paper is based on the research realised in the 3rd Chapter. Analysis of the rules applicable to persons deprived of their liberty, 4th 

Section. Freedom of thought, opinion, and religious beliefs, R. F. GeamŁnu, Mijloace de protecѿie a persoanelor condamnate la pedepse 

privative de libertate (Bucharest: Universul Juridic, 2019). 
1 I. Muraru, E.S. TŁnŁsescu, Drept constituѿional ѽi instituѿii politice [Constitutional law and political institutions], 12th edition, volume I 

(Bucharest: All Beck, 2005), 180. 
2 We do not support the opinion expressed in the specialist literature - Ghe. Iancu, A.I. Iancu, Evoluѿia unor drepturi fundamentale ´n 

contextul social actual [The evolution of fundamental rights in the current social context]  (Bucharest: C.H. Beck, 2017), 6 -, according to 

which freedom of conscience is also known as "religious freedom", as in our opinion there is no equivalence between the two notions, but a 

whole - part relationship. 
3 R. K.M. Smith, Textbook on International Human Rights, 5th edition (Oxford: Oxford University Press, 2012), 207. 
4 P. van Dijk, F. van Hoof, A. van Rijn, L. Zwaak (editors), Theory and practice of the European Convention on Human Rights, 4th edition 

(Antwerpen-Oxford: Intersentia, 2006), 752. 

This absolute freedom to entertain any thought, 

moral conviction or religious view is not entirely 

without practical importance. It is true that thoughts 

and views, as long as they have not been expressed, are 

intangible and that valuable for the person concerned if 

he can express them. But that does not render the 

(inner) freedom of thought, conscience and religion 

useless. This guarantee also implies that one cannot be 

subjected to treatment intended to change the process 

of thinking (ôbrain-washingô), that any form of 

compulsion to express thoughts, to change an opinion, 

or to divulge a religious conviction is prohibited, and 

that no sanction may be imposed either on the holding 

of a view or on the change of a religion or conviction; 

it protects against indoctrination by the State.4 
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2. Freedom of thought, opinion, and 

religious beliefs 

2.1. International standards 

At international level, Universal Declaration of 

Human Rights, in art. 18, sets out the principle 

according to which, òeveryone has the right to freedom 

of thought, conscience and religion; this right includes 

freedom to change his religion or belief, and freedom, 

either alone or in community with others and in public 

or private, to manifest his religion or belief in teaching, 

practice, worship and observance.ò 

Similar provisions are to be found in art. 9 

(freedom of thought, conscience and religion) of the 

(European) Convention for the Protection of Human 

Rights and Fundamental Freedoms (European 

Convention) and art. 10 (freedom of thought, 

conscience and religion) of the Charter of Fundamental 

Rights of the European Union. 

The authors of the European Convention 

understood to protect not only the private and family 

life of the individual, his correspondence and his 

domicile, but also his ñinner forumò, namely the 

thought, conscience and religion he chooses. In the 

process of thinking, the individual forms certain 

beliefs; as a social being, he needs to manifest his 

beliefs - often attached to the embrace of a certain 

religion - externally to other fellows or with them.5 

In the context of international legal instruments, 

it should be underlined that the freedom of opinion, 

conscience and religion is also regulated at special 

level, namely for the persons deprived of their liberty. 

We take into account the provisions of rules 65 and 66 

of the United Nations Standard Minimum Rules for the 

Treatment of Prisoners (the Nelson Mandela Rules), the 

first instrument developed under the auspices of U.N. 

which protects people deprived of their liberty. 

Also, the European Prison Rules, in rule 29 set 

out the basic principles regarding the freedom of 

thought, conscience and religion, which shall be 

respected; as a consequence, inmates ñmay not be 

compelled to practice a religion or belief, to attend 

religious services or meetings, to take part in religious 

practices or to accept a visit from a representative of 

any religion or belief.ò 

This entails two aspects: first, the right of 

prisoners to manifest their religion or belief and to 

receive religious or moral support, which is particularly 

important in the context of deprivation of liberty; and 

secondly, the right of prisoners not to be compelled to 

adopt any form of religion or belief.6 

                                                 
5 C. Bîrsan, Convenѿia europeanŁ a drepturilor omului. Comentariu pe articole. Volume I. Drepturi ѽi libertŁѿi [The European Convention 

on Human Rights. Comment on articles. Volume I. Rights and freedoms]  (Bucharest: All Beck, 2005), 697. 
6 D. van Zyl Smit, S. Snacken, Principles of European prison law and policy. Penology and human rights (Oxford: Oxford University Press, 

2011), 207. 
7 M. Udroiu, O. Predescu, Protecѿia europeanŁ a drepturilor omului ѽi procesul penal rom©n [European Human Rights Protection and the 

Romanian Criminal Procedure]  (C.H. Beck Publishing House, Bucharest, 2008), 231. 
8 Law no. 489/2006 on religious freedom and the general status of denominations, republished in the Official Journal of Romania, Part I, 

no. 201 of March 21, 2014. 
9 Law no. 254/2013 on enforcement of penalties and of measures ordered by the judicial bodies during the criminal proceedings, published 

in the Official Journal of Romania, Part I, no. 514 of August 14, 2013. 

2.2. Relevant internal legislation  

At national level, freedom of thought, opinion, 

and religious beliefs is regulated, as a basic principle, 

in art. 29 paras. (1) and (2) of the Romanian 

Constitution, according to which these liberties òshall 

not be restricted in any form whatsoever. No one shall 

be compelled to embrace an opinion or religion 

contrary to his own convictions. Freedom of conscience 

is guaranteed; it must be manifested in a spirit of 

tolerance and mutual respect.ò  

From a legal point of view, freedom of 

conscience, as it is formulated in our Fundamental law, 

is a single right, a single freedom, which incorporates, 

as it can be observed, several aspects that need to be 

considered together.7 

In detail, the legal framework is established by the 

provisions of Law no. 489/2006 on religious freedom 

and the general status of denominations8. Thus, 

according to art. 1 and 2, òthe Romanian State observes 

and guarantees the fundamental right to freedom of 

thought, conscience and religion for any individual on 

the territory of Romania, under the Romanian 

Constitution and the international treaties Romania is a 

party to. No one shall be prevented from adopting a 

religious opinion or joining a religious faith, no one 

shall be coerced into adopting a religious opinion or 

joining a religious faith, contrary to his/her persuasion, 

and no one shall be subject to any discrimination, or be 

harassed or placed in an inferior position on account of 

their faith, membership or non-membership in a 

religious group, association or denomination, or for the 

exercise, within the law, of their freedom of religion. 

Freedom of religion includes the right of every 

individual to have or embrace a religion, to manifest it 

individually or collectively, in public or in private, 

through practices and rituals specific to that 

denomination, including through religious education, 

as well as the freedom to preserve or change oneôs 

religion. The freedom to manifest oneôs religion cannot 

be subject to any restrictions other than those required 

under the law and which are necessary in a democratic 

society for the protection of the public, of public order, 

health or morality, or for the protection of fundamental 

human rights and liberties.ò 

The special rules, which concern the persons 

deprived of their liberty, are provided by art. 58 of the 

Law no. 254/2013 on enforcement of custodial 

penalties and of measures ordered by the judicial bodies 

during the criminal proceedings9 (Law no. 254/2013), 

art. 124 of the Regulation on implementing the 
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provisions of the Law no. 254/201310 (Regulation) and 

the Order of the Minister of Justice no. 4000/C/2017 for 

the approval of the Regulation regarding the religious 

assistance of the persons deprived of their liberty in the 

prison system11 (Order of the Minister of Justice no. 

4000/C/2017).  

2.3. Specific aspects regarding the persons 

deprived of their liberty  

Historically, religion played a large part in 

shaping prison regimes, In Europe early historical 

connections between the evolution of the prison and the 

monasteries are well documented, while attempts to 

reform prison regimes at the end of the 18th century 

owed much to the Christian beliefs of moral 

entrepreneurs, such as John Howard and his successors. 

Religious groups have continued to focus on prisons 

and to attempt to influence the spiritual lives of 

prisoners.12 

Prison authorities will be expected to recognize 

the religious needs of those deprived of their liberty by 

allowing inmates to take part in religious 

observances.13 

The special primary legislation has only taken 

over the principles already enshrined in Romanian 

Constitution, so that art. 58 paras. (1) and (2) of Law 

no. 254/2013 states that òfreedom of conscience and of 

opinions, as well as freedom of religious beliefs of the 

convicted persons cannot be restricted. The convicted 

persons shall have the right to freedom of religious 

beliefs, without prejudice to the freedom of religious 

beliefs of the other convicted personsò. 

Because of the specific nature of the organization 

of the penitentiaries, such a legal framework, regulated 

only in general termn and declarative norms, would 

have been insufficient, risking generating only formal 

regulation and not an effective exercise of freedom of 

conscience, with all its components, especially 

religious freedom. 

As a consequence, it was necessary to create a 

system of legal provisions that would contain some 

technical, precise and complete provisions designed to 

ensure full respect for the freedoms of thought and their 

effective exercise by persons deprived of their liberty: 

a) The exercise of the freedom of conscience and 

opinions, as well as of the freedom of religious 

beliefs in the case of persons convicted of 

deprivation of liberty. The right of the individual 

to manifest his beliefs presupposes that any person 

can manifest his/her own beliefs, individually or 

collectively, publicly or in a private setting, 

                                                 
10 Government Decision no. 157/2016 on the approval of the Regulation on implementing the provisions of the Law no. 254/2013 on 

enforcement of penalties and of measures ordered by the judicial bodies during the criminal proceedings, published in the Official Journal of 

Romania, Part I, no. 271 of April 11, 2016. 
11 Order of the Minister of Justice no. 4000/C/2017 for the approval of the Regulation regarding the religious assistance of the persons 

deprived of their liberty in the prison system, published in the Official Journal of Romania, Part I, no. 965 of November 29, 2016. 
12 D. van Zyl Smit, S. Snacken, Principles of European prison law and policy. Penology and human rights, 207. 
13 J. Murdoch, Protecting the right to freedom of thought, conscience and religion under the European Convention on Human Rights 

(Strasbourg: Council of Europe Publishing, Human Rights Handbooks, 2012), 54. 
14 F. Sudre, Drept European ѽi internaѿional al drepturilor omului [European and international human rights law] (Bucharest: Polirom, 

2006), 344. 

manifesting, first of all, through cult and rites - 

especially in prison -, as well as through 

ñpracticesò.14  

Inmates may declare on their free consent the 

confession or religious affiliation at the entrance to the 

place of detention and subsequently during the 

execution of the punishment [art. 124 para. (3) of the 

Regulation on implementing the provisions of the Law 

no. 254/2013]. 

According to art. 58 para. (3) of the Law no. 

254/2013, the convicted persons may attend, based on 

free will, to sermons or religious meetings organized in 

penitentiaries, may receive visits from the 

representatives of that denomination and may acquire 

and hold religious publications, as well as worship 

objects.  

Without prejudice to free consent to the choice of 

confession or religious affiliation, secondary legislation 

has established an administrative procedure for the 

change of religion, as well as some rules on giving 

inmates the possibility of attending cults or beliefs, as 

a precondition for changing confession or religious 

affiliation.  

Thus, the change of confession or religious 

affiliation during the period of detention is proved by a 

declaration on its own responsibility and by the act of 

affirmation of belonging to that cult. Where a change 

of religion is envisaged, inmates are allowed to 

participate in the meetings of that cult or faith, with the 

agreement of their representatives and taking into 

account the specific security measures, the daily 

schedule and the number of participating inmates. 

Prisoners are informed that changing religion is a major 

decision that can affect their relationship with family 

members, their dependents or others [art. 124 paras. (4) 

and (8) of the Regulation on implementing the 

provisions of the Law no. 254/2013]. 

In applying the constitutional principles on the 

freedom of religious beliefs, paras. (6) and (7) of art. 

124 of the Regulation establish the right of inmates to 

exercise their religion or belief in a real and effectively 

manner, by granting them the possibility of requesting 

confidential discussions with representatives of 

religious denominations or religious associations 

recognized by law and, on the other hand, the protection 

of this category of people against possible constraints 

on the adherence, change or renunciation of their own 

religious beliefs in the sense that inmates cannot be 

compelled to practice any religion or adopt any beliefs, 

participate in religious meetings, accept the visit of a 

representative of a cult or religious faith. 
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b) Organization of religious service in prisons. The 

set of regulations on the freedom of religious 

beliefs and religious assistance is capable to 

provide a lasting and profound connection between 

man and God or any other divinity. Practically, 

without being constrained, persons deprived of 

liberty can adopt the theism, as a conception of life, 

which can only help and discipline the person 

deprived of freedom by contributing to the 

education in the spirit of respecting religious and 

social values, with the consequence of successful 

reintegration into society. The situation is the same 

with regard to the adoption of atheism.  

Of all the components of freedom of conscience, 

the freedom of religious beliefs required a number of 

special legal provisions to ensure a full and concrete 

external manifestation, through the organization of 

religious service in prisons and the access of persons 

deprived of liberty to it. In applying the provisions of 

art. 29 para. (5) of the Romanian Constitution, 

according to which the religious cults are autonomous 

to the state and enjoy its support, including through the 

facilitation of religious assistance in prisons, art. 124 

para. (1) of the Regulation establishes the duty of the 

National Administration of Penitentiaries (N.A.P.) 

through the subordinated units to grant access to 

religious organisations and representatives recognized 

by the law in the penitentiaries in order to respond to 

the needs of religious assistance of the inmates on the 

basis of the written approval of the director of the 

penitentiary. 

According to the provisions of art. 2 para. (2) 

from the Order of the Minister of Justice no. 

4000/C/2017, in order to respond to the needs of 

religious assistance of persons deprived of their liberty, 

òspecific activities in places of detention can be 

permanently secured by the Chaplain priests employees 

of N.A.P. or by representatives appointed by religious 

cults or associations, in compliance with their own 

canonical statutes or codes and legal provisions.ò 

In order to effectively exercise the freedom of 

religious beliefs, the units subordinated to N.A.P. 

provides for ñspaces allowing the exercise of the 

freedom of belief of persons deprived of their liberty in 

custody, with the assistance of representatives of 

religious denominations or religious associations 

recognized by law, whose confession they shareò 

(Article 3 from the Order of the Minister of Justice no. 

4000/C/2017). 

Such a provision is in line with the regional 

standards in the field, provided in rule 29.2 of the 

European Prison Rules: ñThe prison regime shall be 

organised so far as is practicable to allow prisoners to 

practise their religion and follow their beliefs, to attend 

services or meetings led by approved representatives of 

such religion or beliefs, to receive visits in private from 

such representatives of their religion or beliefs and to 

                                                 
15 Association for the Prevention of Torture (APT), Monitoring places of detention. A practical guide (Geneva: Association for the 

Prevention of Torture, April 2004), 182. 

have in their possession books or literature relating to 

their religion or beliefs.ò; according to the Commentary 

on Recommendation Rec(2006)2 of the Committee of 

Ministers to member states on the European Prison 

Rules, so far as is practicable, places of worship and 

assembly shall be provided at every prison for prisoners 

of all religious denominations and persuasions. Also, 

approved representatives of religions should be allowed 

to hold regular services and activities and to pay 

pastoral visits in private to prisoners of their religion. 

Access to an approved representative of a religion 

should not be refused to any prisoner.  

Also, the national provisions are in line with the 

provisions of rule 65 of the United Nations Standard 

Minimum Rules for the Treatment of Prisoners (the 

Nelson Mandela Rules), according to which, òif the 

prison contains a sufficient number of prisoners of the 

same religion, a qualified representative of that religion 

shall be appointed or approved. If the number of 

prisoners justifies it and conditions permit, the 

arrangement should be on a full-time basis. A qualified 

representative appointed or approved in the previous 

mentioned conditions shall be allowed to hold regular 

services and to pay pastoral visits in private to prisoners 

of his or her religion at proper times.ò 

ñRepresentatives of religious denominations or 

religious associations who have access to the 

penitentiary may distribute to inmates publications and 

religious objects that can be kept by the inmates in a 

reasonable number. The reasonableness is determined 

by the number and size of publications, books and 

religious objects in possession of a detainee, without 

affecting his/her living space or the living space of 

other inmates, when the accommodation is shared.ò 

[art. 124 para. (5) of the Regulation]. Such a provision 

is in line with the international standards in the field - 

rule 66 of the Nelson Mandela Rules, according to 

which, òSo far as practicable, every prisoner shall be 

allowed to satisfy the needs of his or her religious life 

by attending the services provided in the prison and 

having in his or her possession the books of religious 

observance and instruction of his or her denomination.ò 

It is forbidden for the prison administration to 

interfere with the content of religious programs [art. 6 

para. (2) from the Order of the Minister of Justice no. 

4000/C/2017]. 

In other words, inmates should be able to received 

visits from a religious representative, and such contact 

should be in private, at least out of hearing of the prison 

staff.15 

Moreover, from the perspective of the European 

Convention, the guarantee of freedom of thought, 

conscience and religion presupposes, first of all, a 

negative obligation on the part of the State authorities 

not to take any action or to refute any omission leading 

to a restriction of the effective exercise of these 

freedoms; such restraints are allowed only within the 
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limits strictly determined by the provisions of art. 9 

para. 2 of the Convention and only with regard to 

freedom of religion and conscience, and not to freedom 

of thought.16 

Concluding, we consider that the legal provisions 

in force are able to ensure the protection of inmates 

against possible abuses by the prison administration or 

third parties, by ensuring freedom of conscience, 

opinions and, above all, the freedom of religious 

beliefs. 

c) Proportionality of the measures ordered by the 

penitentiary administration. Regarding the 

compliance of the penitentiary regulations, it was 

pointed out in the North American law system that, 

if the court decides your belief is religious and 

sincerely held, it will then apply the Turner test to 

the prison regulation or practice that you are 

challenging by asking whether a prison regulation 

ñis reasonably related to legitimate penological 

interests,ò and therefore does not violate your 

constitutional rights17. Specifically, under Turner, 

a court will consider the following four factors:  

  Whether there is a valid, rational connection 

between the prison regulation and the legitimate 

governmental interest used to justify it;  

  Whether there are other ways of exercising the 

right despite the regulation;  

  If, by allowing you to exercise your right, there 

will be a ñripple effectò on others such as prison 

personnel, other prisoners, and on the allocation of 

prison resources; and  

  Whether there is a different way for the prison to 

meet the regulationôs goal without limiting your right 

in this way.18 

For example, one federal court of appeal used the 

Turner test to rule that prison officials could prohibit 

religious items like a bear tooth necklace and a 

medicine bag in cells to protect the safety of other 

prisoners, prison guards, and the prisoner19.  

Also in the North American law system 

(Schreiber v. Ault case), a free exercise of religion 

claim failed. A prisoner believed for religious reasons 

that after his blood was used for routine medical tests it 

should have been poured on the ground and covered 

with dust; decontamination and disposal of prisonersô 

                                                 
16 C. Bîrsan, Convenѿia europeanŁ a drepturilor omului. Comentariu pe articole. Volume I. Drepturi ѽi libertŁѿi [The European Convention 

on Human Rights. Comment on articles. Volume I. Rights and freedoms] , 703. 
17 Turner v. Safley, 482 U.S. 78, 89, 107 S. Ct. 2254, 2261, 96 L. Ed. 2d 64, 79 (1987) (ñ[W]hen a prison regulation impinges on inmatesô 

constitutional rights, the regulation is valid if it is reasonably related to legitimate penological interests.ò), apud Columbia Human Rights Law 

Review, A Jailhouse Lawyerôs Manual, Chapter 27: Religious Freedom in Prison, 819, accessed March 25, 2019, 
http://jlm.law.columbia.edu/files/2017/05/39.-Ch.-27.pdf. 

18 Turner v. Safley, 482 U.S. 78, 89-90, 107 S. Ct. 2254, 2261-62, 96 L. Ed. 2d 64, 79-80 (1987), apud Columbia Human Rights Law Review, 

A Jailhouse Lawyerôs Manual, Chapter 27: Religious Freedom in Prison, 828-829. 
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a prisonôs prohibition of certain Buddhist religious materials from a prisonerôs cell and the chapel on the grounds of prison security), apud 
Columbia Human Rights Law Review, A Jailhouse Lawyerôs Manual, Chapter 27: Religious Freedom in Prison, 829. 

20 Schreiber v. Ault, 280 F.3d 891 (8th Cir. 2002), apud J. W. Palmer, Constitutional Rights of Prisoners, 9th Edition (New Providence, New 

Jersey: Lexis Nexis Anderson, 2010), 126. 
21 ECtHR, judgment from 25.05.1993, Kokkinakis v. Greece, no. 14307/88, § 33.  

Please note that all judgments of the European Court of Human Rights referred to in this study are accessible on the website of ECtHR, accessed 

March 25, 2019, http://www.echr.coe.int/ECHR/EN/Header/Case-Law/HUDOC/HUDOC+database/. 
22 J. Murdoch, The treatment of prisoners. European standards, (Strasbourg: Council of Europe Publishing, 2006, reprinted 2008), 248. 

blood after medical testing was reasonably related to 

public health and safety concerns.20 

We consider that such a test could also be used by 

national courts or by the judge in charge of the 

supervision of deprivation of liberty on the occasion of 

the examination of the violation of the freedom of 

conscience, opinions and freedom of religious beliefs 

provided for in art. 58 of the Law no. 254/2013. 

d) The limits of exercising the freedom of conscience 

and opinions, as well as the freedom of religious 

beliefs. The fundamental nature of the rights 

guaranteed in article 9 para. 1 (art. 9-1) is also 

reflected in the wording of the paragraph providing 

for limitations on them. Unlike the second 

paragraphs of articles 8, 10 and 11 (art. 8-2, art. 10-

2, art, 11-2) which cover all the rights mentioned 

in the first paragraphs of those Articles (art. 8-1, 

art. 10-1, art. 11-1), that of article 9 (art. 9-1) refers 

only to "freedom to manifest oneôs religion or 

belief". In so doing, it recognizes that in 

democratic societies, in which several religions 

coexist within one and the same population, it may 

be necessary to place restrictions on this freedom 

in order to reconcile the interests of the various 

groups and ensure that everyoneôs beliefs are 

respected21. In fact, there is a generous margin of 

appreciation from State authorities in this field22. 

The closed environment and the constraints 

inherent in the execution of the custodial sentences 

imposed the regulation of some normal limits for the 

exercise of religious freedom, which would enable each 

prisoner (both individually and collectively, in the 

prison community), to exercise the effectiveness of this 

freedom. Thus, according to art. 58 paras. (2) and (3) of 

the Law no. 254/2013, convicted persons shall have the 

right to freedom of religious beliefs, without prejudice 

to the freedom of religious beliefs of the other 

convicted persons. The convicted persons may attend, 

based on free will, to sermons or religious meetings 

organized in penitentiaries, may receive visits from the 

representatives of that denomination and may acquire 

and hold religious publications, as well as worship 

objects. 

However, the actual contact of the inmates with 

the representatives of the cult or religious confession 
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they belong to is not absolute, the limitations inherent 

in the penitentiary regime being accepted as long as 

they do not affect the very substance of the right or 

freedom in question. òReligious or moral-religious 

activities in the penitentiary environment are carried 

out in compliance with the internal regulations 

regarding the guarding, supervision and escorting of the 

persons performing custodial sentences in the places of 

detention in the penitentiary administration systemò. 

[art. 8 para. (1) from the Order of the Minister of Justice 

no. 4000/C/2017]. 

From this perspective, the provision in art. 124 

par. (2) of the Regulation provides for the possibility of 

the warden to order the prohibition of the access of 

representatives of cults or religious associations 

recognized by law for a period of maximum 6 months, 

in certain strictly regulated cases (e.g.: discovery of 

weapons, ammunition, hallucinogenic substances, 

drugs or other objects forbidden to visitors, which they 

have not declared before the start of control; visitors 

that may have a negative influence on the behaviour of 

inmates; visitors that do not allow the specialized 

control before entering a prison). The imposition of 

such obligations on representatives of religious 

denominations and religious associations, as well as the 

regulation of the possibility of applying a ban on the 

access of representatives of religious denominations or 

religious associations who have breached the legal 

provisions for a maximum period of 6 months, is fully 

in line with the requirements of international legal 

instruments, as such restraints are prescribed by law 

and are necessary in a democratic society in the 

interests of public safety, for the protection of public 

order, health or morals, or for the protection of the 

rights and freedoms of others [art. 9 para. (2) of the 

European Convention; art. 18 para. (3) of the 

International Covenant on Civil and Political Rights]. 

Mention should be made that the prohibition 

concerns only the religious representative, not the cult, 

so that the right to religious assistance is not affected 

by the application of such a prohibition on access by 

religious representatives or religious associations who 

have breached legal provisions. 

e) The European Convention for the Protection of 

Human Rights and Fundamental Freedoms. The 

case law of the European Court of Human Rights. 

At the Council of Europe level, freedom of 

conscience, opinions and religious beliefs is 

regulated in art. 9 of the European Convention and 

read as follows: ñEveryone has the right to freedom 

of thought, conscience and religion; this right 

includes freedom to change his religion or belief 

and freedom, either alone or in community with 

others and in public or private, to manifest his 
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religion or belief, in worship, teaching, practice 

and observance. Freedom to manifest oneôs 

religion or beliefs shall be subject only to such 

limitations as are prescribed by law and are 

necessary in a democratic society in the interests of 

public safety, for the protection of public order, 

health or morals, or for the protection of the rights 

and freedoms of others.ò 

Freedom of thought (conscience, beliefs and 

religious beliefs), as provided in art. 9 of the European 

Convention, has two dimensions - the internal, 

individual dimension (óforum internumô), which 

concerns the right to have opinions and beliefs, 

independent of its concretisation and expression in 

public, and an external dimension (óexternal forumô), 

which concerns the manifestation of these freedoms in 

public, in society.  

The right to have a conscience, belief, in general, 

protects the inner forum, that is, the field of personal 

beliefs and religious beliefs, and is not susceptible to 

limitations, unlike the right to manifest beliefs, which 

may suffer some limitations, of course in accordance 

with legal requirements (provided for by law, have a 

legitimate aim and being necessary for public security, 

public order, health, public morals, rights and freedoms 

of others). 

Article 9 para. 1 of the European Convention does 

not only address religious beliefs that can be manifested 

in certain forms or can be exchanged, but also other 

beliefs of the individual, expressing his conception of 

the world and life or of certain social phenomena.23 

Freedom to have beliefs is absolute, the only 

restriction referred to in art. 9 of the European 

Convention excluding only the means of exercising that 

freedom. Affirming this freedom may seem useless, it 

is that obvious.24 

The right to have a conscience presents a triple 

approach: it is primarily the freedom of every person to 

have or to adopt a belief or religion, at his free choice; 

then the right in question is the freedom to have no 

belief or religion and finally the right to have a belief is 

the freedom of individuals to change their belief or 

religion without suffering any constraint or prejudice.25 

And it also comprises the right not to be obliged to act 

in a way that entails the expression of acceptation of a 

church, a religion or belief that one does not share.26  

Conventional regulation recognizes each person's 

freedom to manifest their religion or belief: through 

cult, education, practice, and ritual fulfilment.  

It should be noted that neither the European 

Convention nor the case law of its bodies have given a 

definition of the notion of "religion" or "cult"; they also 

do not allow the identification of general criteria 

according to which certain spiritual representations can 
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be qualified as having the meaning of a religion or 

cult.27 

Obviously, a person's membership of major 

religions or traditional confessions does not raise any 

problem in exercising control over respect for freedom 

of religion. But religious beliefs are not limited to 

Christianity, Islam, Judaism, Hinduism, or Buddhism. 

The most delicate issues are about minority religions 

and new religious groups. Therefore, the issue of the 

sects is inevitable, especially as there is a general 

mistrust of the sects and their actions at European 

level.28 

In any case, when the criteria of ôcogency, 

seriousness, cohesion and importanceô are fulfilled, the 

existence of a religion or belief must be assumed. It is 

not up to the State to withhold protection because this 

religion or belief is regarded as incorrect, untrue or 

unacceptable.29 

For proper assessment and application of national 

legal provisions on freedom of conscience, opinion and 

freedom of religious belief, an analysis of the 

Strasbourg Court's case law on art. 9 of the European 

Convention must be put in place.  

We believe that the Court's principles in solving 

the applications can and should be applied at national 

level; this is the only way to ensure the uniformity of 

judicial practice, with a conventional application and 

interpretation of domestic legal provisions. 

Occasional complaints have been made 

concerning interference with religious beliefs or 

matters of conscience by prison regimes. Few serious 

issues have yet been found to arise. Claims by 

Orthodox prisoners that prison food failed to respect 

dietary requirements was contested strongly by the UK 

Government and failed for non-exhaustion.30 Also, the 

inability to obtain a particular item or lack of provision 

of a preferred item is insufficient. Short of compulsion 

to breach a strict religious dietary requirement or failure 

to provide sufficient food compatible with that diet, 

complaints are likely to fail31 as an infringement of the 

European convention. 

As the Court finds in an admissibility decision, 

prisoners have the right to manifest their religion or 

beliefs through worship, practice and the fulfilment of 

religious rites, within the meaning of art. 9 para. 1 of 

the European Convention32. 

Over time, the Strasbourg courts have ruled that 

art. 9 defends beliefs such as: pacifism, environmental 

protection, vegetarianism, conception of hunting, etc.33 
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In the case of Vârtic v. Romania (no. 2)34, the 

Court found that the authorities failed to strike a fair 

balance between the interests of the prison authorities 

and those of the applicant, namely the right to manifest 

his religion through observance of the rules of the 

Buddhist religion (the applicant requested a meat-free 

diet, as prescribed by his religion). The Court 

concluded that there has been a violation of Article 9 of 

the Convention. 

In this case, the Court noted that the applicant 

himself provided a coherent account of the manner in 

which he observed his Buddhist faith, and argued that 

he asked the prison authorities to provide the diet 

required by his faith only when, due to a change in 

legislation, he could no longer rely exclusively on the 

food provided by his family. It also appears that during 

the domestic proceedings the courts did not in any way 

question the genuineness of his faith. 

The applicant requested a meat-free diet, as 

prescribed by his religion. Whilst the Court is prepared 

to accept that a decision to make special arrangements 

for one prisoner within the system can have financial 

implications for the custodial institution and thus 

indirectly on the quality of treatment of other inmates, 

it must consider whether the State can be said to have 

struck a fair balance between the interests of the 

institution, those of other prisoners and the particular 

interests of the applicant. The Court noted that the 

applicantôs meals did not have to be prepared, cooked 

and served in any special way, nor did he required any 

special foods. The Court was not persuaded that the 

provision of a vegetarian diet to the applicant would 

have entailed any disruption to the management of the 

prison or any decline in the standards of meals served 

to other prisoners, all the more so as a similar diet free 

of animal products was already provided for inmates 

observing the Christian Orthodox fasting requirements. 

Finally, the Court pointed out that the 

recommendation of the Committee of Ministers to the 

member States, namely Recommendation Rec (2006)2 

on the European Prison Rules recommend that 

prisoners should be provided with food that takes into 

account their religion. In recent judgments the Court 

has drawn the authoritiesô attention to the importance 

of this recommendation, notwithstanding its non-

binding nature. 
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In Poltoratskiy v. Ukraine35, the Commission was 

unable to establish with sufficient clarity whether the 

applicant or his parents requested permission from the 

national authorities for the applicant to be visited by a 

priest before 22 December 1998. However, the 

Commission found it to be established by the oral 

evidence and documents produced to it that the 

applicant was not able to participate in the weekly 

religious service which was available to other prisoners 

and that he was not in fact visited by a priest until 

26 December 1998. 

In these circumstances, the Court found that the 

interference with the applicantôs right to manifest his 

religion or belief was not ñin accordance with the lawò 

as required by article 9 § 2 of the Convention. It 

considered it unnecessary to examine whether the 

interference was ñnecessary in a democratic societyò 

for one of the legitimate aims pursued within the 

meaning of article 9 § 2.  Accordingly, there has been a 

violation of art. 9 of the Convention. 

The fundamental question is whether a headscarf, 

bangle, crucifix, yarmulke, is an expression of faith or 

an essential tenet of faith. It appears that international 

human rights will only actively protect the essential 

tenets of faith, other overt manifestations of faith being 

regarded as a private matter and thus subject to State 

control.36 

In Leyla Ѽahin v. Turkey case37, the Court argued 

that while religious freedom is primarily a matter of 

individual conscience, it also implies, inter alia, 

freedom to manifest oneôs religion, alone and in 

private, or in community with others, in public and 

within the circle of those whose faith one shares. 

Article 9 lists the various forms which manifestation of 

oneôs religion or belief may take, namely worship, 

teaching, practice and observance. But, art. 9 does not 

protect every act motivated or inspired by a religion or 

belief. By reason of their direct and continuous contact 

with the education community, the university 

authorities are in principle better placed than an 

international court to evaluate local needs and 

conditions or the requirements of a particular course. 

Besides, having found that the regulations pursued a 

legitimate aim, it is not open to the Court to apply the 

criterion of proportionality in a way that would make 

the notion of an institutionôs ñinternal rulesò devoid of 

purpose. Article 9 does not always guarantee the right 

                                                 
35 ECtHR, judgment from 29.04.2003, Poltoratskiy v. Ukraine, no. 38812/97, § 166-171. See, also, on the same topic, ECtHR, judgment 

from 29.04.2003, Kuznetsov v. Ukraine, no. 39042/97; ECtHR, judgment from 30.11.2006, Igors Dmitrijevs v. Latvia, no. 61638/00, § 79-81. 
36 R.K.M. Smith, International Human Rights, 208. 
37 ECtHR (Grand Chamber), judgment from 10.11.2005, Leyla ἧahin v. Turkey, no. 44774/98, Ä 105, 121. 
38 Commission Decision in the case of X. v. Austria, 15th of February 1965, no. 1753/63 apud J. Murdoch, Protecting the right to freedom 

of thought, conscience and religion under the European Convention on Human Rights, 55. 
39 ECtHR, judgment from 14.06.2016, Birģietis v. Lithuania, no. 49304/09, Ä 45-58. 

Similarly, The U.N. Human Rights Committee, in the case no. 721/1997, Boodoo v. Trinidad and Tobago (74th Session, 18 March-5 April 
2002, Communication No. 721/1996, U.N. Doc. CCPR/C/74/D/721/1996, accessed March 25, 2019, 

http://www.ccprcentre.org/doc/2013/05/CCPR_C_74_D_721_1997.pdf), stated that as to the authorôs claim that he has been forbidden from 

wearing a beard and from worshipping at religious services, and that his prayer books were taken from him, the Committee reaffirmed that the 
freedom to manifest religion or belief in worship, observance, practice and teaching encompasses a broad range of acts and that the concept of 

worship extends to ritual and ceremonial acts giving expression to belief, as well as various practices integral to such acts. In the absence of 

any explanation from the State party concerning the authorôs allegations, the Committee concluded that there has been a violation of article 18 
of the Covenant on Civil and Political Rights. 

to behave in a manner governed by a religious belief 

and does not confer on people who do so the right to 

disregard rules that have proved to be justified. 

Consequently, the Court held that there has been no 

breach of art. 9 of the Convention. 

Keeping order and safety in penitentiaries allows, 

in the opinion of the former Commission, a generous 

margin of appreciation for the authorities. For example, 

the need to be able to identify prisoners may thus 

warrant the refusal to allow a prisoner to grow a beard, 

while security considerations may justify denial of the 

supply of a prayer-chain.38 

However, relatively recently, and by reference to 

the right to respect for private and family life, the 

Strasbourg Court (in the Birģietis v. Lithuania case)39 

noted that the applicant was serving a prison sentence, 

during which time he was prohibited from growing a 

beard by the internal rules of the correctional facility. 

Those rules placed an absolute prohibition on prisoners 

growing a beard, irrespective of its length, tidiness, or 

any other considerations, and did not explicitly provide 

for any exceptions to that prohibition. While the Court 

accepted that the Contracting States are in principle 

justified in setting certain requirements related to 

prisonersô personal appearance, it reiterated that any 

such restrictions must conform to the requirements of 

necessity and proportionality within the meaning of 

art. 8 § 2 of the Convention. In this case, the Court has 

expressed its reservations as to the existence of a 

legitimate aim pursued by the impugned restriction on 

the applicantôs art. 8 rights. The Court further 

considered that the Government did not demonstrate 

that the absolute prohibition on growing a beard, 

irrespective of its hygienic, aesthetic or other 

characteristics, and not allowing for any exceptions, 

was proportionate. Lastly, it observed that in the 

applicantôs case the prohibition on beards did not seem 

to affect other types of facial hair, such as moustaches 

or sideburns, thereby raising concerns of arbitrariness. 

Taking into account all the circumstances of the case, 

the Court considered that the applicantôs decision on 

whether or not to grow a beard was related to the 

expression of his personality and individual identity, 

protected by art. 8 of the Convention, and that the 

Government has failed to demonstrate the existence of 

a pressing social need to justify an absolute prohibition 

on him growing a beard while he was in prison. There 
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has accordingly been a violation of art. 8 of the 

Convention. 

From the point of view of public security, the 

protection of order, the rights and freedoms of others, 

we can hold the principles affirmed by the European 

Court in the case of Phull v. France as applicable, 

mutatis mutandis, to the penitentiary system as well. 

The applicant complained under art. 9 of the 

Convention of a violation of his right to freedom of 

religion by the airport authorities. He argued that there 

had been no need for the security staff to make him 

remove his turban (the applicant was a practising Sikh 

and was, thus, required by his religion to wear a turban), 

especially as he had not refused to go through the walk-

through scanner or to be checked with a hand-held 

detector. Given the fact that the Sikh religion requires 

its male followers to wear a turban, the Court decided 

to work on the premise that the disputed measure 

constituted interference with the applicantôs freedom to 

manifest his religion or beliefs. The Court ruled that 

security checks in airports are undoubtedly necessary 

in the interests of public safety within the meaning of 

that provision; also, the arrangements for implementing 

them in this case fell within the respondent Stateôs 

margin of appreciation, particularly as the measure was 

only resorted to occasionally, as this was a necessary 

safety measure and that any resulting interference with 

the applicantôs freedom of religion was justified.40 

In C.W v. UK case41, the applicant complained of 

the policy at H.M. Prison Blundeston whereby he was 

required to work in the prison print shop. He protested 

that he did not consider inside work suitable and that 

also his belief as a Vegan prohibited working with 

products that are unnecessarily tested on animals.   

The Commission recalled that the applicant 

refused to work in the print shop because as a Vegan he 

wished to avoid contact with animal products or 

products which had been tested on animals. The 

Commission found that the Vegan convictions with 

regard to animal products fall within the scope of art. 9 

para. (1) of the European Convention. 

The Commission recalled that all prisoners were 

generally required to work in the print shop for a period 

of 13 weeks after which time other employment was 

available. It noted the factual conflict as to the nature 

and extent of the connection between the dyes and 

animals, the fact that it was only one of the applicant's 

reasons for refusing the work and also the relatively 

minor nature of the penalties imposed on the applicant 

for refusing to comply with the normal work regime. In 

these circumstances, the Commission found that the 

principle of proportionality has not been infringed and 

to the extent that there has been an interference, the 

interference is justified under art. 9 para. (2) of the 

European Convention.  

                                                 
40 ECtHR, judgment from 11.01.2005, Phull v. France, no. 35753/03. 
41 ECtHR, judgment from 10.02.1993, C.W v. UK, no. 18187/91. 
42 ECtHR, judgment from 12.07.2005, Rhode v. Denmark, no. 69332/01, § 97-98. 
43 ECtHR, judgment from 24.10.2006, Vincent v. France, no. 6253/03, § 8-9, 133, 136-138. 

The importance of religious freedom has been 

recognized by the Strasbourg Court as one of the factors 

that may lead to the non-existence of the violation of 

art. 3 of the European Convention in the case of a 

person subject to the measure of isolation in a 

penitentiary. Thus, in Rhode v. Denmark42, the Court 

noted that a period of such a length (eleven months and 

fourteen days) may give rise to concern because of the 

risk of harmful effects upon mental health, as stated on 

several occasions by the CPT. However, when 

assessing whether the length was excessive under art. 3 

the Court must also take into account the conditions of 

the detention including the extent of the social 

isolation. The applicant was detained in a cell which 

had an area of about eight square metres and in which 

there was a television. Also, he had access to 

newspapers. He was totally excluded from association 

with other inmates, but during the day he had regular 

contact with prison staff, e.g. when food was delivered; 

when he made use of the outdoor exercise option or the 

fitness room; when he borrowed books in the library or 

bought goods in the shop. In addition, every week he 

received lessons in English and French from the prison 

teacher and he visited the prison chaplain. Also, every 

week he received a visit from his counsel. Furthermore, 

during the segregation period in solitary confinement 

the applicant had contact twelve times with a welfare 

worker; and he was attended to thirty-two times by a 

physiotherapist, twenty-seven times by a doctor; and 

forty-three times by a nurse. Visits from the applicant's 

family and friends were allowed under supervision. In 

these circumstances, the Court found that the period of 

solitary confinement in itself, lasting less than a year, 

did not amount to treatment contrary to art. 3 of the 

European Convention. 

In Vincent v. France43, the applicant, who was 

unable to move, being immobilized in a wheelchair (he 

retained normal upper limb mobility, being 

autonomous in managing his own person), invoked the 

violation of art. 9 of the Convention, concerning his 

right to practice religion, since the penitentiaries in 

which he was accommodated did not have facilities that 

would allow him to easily access the worship places in 

these prisons without help. The Court pointed out that 

art. 9 guarantees to every person the right to freedom of 

religion, including the freedom to manifest their 

religion or belief individually or collectively, in public 

or in particular, through cult, education, practice and 

the fulfilment of rituals. However, although it was not 

disputed that the applicant could not reach the places of 

worship by his own forces, yet the prison 

administration offered him help to reach them, but the 

applicant refused. Moreover, he received visits to his 

room from the chaplain. Consequently, the Court 

rejected the claimant's claim, in the absence of violation 

of his religious freedom. 
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Also, in another case, the Commission declared 

the application inadmissible for the situation where the 

applicant (Sikhismist adherent) claimed that retaining a 

book on religion is contrary to his religious freedom. 

Although the Commission accepted that the applicant's 

freedom of religion was limited by the prison 

authorities, it noted that the refusal to receive the book 

was not based on philosophical or religious reasons, but 

because it contained an illustrated section on martial 

arts and self-defense, which could be dangerous if used 

against other persons. The passive use of the book (for 

practicing religion), as the applicant intended to do, was 

not, for that reason, the decisive factor in the decision 

of the prison management. The Commission concluded 

that the interference with the applicant's freedom under 

art. 9 of the European Convention was justified within 

the meaning of para. (2) of that article44. 

Finally, it is important to point out that not all 

allegations about the violation of freedom of 

conscience, opinions and freedom of religious beliefs 

lead to a favourable solution from the Strasbourg Court. 

In other words, the allegations of the persons held on 

the violation of religious freedom must be 

substantiated. From this perspective, ECtHR decided 

that the provisions of art. 9 of the European Convention 

because the applicant, complaining of a violation of his 

right to manifest his religion through religious rituals, 

has not even demonstrated that he has requested that 

those rituals be held in the chapel of Cala Reale (where 

the persons with forced residence were placed), or that 

he requested permission to go to church at Cala d'Oliva 

(the main settlement on the island of Asinara, near 

Sardinia)45. 

The claimant must provide evidence to 

substantiate the allegations made and have the capacity 

to prove, in the view of the court, the violation of the 

principle that freedom of conscience, opinion and 

freedom of religious beliefs is ensured, regulated by art. 

9 of the European Convention.  

Similarly, in the case of Iorgoiu v. Romania46, the 

claim for the impairment of religious freedom was 

dismissed as manifestly groundless because the 

applicant did not bring any evidence to support the 

impediment of the free exercise of religion by the 

penitentiary administration.  

The Court considers that the right to manifest 

oneôs religion or beliefs also has a negative aspect, 

namely the right of the person not to be forced to reveal 

his religion or beliefs and not to be obliged to act in a 

way that would allow determining whether or not the 

person share such beliefs. Therefore, the state 

authorities are not entitled to intervene in the sphere of 

the person's freedom of conscience and to try to find out 

                                                 
44 Commission Decision, X. v. UK, 18.05.1976, no. 6886/75. 
45 ECtHR, judgment from 06.11.1980, Guzzardi v. Italy, no. 7367/76, § 110. 
46 ECtHR, judgment from 17.07.2012, Iorgoiu v. Romania, no. 1831/02, § 95-101. See, also, on the same topic, ECtHR, judgment from 

15.04.2014, Florin Andrei v. Romania, no. 33228/05, § 50-55; ECtHR, judgment from 15.10.2013, Ali (no. 2) v. Romania, no. 30595/09, § 
48. 

47 ECtHR, judgment from 02.02.2010, Sinan IἨik v. Turkey, no. 21924/05, Ä 41, 51-53. 
48 ECtHR, judgment from 11.04.2019, Guimon v. France, no. 48798/14. 
49 The delegated judge, IaἨi Penitentiary, decision no. 1153/2011, unpublished.  

his religious beliefs or to force him to declare his 

confession. In Sinan Iĸik v. Turkey47 the Court held the 

violation of art. 9 of the European Convention, 

although the violation in question did not occur by 

refusing to indicate the applicant's belief on his identity 

card, but by indicating, whether mandatory or optional, 

religion on the identity card. This reasoning is supposed 

to cover all types of documents or registers that serve 

to identify state-run individuals, including those 

managed at the level of penitentiary units. 

Finally, it should be stressed out that the refusal 

to allow a prisoner convicted of terrorist offences to 

travel to her fatherôs funeral was recently analysed by 

the Strasboug Court (Guimon v. France48) in relation 

with article 8 (right to respect for private and family 

life) of the European Convention, rather than in relation 

with a art. 9 (freedom of conscience, opinions and 

religious beliefs) of the European Convention. The case 

concerned the refusal to allow the applicant, who was 

imprisoned in Rennes for terrorist offences, to travel to 

a funeral parlour in Bayonne to pay her last respects to 

her deceased father. 

The Court held that there had been no violation of 

art. 8 of the European Convention, noting that the 

authorities had rejected the request on the grounds, 

firstly, of the applicantôs criminal profile ï she was 

serving several prison sentences for terrorist offences 

and continued to assert her membership of ETA ï and, 

secondly, because it was impossible to organise a 

reinforced security escort within the time available. The 

Court found that the respondent State had not exceeded 

the margin of appreciation afforded to it in this area and 

that the refusal to grant the applicantôs request had not 

been disproportionate and had pursued legitimate aims. 

f) National case law. Regulating freedom of 

conscience and opinions as well as freedom of 

religious beliefs in the legislation regarding the 

execution of criminal penalties would be illusory if 

it were not accompanied by effective mechanisms 

to protect the exercise of freedom of thought 

against possible abuses of the prison 

administration. 

Thus, by decision no. 1153/201149, the delegate 

judge from Iaĸi Penitentiary admitted the complaint of 

an inmate complaining about the violation of the 

freedom of religious beliefs. The petitioner stated that 

he was Adventist on Day 7 (although in the penitentiary 

he was registered as an Orthodox Christian) and 

requested to the warden of the prison to approve his 

participation in the meetings organized by this cult and 

to receive the appropriate diet. His request was rejected 

on the grounds that he was not yet convicted by a final 

court decision, based on the provisions of art. 40 para. 



2ÁÄÕ &ÌÏÒÉÎ '%!-A.5   81 

(2) from Law no. 275/2006 [currently, art. 58 para. (3) 

from Law no. 254/2013], according to which 

òconvicted persons may participate, on the basis of free 

consent, in religious services or gatherings organized in 

penitentiaries and can obtain and hold publications of 

religious character as well as objects of worshipò. The 

prison administration argued that the applicant was in 

preventive detention and not convicted by a final court 

decision, thus he could only participate in individual 

activities, counselling or evaluation. Regarding the 

demand for a diet specific for the Adventist cult, the 

administration of the penitentiary took into account that 

the applicant was registered as an Orthodox Christian, 

and that in order for the application to be admitted it 

was necessary for him to prove his belonging to the 

Adventist cult. 

The delegated judge solution of admitting the 

detainee's complaint we consider to be correct because, 

according to art. 82 para. (5) of the Law no. 275/2006, 

the provisions of the law contained in Title IV, Chapter. 

III -VII (including those on religious assistance) apply 

to both convicted and preventively arrested persons. 

Thus, it is clear that persons deprived of their liberty 

may participate, on the basis of free consent, to 

religious services or assemblies organized in 

penitentiaries, because only in this way can they 

acquire the status of member of a certain cult. In other 

words, when a change of religion is targeted, inmates 

will be allowed to participate in the meetings of that 

cult, with the agreement of their representatives, and 

taking into account the specific security measures of 

their possession. Therefore, participation in religious 

services and activities organized by representatives of 

religious organizations, associations and cults can only 

be restricted for reasons of security of ownership, the 

daily schedule and the number of participating inmates. 

In fact, as the Strasbourg Court has consistently 

held, the prison administration's obligation consists in 

an attitude of neutrality and impartiality, as defined in 

the ECtHR case-law, which is incompatible with any 

interference to assess the legitimacy of religious 

beliefs.50 

By criminal decision no. 1938/2015, the 5th 

District Court of Bucharest51 admitted partly the 

complaints of the petitioners K.C., M.Y.S. and E.N. 

against the decision of the judge in charge of the 

supervision of deprivation of liberty and ordered the 

prison administration to allow the petitioners to receive 

Koser food daily (on their own expense) in quantities 

necessary to meet their personal needs (including food 

requiring heating, baking, boiling or other heat 

treatments in order to be eaten), ensuring that the food 

is served under the same conditions as to other inmates, 

and, also, with the obligation for the prison to provide 

                                                 
50 See, for example, ECtHR, judgment from 07.12.2010, Jakóbski v. Poland, no. 18429/06, § 48-55, in which case the Court has held that if 

the religion or belief requires a particular diet, it should be respected by the authorities, provided that it is not unreasonable or burdensome, or 

the refusal to make available to a person deprived of liberty of Buddhist religion, a diet lacking meat, as his belief requires, was considered to 
be a violation of the provisions of art. 9. 

51 5th District Court, Bucharest, criminal decision no. 1938/2015, unpublished.  
52 The judge in charge of the supervision of deprivation of liberty, BucureἨti-Rahova Penitentiary, decision no. 211/2014, unpublished. 

conditions for storing the food for the days when it 

cannot be delivered to the three inmates. 

In order to decide this, the court held the 

following: the right to religious freedom is a 

constitutional right, guaranteed by the provisions of art. 

29 of the Romanian Constitution, as well as a right 

regulated by art. 9 of the European Convention. In the 

court's view, the only concrete way in which the 

applicants could benefit from food according to 

religious beliefs was to require the prison 

administration to allow the petitioners to receive Koser 

food daily (bearing the cost thereof), given the fact that 

if the court were to rule on a general solution such as 

òobliges the prison administration to provide kosher-

type food for the inmatesò ", would not solve the 

complaint, but rather will acknowledge a theoretical 

and illusory right to receive proper food, according to 

their religious beliefs, as such a solution would only 

open the bureaucratic channels for the prison 

administration in order to allocate budgetary resources 

and then conducting a public procurement procedure. 

Under these circumstances, it is clear that the 

petitioners would be deprived of the right to obtain food 

according to religious beliefs for a good period of time.  

According to the court, the provisions of art. 56 

para. (6) letter a) of Law no. 254/2013 allow the court 

to determine the legal measures required to comply 

with the law and to oblige the prison administration to 

respect them. An interpretation according to which the 

prison administration is the one that establishes the 

concrete measures for respecting the law would only 

allow it to replace the power of the courts. 

By decision no. 211/2014, the judge in charge of 

the supervision of deprivation of liberty from 

BucureἨti-Rahova Penitentiary52 admitted the 

complaint about the violation of the right to freedom of 

religious beliefs and ordered the penitentiary to provide 

complainants with a meat-free diet (for all three meals 

of the day), as prescribed by their religion, observing 

the Christian Orthodox fasting requirements. Thus, two 

Orthodox Christian inmates (recorded as such in the 

prison administration's records) showed that they had 

requested in writing to the penitentiary to provide a 

meat-free diet, during the Christian Orthodox fasting 

before Easter, but either it was not granted or it was 

provided only for lunch, not for the other two meals of 

the day. 

While the prison response was general and 

elusive, without clear references to the situation of the 

complainants, although the place of detention 

recognized the right of inmates to receive a meat-free 

diet, as prescribed by their religion, the judge 

considered the position of the prison as an implicit 

acknowledgment of the petitioners' claims and ruled on 
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the violation of art. 58 of the Law no. 254/2013, 

because according to these legal provisions, freedom of 

religion must be observed in case of inmates, a 

component of this freedom being obviously also 

respecting a specific diet required by the religion. 

Conversely, the delegate judge at Codlea 

Penalty53 has reasonably rejected the complaint of M.I. 

with regard to the violation of the right to participate in 

religious activities, with the following reasoning: the 

petitioner pointed out that he was enrolled in religious 

activities in August 2008, but the penitentiary 

employees unjustifiably refused to allow his to 

participate at the religious activities. Regarding the 

violation of the freeform of religious beliefs, the 

delegated judge noted that from the internal documents 

of the prison regarding the religious activity of the 

inmates, it can be concluded that the petitioner was 

included to participate at religious activities both on 10 

August 2008 and on 16 August 2008, and on 10 August 

2008 it was recorded that he participated in the religious 

activity, so that the petitioner's assertions are not 

confirmed, thus the complaint was rejected as ill 

founded. 

3. Conclusions 

Religious (or other) beliefs underpin the conduct 

of the life of an individual. Moreover, religious/moral 

precepts designate legal from illegal, right from wrong, 

in society. Courts, in adjudicating disputes before them, 

apply the stated beliefs of the society in which they 

operate.54 

The fundamental character of the freedoms of 

thought is fully reflected in the national legislation, the 

normative provisions specifying precisely the limits 

within which they can be exercised, mentioning the 

limitations being of strict interpretation and 

proportionate to the intended purpose.  

We envisage, for example, regulating the 

possibility of the warden to order the prohibition of the 

access of representatives of religions or religious 

associations recognized by law for a period of 

maximum 6 months, in cases where their behaviour is 

affecting the safety and stability of the penitentiary.  

Obviously, the prison authorities have the 

obligation to recognize and respect the needs of 

(external) manifestation of freedom of conscience, 

opinions and especially of religious freedom, an 

important aspect being their access to specially 

designed worship places and the visits of the 

representatives of recognized religions or religions.  

Concluding, one can affirm that the decisions 

rendered by the European Court can and should also be 

applied at national level, in order to ensure the 

uniformity of judicial practice. 
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ISSUES OF CONTROVERSIAL PRACTICE REFERRING TO THE CRIME OF 

FALSE TESTIMONY  
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Abstract 

The crime of false testimony is one of the crimes which are traditionally found in our criminal legislation, the judicial 

practice recording also specific situations which required the application of the incrimination text which defined this crime. It 

can be considered that we are dealing with a crime which can no longer present any difficulties in relation to the interpretation 

and application of the incrimination norm with regard to the particular deeds committed. However, many elements are still 

encountered with respect to the interpretation of the incrimination norm, which generate different solutions of application, a 

fact which ïin accordance with the rigors of the criminal law- is not to be desired. This study approaches two of these issues, 

namely the juridical significance of the refusal of the person heard as a witness to give any statements in such capacity and, 

on the other hand, the possibility of the realization of a formal concurrence of crimes when the person summoned as a witness, 

through his/her false or incomplete statement intends to create a situation more favorable to a person regarded by the factual 

situation. 

Keywords: false testimony; crimes against the service of justice; witnessô refusal to give a statement; the privilege 

against self-incrimination; favoring through a false testimony 

1. General Issues 

The crime of false testimony is provided under 

Art. 273 of the Criminal Code in a standard version and 

in an aggravated version. According to Art. 273 para. 

(1) of the Criminal Code, standard false testimony is 

represented by the deed perpetrated by a witness who, 

within a criminal case, civil case, or any other 

procedure wherein witnesses are heard, makes 

deceitful statements or fails to tell everything s/he 

knows in relation to the facts or essential circumstances 

s/he is questioned about.  

The aggravated version constitutes, according to 

para. (2), the false testimony given: a) by a witness with 

protected identity or found in the Witnessô Protection 

Program; b) by an undercover investigator; c) by a 

person who prepares an expert appraisal report or by 

an interpreter; d) in connection with a deed for which 

the law provides the penalty by imprisonment or 

imprisonment for 10 years or longer. 

In accordance with doctrinarian opinions, the 

crime of false testimony has as its special juridical 

object the social relations regarding the proper service 

of justice. The crime can also have a secondary juridical 

object, consisting in the social relations regarding 

certain essential attributes of the person (dignity, 

liberty) or in the social relations with a patrimonial 

character, because such relations can also be breached 

through the perpetration of the deed1. 

In accordance with the provisions of the 

legislation in force, a witness is the person who, being 
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informed of certain facts, data or circumstances which 

constitute evidence within a judicial lawsuit, is called 

to be heard. Also, the jurisprudence stated that the 

persons who are parties in a lawsuit2, as well as the 

main subjects of the lawsuit cannot have the capacity of 

witness and, therefore, they cannot be active subjects of 

the deed of false testimony [Art. 115 para. (1) of the 

Criminal Procedure Code]. It is considered that the 

lawmaker instituted the incompatibility between the 

capacity of a party or of a main lawsuit subject within 

a lawsuit and the witness capacity, considering that, 

since the parties or main lawsuit subjects can be heard 

in such capacity, and their statements constitute 

evidentiary means, the accumulation of the capacity of 

party or main lawsuit subject and of the witness 

capacity cannot be justified3. If a person loses the 

capacity of party or main lawsuit subject within the 

lawsuit, such person may be heard as a witness.  

According to Art. 117 of the Criminal Procedure 

Code, the following persons shall have the right to 

refuse to be heard as a witness: the spouse, direct 

ascendants and descendants, as well as the siblings of 

the suspect or of the defendant, and the persons who 

were the spouses of the suspect or of the defendant. 

Instead, if the abovementioned persons agree to make 

statements, the provisions regarding the witnessesô 

rights and obligations shall be applicable to such 

persons.  

According to Art. 116 para. (3) of the Criminal 

Procedure Code, those facts or circumstances whose 

secret or confidential nature may stand good under the 

law in relation to the judicial bodies cannot form the 
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object of the witnessô statement. These are the facts or 

circumstances which came to the knowledge of the 

witness within the exercise of his/her profession. By 

exception, such facts or circumstances may form the 

object of the witness\ statement when the competent 

authority or the entitled person expresses its consent in 

this respect or when there is another legal cause for 

removing the obligation to keep the secret or maintain 

the confidential nature (for instance, the obligation to 

incriminate). 

False testimony is punished in a more severe 

manner if it is perpetrated by a witness with protected 

identity or found in the Witness Protection Program, by 

an undercover investigator, by a person who prepares 

an expert appraisal report or by an interpreter. The 

reason for aggravation in relation to the capacity of the 

active subject refers to the special position of such a 

person in the criminal lawsuit, based on relations of 

trust (in case of the undercover investigator, expert or 

interpreter, who are specialists in certain fields and 

must assist the court of law in the process of finding the 

truth and serving justice). In the case of protected 

witnesses, the additional effort of the judicial bodies to 

ensure their protection in exchange for their testimony 

justifies the aggravation of the punishment in case the 

trust in their bona fide is breached.  

The witness with a protected identity is the 

threatened witness, according to Art. 125 of the 

Criminal Procedure Code, in relation to whom any of 

the protection measures provided under Art. 126 para. 

(1) letters c) and d) of the Criminal Procedure Code was 

taken. Thus, if there is any reasonable suspicion that the 

life, bodily integrity, freedom, assets or  professional 

activity of the witness or of a member of the witnessô 

family might be endangered as a result of the data 

provided by such witness to the judicial bodies or as a 

result of his/her statements, in relation to the respective 

person shall be ordered the measure  of the protection 

of the data regarding his/her identity, by giving to such 

person a pseudonym under which such witness shall 

sign his/her statement, or by hearing the respective 

person in his/her absence, by means of audio-video 

communication devices, with distorted voice and 

image, when the other measures are not sufficient. 

The witness found in the Witness Protection 

Program is subject to the regulations of the Witness 

Protection Law4. The Witnessô Protection Program 

represents the specific activities conducted by the 

National Office for Witness Protection, with the 

support of the central and local public administration 

authorities, for the purpose of protecting the life, bodily 

integrity and health of the persons who obtained the 

capacity of protected witnesses, under the conditions 

provided by the law. The protected witness is the 
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witness, the members of the witnessô family and the 

persons close to the witness, who are included in the 

Witnessô Protection Program, according to the 

provisions of the law.  

According to Art. 148 of the Criminal Procedure 

Code, undercover investigators are operative agents of 

the judicial police. In the case of investigating crimes 

against national security and crimes of terrorism, the 

operative agents of the State bodies which conduct, 

under the law, information activities in view of 

ensuring national security can also be used as 

undercover investigators. The authorization to use 

undercover investigators may be issued by the prosecutor 

under the conditions of Art. 148 para. (1) of the Criminal 

Procedure Code. Undercover investigators can be heard 

as witnesses within the criminal lawsuit under the same 

conditions as threatened witnesses.  

The objective side of the crime of false testimony 

is realized in terms of the material element by means of 

two alternative methods: either deceitful statements are 

made, or not everything that is known about the 

essential circumstances in a case in which witnesses are 

heard is told, and we are dealing with a manifestation 

liable to mislead judicial bodies.  

So, in the first case, we are dealing with an action, 

in which case the witness, expert or interpreter makes 

deceitful statements, while, in the second case, we are 

dealing with the situation when not everything that is 

known about the essential circumstances for the 

judicial case is told5.  

The normative method which is of interest for this 

study is Ă[the witness] is not telling everything that she 

knowsȱ , which means manifesting reticence as far as 
what s/he stated is concerned, keeping quiet, 
concealing all or part of what the witness knows. 
Keeping quiet must refer to something that was 
known to the witness, and not what the witness 
might have known6.  

A criminal significance shall be attached only 
to that omission liable to mislead the judicial body. 
A peÒÓÏÎȭÓ ÒÅÆÕÓÁÌ ÔÏ ÔÅÓÔÉÆÙ ÉÓ ÎÏÔ ÔÈÅ ÅÑÕÉÖÁÌÅÎÔ ÏÆ 
the omission in terms of attitude, which can be the 
manifestation of the material element of a false 
testimony.7 

The statements or omissions of a witness must 
refer to essential circumstances. 

Essential circumstances must represent those 

situations and circumstances which refer to the main 

fact of the case, and not to any adjacent issues which 

are not related thereto8. Therefore, the following can, 

for instance, be considered circumstances essential to 

the case: the constitutive elements and the mitigating or 

aggravating circumstances within a criminal lawsuit; 

the de facto grounds in case of a divorce lawsuit in the 
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civil field; as well as the other evidentiary facts which 

may serve to the solving of a case and to the finding of 

the truth.  

The essential character must be determined in 

accordance with the object of the evidence, in the sense 

that it is conclusive in relation to the charge brought 

against the defendant or in relation to any other issue 

liable to influence the defendantôs criminal liability. 

The realization of the material element of the 

crime requires that the witness should have been asked 

by the authorized body (prosecutorôs office, court of 

law, etc.) or by the lawsuit parties or by the main 

lawsuit subjects with regard to the essential 

circumstances. Thus, in the judicial practice it was 

decided that the fact that the defendant declared that she 

was in another locality for a certain period of time 

together with her husband, charged with the 

perpetration of a crime during the same period of time, 

does not represent a crime of false testimony, since she 

was not expressly asked whether the defendant was in 

the same locality as she was at the time when the crime 

was perpetrated and neither did she state that the 

defendant would not have left the locality in the 

mentioned period of time9. 

If, through his/her deceitful statements, the 

witness tries to avoid that his/her criminal liability be 

entailed, such fact no longer constitutes a crime 

(according to Art. 118 of the Criminal Procedure Code, 

the witness has the right to not accuse oneself). A 

contrary solution is considered to lead to the conclusion 

that the obligation of self-incrimination is incumbent 

on those persons who committed a crime, which 

conclusion cannot be accepted as long as the obligation 

to inform on crimes perpetrated by other persons exists 

only in the cases in which the law expressly provides 

so10. 

2. Issues Specific to the Crime of False 

Testimony 

Constantly, in the doctrine and in the judicial 

practice, the issue is raised to establish whether the 

crime of false testimony may be perpetrated from an 

objective point of view is the refusal to make statements 

[sic!], namely the maintenance of passivity, given that 

the crime of false testimony is a crime which implies 

perpetration in all the cases11.  

With respect to this issue, the specialty doctrine 

traditionally differentiates between the normative 

assumption ñ[the witness] does not declare all that s/he 
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knowsò and the factual assumption to refuse to make 

any statements.  

Thus, a doctrinarian opinion indicates that: ĂA 

criminal significance shall be attached only to that 

omission liable to mislead the judicial body. A personôs 

refusal to testify is not the equivalent of the omission in 

terms of attitude, which can be the manifestation of the 

material element of a false testimony. In the juridical 

literature, the following opinion to which we adhere 

was expressed, that the explicit refusal of a person who 

accepted to testify to answer certain questions has no 

criminal significance either, in the sense of the 

provisions of Art. 273 of the Criminal Code12. Such an 

explicit refusal, clearly expressed, is not, as it was 

stated, liable to mislead the judicial body, but it draws 

attention to the necessity of producing new evidence in 

order to find out the truth.ò  

The specialty doctrine often indicates that: ñthe 

witness enjoys the right to keep quiet and to not 

contribute in his/her self-incrimination, to the extent to 

which, through his/her statement, s/he might 

incriminate himself/herself [for instance, in the cases in 

which, as a result of successive severances, a suspect 

or a defendant in the initial file (the basic file) becomes 

a witness in a file severed from the basic file; in such 

capacity, s/he enjoys the right to silence and to not 

incriminate himself/herself with regard to certain 

issues which, once reported, might incriminate him/her 

in the file in which s/he is being charged].ò 13 

Under these conditions, my refusal to make a 

statement does not have in any case the purpose of 

encumbering the service of justice, but only the purpose 

that the witness should protect his/her lawsuit 

situation, representing a bona fide exercise of the 

right to not incriminate oneself.  

In the same respect, the specialty literature14 

indicates that: ñThe privilege against self-incrimination 

and the defendantôs right to keep quiet, implicit 

guarantees of the right to a fair trial, have been 

examined, after 1993, in several cases on the dockets of 

the E.C.H.R. (J.B versus Switzerland, 2001, IJL GMR 

and AKP versus United Kingdom, 2000, Kansal versus 

United Kingdom, 2004, Jalloh versus Germany, 2006, 

Weh versus Austria, 2004, Allan versus United 

Kingdom, 2002, Muray versus United Kingdom, 1996, 

Serves versus France, 1997), being constantly revealed 

the necessity to prohibit the use of any coercion means 

in order to obtain evidence, against the defendantôs 

will, as well as the fact that, in relation to the 

autonomous character of the notion of ñcriminal 

charge", consideration should be given to the fact that 
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the witness also enjoys this right to the extent to which 

his/her statement might lead to self-incrimination. 

In summary, the privilege against self-

incrimination is a principle according to which the 

State cannot compel a suspect to cooperate with his/her 

prosecutors by providing evidence which might 

incriminate him/her. 

Or, under the conditions of hearing a person 

having the witness capacity, subject to taking an oath 

and, especially, subject to the criminal punishment of 

perpetrating the crime of false testimony, with respect 

to facts or circumstances which might incriminate 

him/her, E.C.H.R. - in its jurisprudence ï has 

elaborated the so-called ñtheory of the three difficult 

choices with which the person is faced", according to 

which it is not natural that the alleged perpetrator 

should be asked to choose between being punished for 

his/her refusal to cooperate, providing incriminating 

information to the authorities or lying and risking 

conviction for this reason (case Weh versus Austria, 

2004)ò. 

In the recent judicial practice, however, it was 

deemed that the witness either makes deceitful 

statements which entails de plano the fact that the 

witness accepts to testify but distorts the truth with 

respect to the essential circumstances of the case in 

which s/he is heard, case which is not ïhowever- 

applicable in this cause ï or does not tell everything that 

s/he knows in connection with the facts or with the 

essential circumstances s/he is asked about. Not telling 

everything that s/he knows means manifesting a 

reticence as far as his statements are concerned, 

keeping quiet, concealing all or part of what the author 

knowsò15. 

Also, the court considered that, by looking at the 

factual method of the refusal to testify, two distinct 

situations can be again identified. The first is that of the 

ñrefusal to have the witness capacity ï in which case 

the respective person refuses to take the oath and to 

have the witness capacityò, a hypothesis in which the 

court deemed that we cannot be in the presence of the 

crime of false testimony, but eventually in the situation 

of committing a judicial default or of any other crime, 

as applicable. 

The second situation concerns: ñthe case in 

which, although the oath was taken, the witness refuses 

to tell anything about certain essential circumstances 

about which s/he is askedò. Against this theoretical 

background, the court considered that: ñthe total refusal 

to testify, given that the witness capacity is a capacity 

won for the case because the person took the oath, is 

the equivalent of: not telling everything s/he knows in 

connection with essential elements on which s/he is 

heardò16. 

Moreover, the court considered that: ñit matters 

not for the existence of the crime whether the refusal is 

an explicit refusal ï when the witness expressly 

                                                 
15 HCCJ, Criminal Division, Sentence No. 363/2017, final through Criminal Decision No. 13/2018, not published. 
16 HCCJ, Criminal Division, Sentence No. 363/2017, final through Criminal Decision No. 13/2018, not published. 
17 Idem. 

declares that s/he refuses to testify ï or an implicit 

refusal ï when the witness, without making any express 

reference, chooses to keep quiet on certain matters 

related to the essential circumstances of the case in 

which s/he is being heard.ò The argument invoked by 

the court of law to support this statement is an argument 

which adds to the law, in the sense that: ñit cannot be 

considered that the crime of false testimony, in this 

version, would exist only under the conditions of a 

partial and tacit refusal, but also under the conditions of 

a total and explicit refusal, because it would be a non-

sense that the one who is committing less should 

perpetrate a crime, while the one who is committing 

more should not be considered as a deceitful witness.ò17  

These arguments, which obviously represent an 

analogical supplement of interpretation in malam parte 

of a criminal juridical norm, reveal, in the opinion of 

the merits court that the witnessô refusal to make a 

statement represents the crime of false testimony.  

When analyzing the constitutive elements of the 

crime of false testimony, they should start from the 

reason for which the lawmaker would have 

incriminated such a behavior. Obviously, such a legal 

text was included in the group of crimes against the 

service of justice, because it allows the punishment of 

anti-social behaviors whereby a circumstance 

perceived directly by a person heard as a witness in a 

judicial case is presented in a distorted manner. Under 

these conditions, for a crime of false testimony to exist, 

there must exist in fact an effort to mislead the body 

which is conducting the hearing.  

Moreover, the existence of the crime of false 

testimony requires that the person conducting the 

hearing of the person having the witness capacity, 

should have asked specific questions about the 

circumstances that s/he considers being essential.  
The argument made by the court according to 

which ñit cannot be considered that the crime of false 

testimony, in this version, would exist only under the 

conditions of a partial and tacit refusal, but also under 

the conditions of a total and explicit refusal, because it 

would be a non-sense that the one who is committing 

less should perpetrate a crime, while the one who is 

committing more should not be considered as a 

deceitful witnessò is, in fact, erroneous. This because 

the one who is apparently committing less causes more 

disturbance in the process of serving justice. Through 

the effort of making a statement which is purposefully 

elliptical, the person heard as a witness distorts the real 

facts and makes the judicial body have an erroneous 

representation of the factual situation, considering that 

such representation is correct. The behavior of refusing 

to make another statement is not specifically covered 

by the incrimination norm under Art. 273 of the 

Criminal Code.    

Moreover, the court highlighted that the crime of 

false testimony constitutes a special version of favoring 
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a perpetrator since, in the criminal cases; the false 

testimony can also lead implicitly to the favoring of the 

perpetrator. Under these conditions, the court of law 

indicates: ñregardless of the fact that, through the false 

testimony made, the defendant is acting with a direct 

intention ï pursuing to favor a perpetrator ï or with an 

indirect intention ï i.e. not expressly pursuing to favor 

the perpetrator but accepting the possibility that such 

result could also occur ï the same deed cannot meet the 

material elements of two distinct crimes, while only the 

special crime, that is the false testimony, shall be 

maintained.ò 

Also in the judicial practice the issue is raised 

whether the crime of favoring the perpetrator may be 

committed under the conditions of a formal 

concurrence of crimes with the false testimony. 

In our opinion, such a juridical classification of 

the deed cannot be accepted, since it is in disagreement 

with the specific nature of the incrimination of the deed 

of favoring the perpetrator. Thus, the specialty doctrine 

indicates that: ñThe character of general and, therefore, 

subsidiary norm of the crime of favoring the perpetrator 

entails that, if the assistance given takes the form of a 

false testimony, only this latter crime shall be 

maintained.18ò  

In the same manner, in the judicial practice it is 

indicated that: ñthe crime of favoring the perpetrator 

has a subsidiary nature, and it cannot be maintained if 

there are other special incriminations of the favoring 

(such as the false testimony or the facilitation of 

escape). It is noted that, in the case, there is a special 

incrimination (Art. 260 of the Criminal Code ï the false 

testimony), so that the crime of favoring the perpetrator 

and the crime of false testimony cannot be maintained 

concomitantly, but only the crime of false testimony 

can be maintained é ò19  

It was correctly considered that the relationship 

between the two crimes (namely the favoring of the 

perpetrator and the false testimony) is a relationship of 

the type genre ï species, the testimony being nothing 

other than a special form of favoring. Under these 

conditions, maintaining a formal concurrence of crimes 

between the crime of favoring the perpetrator and the 

false testimony is in complete disagreement with the 

specific nature of the incrimination norms included in 

the Title referring to the crimes against the service of 

justice from the Criminal Code and does nothing other 

than breaching the ne bis in idem principle.  

Thus, the more recent specialty doctrine indicates 

that: ñThe character of general and, therefore, 

subsidiary norm of the crime of favoring the perpetrator 

entails that, if the assistance given takes the form of a 

false testimony, only this latter crime shall be 

maintained20ò. In the same manner, the judicial practice 

indicates that: ñthe crime of favoring the perpetrator has 

a subsidiary nature and it cannot be maintained if there 

are other special incriminations of the favoring (such as 

the false testimony or the facilitation of escape).  

Conclusion 

Although the crime of false testimony is one of 

the incriminations which have continuity in the field of 

our criminal legislation, the matters related to such 

crime are far from being clarified. On the contrary, in 

our opinion, this crime gained new interpretation and 

application difficulties, especially by reference to the 

European standard regarding the witness protection, 

which witness is also recognized the privilege against 

self-incrimination. Under these conditions, it is obvious 

that the refusal to make a statement in witness capacity, 

especially in case the judicial body hears in this 

capacity the very person against whom a criminal 

complaint is submitted, for instance, should not have 

any criminal valences. 
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SPECIAL FEATURES OF THE CRIMINAL OFFENCES LAID DOWN IN THE 

COMPANY LAW NO.31/1990 
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Abstract 

The Law No.31/1990 is a non-criminal law with criminal provisions, as it is mainly aimed at regulating the operation 

of companies, but it also includes incrimination rules. Thus, Art. 271-279, Art. 2801 and Art. 2803 incriminate several acts 

through which the legal rules on companies are violated. 

The incrimination rules included in the Law No.31/1990 are special incrimination rules (derogatory), as compared 

to the ones existing in the Criminal Code [Art.297 (abuse of office), Art.295 (embezzlement) etc.], because they are applied 

with priority, except when the penalty provided for in the Criminal Code is more severe (see Art.281 of the Law No.31/1990).  

The incrimination rules existing in the Law No. 31/1990 apply exclusively to the companies regulated by this law, 

and not to other types of companies, with or without legal personality. 

Keywords: companies; incrimination rules; non-criminal law with criminal provisions; Criminal Code; active subject; 

passive subject; legal subject-matter. 

1. General 

The most important legislative act, regulating the 

formation, the organisation and the dissolution of 

companies is the Law No. 31/19901.  

This law is a technical and legal support intended 

for the entrepreneurs who want to start businesses but 

do now own enough resources to put in practice their 

ideas, and for those who want to carry out economic 

activities in cooperation with other persons, although 

they own the necessary capital or resources. If the first 

category concerns persons who do not own enough 

resources, the second category concerns persons who 

want to share the economic risks with others or who 

want to limit them. 

The companies provided for in the Law No. 

31/1990 are legal lucrative vehicles, configured in 

forms of organisation aimed at satisfying both the 

private economic interests and the general ones, 

made available to business man and to the persons 

who wish to invest and to make profit.   

According to Art.1 para. (1) of the Law 

No.31/1990, in order to perform lucrative activities, the 

natural persons and the legal entities may associate 

together and set up companies with legal personality, 

in compliance with the provisions of this law. 

And Art.1 para. (2) of the same law provides that 

the companies specified in para. (1) established in 

Romania are Romanian legal entities. 

According to Art.2 of the Law No.31/1990, the 

companies shall be set up in one of the following forms: 

¶ general partnership; 

¶ limited partnership; 

                                                 
* Professor, PhD, Faculty of Law, ñNicolae Titulescuò University, Bucharest (e-mail: mihaihotca@gmail.com). 
1 For commentaries on the Law No. 31/1990, see St.D. CŁrpenaru, S. David, C. Predoiu, Gh. Piperea, The Company Law, Comments on 

articles, 5th edition, C.H. Beck Publishing House, Bucharest, 2014; S. Bodu, The Company Law, commented and annotated, Rosetti Publishing 
House, Bucharest, 2017. Please note that this material has been published in a similar form, in the Romanian language, in RRDPA No. 1/2019. 

¶ joint stock company; 

¶ limited partnership with a share capital; 

¶ limited liability company. 

Art.3 para. (1) of the Law No.31/1990 enshrines 

the principle (rule) of limitation of the legal liability of 

the members. The rule in the field of companies is that 

the social obligations (belonging to one of the 

companies regulated by the Law No. 31/1990) are 

secured by the assets of the company.  

By way of exception to this principle, the partners 

in a partnership and the general partners in a limited 

partnership or in a limited partnership with a share 

capital are jointly and severally liable for the social 

obligations. In these derogatory situations, the 

creditors of the company shall pursue first the company 

and, only if the company does not pay them within not 

more than 15 days of the date of the formal notice, they 

will be able to pursue the partners, who are jointly and 

severally liable [Art. 3 para. (2)]. 

The shareholders, the limited partners and the 

members of the limited liability company are liable 

only up to the amount of the subscribed share capital 

[Art. 3 para (3)]. We note that in the business field the 

overwhelming majority of companies are limited 

liability companies. The companies limited by shares 

hold the next place, but at a great distance, while other 

forms of companies are almost non existent. 

It is necessary to note here that the persons who 

committed acts provided for in the Law No.85/2014 or 

in the tax legislation shall be liable for the debts of the 

company regardless of the legal form of the latter, if the 

company is insolvent or in a state of insolvency. 

According to the provisions of Art.4 of the Law 

No. 31/1990, the company with legal personality shall 

have at least 2 members, unless otherwise provided for 
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by the law. The law provides for otherwise, for 

example, in the case of the limited liability company, 

that may be formed by one member. 

The violation of legal rules regulating the 

formation, the organisation, the change or the cessation 

of the activity of companies can take different forms 

and can give rise to criminal, civil, disciplinary, tax 

liability, as the case may be, etc. 

Given the reality that the companies have a 

special importance in the business field, the Romanian 

legislator incriminates certain violations of the rules 

laid down in the Law No.31/19902. 

2. Special and common features of the 

criminal offences laid down in the Law No. 

31/1990 

2.1. Special features of the criminal offences 

laid down in the Law No.31/1990 

I. From the standpoint of categories of criminal 

laws, the Law No.31/1990 is a non-criminal law 

with criminal provisions , as it is mainly aimed at 

regulating the operation of companies. Thus, Art. 

271-280, Art. 2801 and Art. 2803 incriminate more 

acts through which the legal rules on companies 

are violated. 

II. According to the criterion of the scope, the 

incrimination rules included in the Law 

No.31/1990 are special (derogatory) 

incrimination rules , as compared to the ones 

included in the Criminal Code [Art. 297 (abuse of 

office), Art. 295 (embezzlement) etc.]. These 

incrimination rules are special because whenever 

the same act meets both the incrimination 

requirements laid down in one of the criminal 

provisions of the Law No.31/1990, and the ones 

laid down in the Criminal Code or in other laws, 

the incrimination rules from the Law No.31/1990 

are applied with priority, except when the penalty 

provided for in the Criminal Code is more severe 

(Art.281 of the Law No.31/1990)3.  

III.  The incrimination rules existing in the Law 

No.31/1990 apply exclusively to the companies 

regulated by this law and not to other types of 

companies, with or without legal personality 

(unincorporated voluntary associations, joint 

ventures, cooperatives, agricultural companies). 

Also, the application of these incrimination rules 

may not be extended to other collective entities 

                                                 
2 For a review of the criminal offences relating to companies, see: A.M. Truichici, The criminal protection of  company's assets, Universul 

Juridic Publishing House, Bucharest, 2007. See also the bibliography indicated by this author, including the works: R.Bodea, Criminal offences 
laid down in special laws, Hamangiu Publishing House, Bucharest, 2011, M.A. Hotca, M. Gorunescu, N. Neagu, M. Dobrinoiu, R. GeamŁnu, 

Criminal offences laid down in special laws, 4th edition, C.H.Beck Publishing House, Bucharest, 2017; S.Bodu, The Company Law, commented 

and annotated, Rosetti, Bucharest, 2017; N.Cârlescu, Criminal business law. Criminal offences laid down in the Criminal Code and the 
Company Law No. 31/1990, Bucharest, C.H. Beck Publishing House, 2018. 

3  Art.281 of the Law No.31/1990 provides that the sanctioning of criminal offences laid down in the Law No. 31/1990 is subject to the rule 

of subsidiarity according to which if, under the Criminal Code or certain special laws, these acts form the subject-matter of more severe criminal 
offences, they shall be punishable under the conditions and by the penalties provided for there. 

4 See S. Bodu, op.cit, p.1343. 
5 See A.M. Truichici, op. cit., p. 61. 

with legal personality, although there are 

similarities between them. Thus, the incrimination 

rules laid down in the Law No.31/1990 are not 

applicable to autonomous public service 

undertakings or to associations. A fortiori, the 

incrimination rules included in the Law 

No.31/1990 do not apply to the natural persons 

authorised to carry out economic activities, and 

nor to the individual or family enterprises set up 

according to the Government Emergency 

Ordinance No.44/2008. 

IV.  According to Art.281 of the Law No.31/1990, 

although the incrimination rules laid down in the 

Law No.31/1990 are special, they are also 

subsidiary. But the subsidiarity is limited to the 

cases in which other legislative acts provide for 

more severe penalties for the same acts, which 

means that the rule of subsidiarity is correlated 

with and supplemented by the principle of 

specialty, feature applicable in the case of special 

rules. If the rule of specialty applied in all cases - 

regardless of the serious nature of the criminal 

offence - then it could be said that the rules of the 

Law No.31/1990 are general rules, and not special 

ones. Therefore, these are conditional 

derogatory rules. 

V. Another specific feature of the criminal offences 

regulated by the Law No. 31/1990 is that the 

legislator uses the technique of reference rules 

in respect of most of them. This specific feature - 

the legislative technique of reference rules - was 

criticised in the academic literature that claimed 

that this is not typical for the criminal legislator, 

and that the rules in question lack predictability 

and clarity, thus breaching the principle of 

legality. Moreover, by successive amendments, 

the hypothesis of many criminal rules was so 

deformed that it can no longer be used to 

incriminate 4. 

Indeed, the addressee of the incrimination rules 

has to make many correlations both between the 

incrimination rules and between them and other rules 

of the Law No.31/1990, as there many (multiple) 

references from one rule to another5. 

From a different standpoint, in respect of some of 

the incrimination rules included in the Law 

No.31/1990, the legislator should reconsider the need 

of criminal liability, as long as there are other legal 

instruments than can achieve the aim contemplated by 

the legislator. For example, de lege ferenda, the failure 
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to call the general meeting by the auditor (Art.276) 

could be excluded from the scope of criminal law. 

In conclusion, after reviewing the incrimination 

rules provided for in the Law No.31/1990, one can note 

that the texts describing the criminal acts are not 

properly drafted, whereas they favour the possible non-

unitary application of the law and the emergence of 

controversies6, therefore a re-assessment of the 

criminal rules included in the Law No.31/1990 is 

required. However, this operation must be carried out 

in a systematic and global manner, namely both in 

respect of the correlation between the special 

incriminatory provisions, and in respect of the 

correlation of the incrimination rules with the rules to 

which the first ones make reference to. Also, in the 

framework of the re-assessment of the incrimination 

rules, we think that the legislator should review each 

such rule by reference to the principle of 

proportionality of the criminal protection. 

2.2. Common features of the criminal offences 

laid down in the Law No.31/1990 

I. The generic legal subject-matter of the criminal 

offences provided for in the Law No.31/1990 is 

represented by the social relationships arisen in 

connection with the formation, the organisation, 

the change and the cessation of the activity of 

limited liability companies, joint stock 

companies, limited partnerships, limited 

partnerships with a share capital and partnerships. 

In other words, the Romanian legislator 

protects the legal institution of companies, 

institution that is fundamental for any rule of law 

based on a market economy. The protection of 

companies is provided both for their benefit and 

for taking care of the fabric of social relations 

generated by the existence of these collective 

entities equipped with legal personality. On a 

different note, the criminal protection of 

companies covers various virtues or social values, 

essential for a democratic and social state, namely 

the honesty of the management bodies, the truth  

of the content of the documents issued by these 

entities, the observance of the fundamental 

rights of third parties, shareholders, employees, 

etc7. 

II. As regards the material subject-matter, the 

latter usually is absent in the case of criminal 

offences regulated by the Law No.31/1990. 

III.  From the standpoint of the consequences on the 

social values, most of the criminal offences 

provided for in the Law No 31/1990 have 

                                                 
6 Ibidem. 
7 M.A. Hotca, M. Gorunescu, N. Neagu, M. Dobrinoiu, R. GeamŁnu, Criminal offences provided for in special lawsé, op. cit., p. 348. 
8 The status of founder is required, alongside the other statutes (director, manager, etc.) only in the case of the criminal offences provided 

for in Art.271-2721  and Art. 277 para (3)].  
9 According to Art.278 of the Law No.31/1990:ò The provisions of Art.271-277 shall also apply to the liquidator to the extent to which they 

refer to obligations pertaining to his specific duties.ò We note that the criminal offence provided for in Art.279 of the Law No.31/1990 may 

be committed, as author or co-author, only by a shareholder or a bondholder. And according to Art.2801 of the same law, the incrimination rule 

implicitly concerns the shareholder and the member of a limited liability company. 

immediate effects consisting of states of danger 

for the protected social values. 

IV.  As regards the forms of the criminal offence 

(possible only in the case of intentional criminal 

offences), by reference to the performance of the 

criminal activity, we note that the attempt or the 

preparatory acts are not incriminated in the 

case of any of the criminal offences examined, 

whereas the legislator deemed them irrelevant 

from a criminal standpoint. 
V. Another feature resulting from the analysis of the 

incrimination rules provided for in the Law 

No.31/1990 is that all these criminal offences 

are committed with intent. Although it is not 

necessary, but in order to emphasize the 

specificity of the subjective side, the legislator 

uses often, relatively redundantly (mainly in order 

to warn the addressees of the rules), the wording 

òin bad faithò (which means here intent in any of 

its forms) or other terms that show that the guilt 

of the perpetrator must take the form of intent, 

and in some cases even the form of direct intent 

(for example, when it uses the wording in order 

to). 

VI.  Another specific feature of the criminal offences 

regulated by the Law No.31/1990 is that the 

criminal offences concerning companies have, 

directly or indirectly, a qualified active subject, 

because the persons covered by the incrimination 

rules must be founders, directors, managers, 

shareholders, internal auditors etc. The criminal 

offence provided for in Art. 2803 (knowingly 

using the documents of a struck off company for 

the purpose of creating legal consequences). 

The criminal offences provided for in the Law 

No.31/1990 may be committed, as author or co-author, 

by: the founder8, the director, the general manager, the 

manager, the member of the Supervisory Board or of 

the Management Board or by the legal representative of 

the company9. No special conditions are required for 

the instigator or the accomplice, therefore any persons 

meeting the general conditions of criminal liability can 

be held criminally liable for this criminal offence. 

According to Art.6 para (1) of the Law 

No.31/1990, the founders are the signatories of the 

memorandum of association and the persons with a 

decisive role in the formation of the company. 

The persons who have (had) an important role in 

the formation of a company are those persons who, 

although are not the signatories of the memorandum of 

association (of course, the signatory founders usually 

play an important role), had an essential contribution to 
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the formation of the company in relation to which the 

act is committed. It concerns the so-called de facto 

founders10, who inter alia had the idea of the business 

forming the objects, who attracted the investors etc. In 

any case, the status of person playing an important 

role in the formation of a company must follow from 

the acts legally prepared by the entitled persons. For 

example, from the memorandum of association. 

Indeed, the founders of the companies may be 

signatories or non-signatories of the memorandum of 

association. The latter may benefit from certain 

advantages (public or non-public), according to the 

agreements between the founders, granted in 

consideration of their status of persons who played a 

decisive role in the formation of the company. The 

category of de facto founders does not have to include 

all persons who had a certain role, but less important in 

the formation of the company. The persons who were 

involved in the formation of the company, but without 

playing a decisive role, may not be integrated in the 

category of founders. For example, there are deemed 

such persons those who, regardless of the title (for free 

or for consideration) have contributed in a non-

essential manner to the formation of a company 

(lawyers, consultants, etc)11. 

In the case of two-tier  companies, two specific 

structures are regulated: the Management Board and 

the Supervisory Board. According to Art. 1531 of the 

Law No. 31/1990, the members of the Management 

Board are the persons who direct the activity of the joint 

stock company and fulfil the acts necessary and useful 

for achieving the objects of the company, except for 

those reserved by the law to the Supervisory Board and 

to the General Meeting of Shareholders. The 

Management Board perform its duties under the control 

of the Supervisory Board. 

The Supervisory Board appoints the members of 

the Management Board and also assigns to one of them 

the title of Chairman of the Management Board [Art. 

1532 para. (1)]. 

According to Art. 1536, the members of the 

Supervisory Board are appointed by the general 

meeting of shareholders, except for the first members, 

who are appointed by the memorandum of association. 

According to Art.1538 of the Law No. 31/1990, the 

members of the Supervisory Board may not 

simultaneously be members of the Management Board. 

Also, they may not be members of the Supervisory 

Board and employees of the company at the same time. 

The Supervisory Board has the following main 

duties: 

a) exercises continuous control over the leadership of 

the company by the Management Board; 

b) appoints and revokes the members of the 

Management Board; 

c) verifies that the operations of managing the 

company comply with the law, with the 

                                                 
10 See S. Bodu, op. cit., p. 53. 
11 For more explanations, see S. Bodu, op.cit., p.54. 
12 See N. Cârlescu, op. cit., p. 389. 

memorandum of association and with the 

resolutions of the general meeting; 

d) reports at least once a month to the general meeting 

of shareholders on the supervision carried out. 

In exceptional cases, when the interest of the 

company requires it, the Supervisory Board may call 

the general meeting of shareholders. 

Under Art.31 of the Law No.31/1990, the 

founders and the first members of the Board of 

Directors, of the Management Board and of the 

Supervisory Board respectively, are jointly liable from 

the time of formation of the company to the company 

and the third parties for: 

¶ the full subscription of the share capital and the 

making of the payments established by the law or the 

memorandum of association; 

¶ the existence of contributions in kind; 

¶ the veracity of the publications made in order to 

set-up the company; 

¶ the validity of the operations completed on behalf 

of the company before the formation and assumed by 

the latter. 

Art.18 para. (1) of the Law No.31/1990 provides 

that, if the joint stock company is formed by public 

subscription, the founders shall prepare a prospectus 

that shall include the data laid down in Art.8, except for 

those concerning the directors and the managers, the 

members of the Management Board and of the 

Supervisory Board respectively, and the internal 

auditors or, where appropriate, the financial auditor, 

and that shall specify the date of closure of the 

subscription. 

Also, Art.108 of the Law No.31/1990 provides 

that the shareholders who offer for sale their shares 

through public offer shall proceed according to the laws 

on the capital market. 

The director  status is acquired according to the 

provisions of the Law No.31/1990, and the latter has 

certain obligations provided for by the law or the 

memorandums of association. The obligations and the 

rights of the director have a different configuration 

depending on the legal form of the company (joint stock 

company, limited liability company etc.) and its type of 

organisation (one-tier or two-tier system). Art.71 of the 

Law No.31/1990 provides that the directors holding the 

right to represent the company may only transfer it if 

they were expressly authorised in this respect. 

The academic literature considers that the de facto 

directors may be active subjects of this criminal 

offence12. As far as we are concerned, we consider that 

the person who is not mentioned as director in the deeds 

of the company, even if he de facto behaves as a 

director, may not be author or co-author of the criminal 

offences laid down in the Law No.31/1990. Such 

person may be held criminally liable as instigator or 

accomplice, where appropriate, if the other legal 

requirements are met. 
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The manager is the person to whom the Board of 

Directors delegates the management of the company. 

According to Art.143 of the Law No.31/1990, the 

Board of Directors may delegate the management of the 

company to one or more managers, appointing one of 

them as general manager. The managers may be 

appointed from the directors or outside the Board of 

Directors. If the memorandum of association or the 

resolution of the general meeting of shareholders 

provides for in this respect, the Chairman of the Board 

of Directors of the company may be appointed General 

Manager. The delegation of the management of the 

company is mandatory in the case of joint stock 

companies whose annual financial statements are 

subject to a legal obligation of financial auditing. 

The (general or ordinary) manager of the joint 

stock company is only the person to whom powers to 

manage the company were delegated. Any other 

person, regardless of the technical name of the position 

held within the company, is excluded from the 

application of the legal rules concerning the managers 

of the joint stock company. 

Now, examining as a whole the provisions of the 

Law No.31/1990, it follows that the executive 

managers are included in the category of managers. If, 

besides the legal requirements, other duties than the 

specific ones are established for other persons, named 

executive managers, these persons may not be legally 

included in the category of managers. 

The legal representative of a company is a 

person, other than the director, the manager or the 

general manager, who is authorised, according to the 

law, to perform certain activities in the name of and on 

behalf of the company. For example, the person 

designated as legal representative, in the framework of 

proceedings for holding liable the legal entities, 

according to the provisions of Art.491 para. (3) 

Criminal Procedure Code13. 

We note that the legal representative of the 

company may be a qualified author or co-author only 

in the case of criminal offences provided for in Art.271-

274 of the Law No.31/1990. 

The internal auditors are among the persons 

who may be authors or co-authors of the criminal 

offences laid down in Art.276 and Art.277 para. (1) and 

(2) of the Law No.31/1990. Also, the experts may be 

authors or co-authors in the case of the criminal offence 

laid down in Art.277 para. (1) and (2) of the same law. 

In the case of co-authorship, all perpetrators must 

hold the special capacity provided for by the law, but 

all persons who meet the legal requirements for 

                                                 
13 According to Art.491 Criminal procedure code:ò (1) During the various proceedings and procedures the legal entity shall be represented 

by its legal representative. 

(2) If criminal action has started against the legal entityôs legal representative for the same offense or related offenses, said representative 

shall appoint a proxy to stand in for them. 
(3) In the case stipulated at par. (2), if the legal entity has not appointed a proxy, such person shall be appointed, as the case may be, by the 

prosecutor who performs or supervises the criminal investigation, by the Preliminary Chamber Judge or by the court, selected from the ranks 

of insolvency practitioners who are certified under the law. Insolvency practitioners thus appointed shall operate, accordingly, under the 

stipulations of Art. 273 par. (1), (2), (4) and (5).ò 
14 For this point of view and for references to the academic literature, see S. Bodu, op.cit., p.1344. 

criminal liability may be accomplices and instigators. 

In other words, the secondary participants may come 

from the ones nominated or non-nominated by the law. 

VII.  The passive subjects (the injured parties) are 

not expressly qualified, which, at the first sight, 

means that the sphere of injured parties coincides 

with the sphere of legal subjects. However, this is 

indirectly limited to the category of legal entities 

covered by the law (of the companies in question) 

and to certain persons who may be harmed by the 

acts forming offences, to the shareholders, the 

members and the creditors of the companies in 

question respectively (the bondholders may also 

be included here). In other words, the companies 

harmed by the acts committed may mainly be 

injured parties and, alternatively, if they prove a 

harm, the creditors of the company, the members 

or the shareholders may be passive subjects. Of 

course, the injured parties may be civil parties in 

the criminal proceedings. The application of 

incrimination rules of the Law No.31/1990 is 

limited to the natural persons or legal entities who 

commit the acts described in relation to the 

companies regulated by this law. Consequently, 

no other collective entities are concerned, 

regardless of whether they have legal personality 

or not. For example, these incrimination rules do 

not apply to the persons activating within 

organisations similar to the companies regulated 

by the Law No.31/1990, such as the cooperatives, 

the agricultural companies, the unincorporated 

voluntary associations etc 14. 

VIII.  According to Art. 6 para. (2) of the Law No. 

31/1990: òThe persons who, according to the law, 

are incapacitated or have been sentenced for 

criminal offences against the assets by breach of 

trust, corruption offences, embezzlement, 

offences of forgery of documents, tax evasion, 

criminal offences laid down in the Law 

No.656/2002 on preventing and sanctioning 

money laundering, and on establishing measures 

for preventing and fighting the financing of acts 

of terrorism, republished, or for the criminal 

offences provided for by this law (our emphasis 

added) cannot assume the position of foundersò.  

According to Art. 731 of the same law:ò The 

persons who, according to Art.6 para (2), may not be 

founders may also not be directors, managers, 

members of the Supervisory Board and of the 

Management Board, internal auditors or financial 
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auditors, and if they were elected, they shall be 

revokedò. 

As a matter of principle, the prohibition (the 

forfeiture) of the right to be a founder and of the 

exercise of other rights (to be director, manager, 

member of the Supervisory Board and of the 

Management Board, internal auditor or financial 

auditor) lasts until the de jure rehabilitation occurs or 

the judgment granting the judicial rehabilitation 

becomes final. I said in principle whereas there might 

be other cases in which the interdictions, the 

incapacities or the forfeitures deriving from a 

conviction judgment cease. For example, if the rule 

laying down the forfeiture is repealed or if a law 

decriminalising the act in relation to which the 

conviction giving rise to the forfeiture of certain rights 

was ordered entries into force. 

3. Conclusions 

The Law No.31/1990 represents the legal and 

technical support intended for the business man and 

other investors through which they can put into practice 

their ideas. 

As it is the most important law on companies, the 

legislator has also wanted to insert certain criminal 

incrimination rules in it, aimed at protecting the 

companies. 

According to the criterion of the scope, the 

incrimination rules included in the Law No.31/1990 are 

special (derogatory) incrimination rules, as compared 

to those existing in the Criminal Code [Art. 297 (abuse 

in office), Art. 295 (embezzlement) etc.]. These 

incrimination rules are special, because whenever the 

same act meets both the incrimination requirements 

laid down in one of the criminal provisions of the Law 

No.31/1990 and those from the Criminal Code or from 

other laws, the incrimination rules of the Law 

No.31/1990 are applied with priority, except when the 

penalty included in the Criminal Code is more severe 

(Art.281 of the Law No.31/1990). 

The incrimination rules of the Law No.31/1990 

apply exclusively to the companies regulated by this 

law, and not to other types of companies, with or 

without legal personality (unincorporated voluntary 

associations, joint ventures, cooperatives, agricultural 

companies), and all the more they may not be applied 

to the businesses carried out by natural persons. 

The incrimination rules provided for in the Law 

No.31/1990 are special and also subsidiary. However, 

this is limited to the cases in which other regulatory acts 

lay down offences more serious for the same acts, 

which means that the rule of subsidiarity is correlated 

with and supplemented by the principle of specialty, 

feature applicable in the case of special rules. If the rule 

of subsidiarity applied in all hypothesis - regardless of 

the severity of the penalty - then it could have been said 

that the rules of the Law No.31/1990 are general rules, 

and not special ones. It can be considered that they are 

conditional derogatory rules. 

Another specific feature of the criminal offences 

regulated by the Law No.31/1990 is that the legislator 

uses the technique of reference rules in respect of most 

of them. This legislative technique of reference rules is 

questionable. 

In conclusion, we note that the texts describing 

the criminal acts favour the possible non-unitary 

application of the law and the appearance of 

controversies, therefore a re-assessment of the criminal 

rules included in the Law No.31/1990 is required, 

including by reference to the principle of 

proportionality of the criminal protection. 
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Abstract 

The crime of fraud is one of the most important threats facing the contemporary Romanian society. One of the most 

common ways of fraud is fraud through credit agreements. Of course, as in any criminal proceedings, in this case the question 

arises as to the way of repairing the damage caused by the offense. The particularity of solving the civil action in this case is 

the fact that, according to Romanian law, the credit contract is an executory title, so the bank would have no reason to wait 

for the criminal trial because it can immediately proceed to the forced execution of the person who obtained the credit in 

fraudulently. 

However, there is also the view that the criminal court will have to cancel the credit agreement, which has been hit 

by absolute nullity at the end of the criminal trial, and to oblige the defendant to pay damages. Throughout this study, we will 

try to analyze the consequences of both solutions and try to identify the legal and sound solution. 

Keywords: fraud, civil action, credit contract, executory title, penalty. 

1. Introductory considerations. 

It is possible that the commission of an offense 

will produce, in addition to the socially dangerous 

consequences, material and moral damages to the 

detriment of a natural or legal person, in which case the 

offense is also the source of civil proceedings. 

The legal means by which the person materially 

or morally damaged seeks compensation for the 

damage caused in a criminal trial  is the civil action. 

As a judicial action, civil action is essentially an 

institution of civil law, becoming an institution of 

criminal procedural law insofar as it is exercised in a 

criminal proceeding.1 

In this respect, Article 19 (1) C.pr.pen. states that 

"the civil action brought in the criminal proceeding has 

as its object the tortuous civil liability of the persons 

responsible under civil law for the damage caused by 

committing the deed which is the object of the criminal 

action". 

Civil action arising from the commission of a 

criminal offense can also be exercised separately in 

civil proceedings; in some legal systems, such as the 

Anglo-Saxon, a civil action can not be brought before 

the criminal court, so that the person injured by the 

offense must go to the civil court to obtain 

compensation for the damage suffered. In most 

legislation, the two actions - both criminal and civil - 

have as a common source that the same offense can be 

exercised concurrently in the same criminal process; in 

this sense, the romanian specialists in the field of 

criminal procedural law were pronounced. The 

Romanian criminal procedure has been known this 

system since 1864.2 

                                                 
1 Ion Neagu, Drept Procesual Penal.Partea Generala, Bucuresti,Ed. Global Lex, 2007, p.73 
2 G. Theodoru, Tratat de Drept Procesual Penal, BucureἨti, Ed. Hamangiu, 2008, p. 113-114 

2. Fraud by credit bank contracts. 

The crime of fraud is one of the most important 

threats facing the contemporary Romanian society. A 

particular feature of this form of criminal behavior is 

fraud by credit bank contracts 

The economic crisis that the Romanian society 

has traveled since 2009 proved a particularly cruel 

reality: a large part of the loans granted by the banking 

units were fraudulently granted and the accompanying 

guarantees had no real effective coverage . The desire 

for enrichment of bank employees (who were rewarded 

by the amount of the credits granted, without counting 

that they later did not have any chance of recovering the 

amounts of money granted), the lending policy (the 

granting of loans was not decided by an independent 

structure in the bank's structure that has no contact with 

the client, but also by the officials of the agencies and 

branches to be rewarded for the respective credits), the 

formal verification of the sources of income for those 

applying for loans (the information in the income 

certificates, which most of the time they were forged, 

were not for example checked at the Territorial Labor 

Inspectorates) were the main elements that favored 

fraud. Practice has shown that there have been 

numerous criminal networks specializing in 

fraudulently obtaining credits, networks formed of 

managers of commercial companies (who issued 

employee certificates although their companies did not 

carry out any concrete economic activity, the only 

purpose of the existence of these companies being 

strictly deception banking units), bank officials, 

persons with the ability to falsify identity documents or 

other documents, etc. Against the backdrop of the 

desperate financial situation of many people, these 
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groups have found numerous clients who have agreed 

to contract bank loans in their own name, with most of 

the loans coming back to the members of the criminal 

group.  

Although the period we refer to seems far away, 

judicial practice proves that there are many cases 

currently pending court trials dealing with such bank 

frauds. Although such crimes are not as common at 

present, they are a constant reality. 

3. Solving the civil action. 

In this article, we aim to deal with the issue of 

solving civil action in the case of a fraud committed 

through credit agreements. Is such a civil action 

exercised by the banking unit in criminal proceedings 

admissible? And if so, under what conditions? The 

solutions were contradictory in the case-law. 

In a first opinion, it was considered that the 

exercise of civil action in this case is inadmissible. The 

credit agreement between the bank unit and the person 

who took the credit is an enforceable title according to 

O.U.G. no. 99/2006. Thus, according to art. 120 of 

O.U.G.  no. 99/2006, credit agreements, including real 

or personal guarantee contracts, concluded by a credit 

institution shall be enforceable titles. 

The civil party already has an enforceable title, 

represented by the credit agreement, so that the 

admission of the civil action would lead to two titles for 

the same claim. In other words, the civil party already 

has an enforceable title in respect of that amount, the 

enforceable title which is precisely the contract of 

credit concluded. As a result, the enforcement of these 

titles would be of greater interest to the civil party, even 

through a forced execution conducted with the bailiff.  

The situation is similar to the one in which the 

civil action is taken in the case of the offense of family 

abandonment, although for the maintenance pension 

there is an enforceable title represented by the court 

order by which the parent was obliged to pay it. In this 

respect, it has been stated in the case-law that "as 

regards the civil aspect of the present case, the court 

found that there was a ground for inadmissibility of the 

civil action, deriving from the fact that no longer a 

decision can be made to order the defendant to pay of 

the amounts targeted in the criminal proceedings, as 

long as the defendant has already been obliged, in a 

civil proceeding, to pay exactly the same amounts and 

the same title. In other words, the civil party already has 

a writ of execution on the respective pension, an 

enforcement order which is precisely the final and 

irrevocable civil sentence by which the defendant was 

obliged to pay a monthly maintenance pension.ᾴ3 

In another opinion it is considered that in such 

cases, the court is obliged to order the cancellation of 

                                                 
3 Jud. . BraἨov, s. pen., sent. pen. nr. 2075/11.10.2016,  J. TimiἨoara, s. pen. sent. pen. nr. 3073/7.10.2016, in I. Neagu, M. Damaschin, A.V. 

Iugan., Codul de ProcedurŁ PenalŁ Adnotat, BucureἨti, Ed. Universul Juridic, 2018, p. 91-92. 
4 C. Apel BucureἨti, s. I pen., dec. nr. 1463/1.11.2018, unpublished 
5 C. Apel BucureἨti, s. a II-a pen., dec. nr. 308/23.02.2016, unpublished. 
6 See also, T. BucureἨti, sent. pen. nr. 221/13.02.2019, unpublished. 

credit agreements as a result of the restoration of the 

previous situation, and these have been hit by absolute 

nullity as a result of the unlawful cause. Under the 

conditions of the abolition of credit agreements, the 

possibility for the bank to make claims in the criminal 

proceeding opens through the exercise of civil action. 

In other words, the bank will not have two enforceable 

titles, because when the court order by which the 

defendant was ordered to pay the sums due defines 

definitively, the credit agreement is abolished and 

therefore can not constitute a basis for enforced 

execution the one found guilty. 

4. Possible solutions 

In our opinion the first opinion is the correct one. 

In this sense, it is also the majority practice. For 

example, in a recent ruling, the Bucharest Court of 

Appeal stated that "the Court, in line with the view of 

the court of first instance, notes that the claims relating 

to the credit agreement concluded with the defendant B 

in the amount of RON 30 485.90 are inadmissible since 

the contract in question is an enforceable title, so that 

the admission of a civil action under this contract would 

lead to two titles for the same claim.ᾴ4 In another case, 

another panel of judges from the same court stated that 

"in such situations, there is no question of an unlawful 

cause of the contracts concluded, but of a vitiation of 

consent (inferiority), which only attracts the relative 

nullity of credit agreements . At the same time, as long 

as the civil party already had an enforceable title against 

the defendants, it is questionable to what extent he 

could claim the same claims in a criminal trial.ᾴ5 

Besides, we can not help notice that the second 

opinion would only cause many practical difficulties. 

For example, almost always bank units do not wait for 

the criminal process to be finalized but address the 

bailiff to execute the credit agreement. If the credit 

agreement were to be canceled as a result of restoring 

the previous situation, virtually all execution acts under 

the credit agreement would have to be effectively 

abolished as a result of the principle of accessorium 

sequitur principalae. Such an interpretation would only 

jeopardize the principle of legal certainty and would be 

capable of generating new litigation (for example, the 

debtor's assets have been executed and leased to a third 

party in good faith). Even more obvious is the 

erroneous nature of that view if the credit agreement 

was associated with a mortgage contract on the assets 

of a third party.6 In this situation, cancellation of the 

credit agreement would lead to the termination of the 

mortgage contract as a result of the latter's accessory 

character. Practically, as a result of this interpretation, 

the bank would obviously be disadvantaged because it 

would lack a real estate collateral that it consented to 
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granting credit. In particular, the bank would have 

diminished its chances of obtaining compensation for 

the damage caused. 

That is why we consider that in such cases the 

banking units are not in a position to demand 

compensation for the damage in the criminal 

proceedings, but will execute the credit contract. 

However, two exceptions are to be recognized 

from this rule: the situation in which the bank carries 

out the civil action against other participants in the 

offense than the one with which it actually concluded 

the credit agreement and the hypothesis in which the 

credit agreement was obtained under a different name, 

using fake identity documents. 

In the first case, obviously civil action is 

admissible in respect of the damage created, the civil 

party having no enforceable title against the defendant 

in respect of these amounts, if he is complicit or 

instigator of the acts by which the bank was deceived. 

In the same sense, in a solution of judicial 

practice, it was shown that "regarding the rest of the 

claimed claims, in the context in which the defendant 

had the procedural quality of accomplice and instigator 

of the material acts by which the bank was injured, the 

civil party does not have a enforceable title against the 

defendant, but only against the suspects for whom the 

case was closed in the course of the criminal 

prosecution - as the act does not present the degree of 

social danger of a crime - and on whose behalf the 

contracts in question were concluded. Under these 

circumstances, amounts of money corresponding to 

credit agreements made by suspects AC, IM, RN and 

ZM with the civil party through the support and at the 

request of the defendant may be the object of the civil 

action in question. 

In a fair and thorough manner the court of first 

instance analyzed the conditions of civil liability in 

question, 998-999 C.civ. previously valid on the date 

when the offense was committed, holding that the 

offending offense is the action of the defendant to issue 

false certificates, which allowed AC, IM, RN and SM 

to obtain credits, although not they had this right. 

Indeed, the condition of the existence of damage is also 

met, since the actions of the accused have caused 

material damage, amounting to the amounts with which 

the civil party has been harmed by the non-repayment 

(or delayed repayment) of the loans. At the same time 

it was rightly pointed out that the damage caused is the 

consequence of the illicit deed committed by the 

defendant, the act being committed by the guilty 

defendant, having the possible consequences of his 

actions on the civil party, consequences that, even if he 

did not follow, he accepted. 

The Court observes that the first instance found 

that there are fulfilled the conditions for the detention 

of the defendant's civil liability and legally forced the 

defendant to pay the amount requested by the civil 

party. The Court also takes into consideration the 

                                                 
7 C. Apel BucureἨti, s. I pen., dec. nr. 1463/1.11.2018, unpublished. 

provisions of Art. 1382 of the Civil Code, according to 

which those responsible for a damaging act are held 

jointly and severally liable for the damage and, in the 

case of joint and several liability, the creditor is entitled 

to require any person to execute the full benefit of the 

obligation which is the subject of the obligation. 

The defendant had in the criminal case in 

question, complicity in the material acts imputed to 

suspects AC, IM, RN and ZM. Therefore, in this 

situation, the civil party could claim payment of the 

entire debt from any of those charged with the civil 

liability.ᾴ7 

Also, in the second case the civil action is 

admissible. The credit contract is concluded by the 

defendant under another name, it is obvious that the 

bank does not have a writ of execution against him and 

can not carry out his forced execution. Under these 

circumstances, it is necessary to terminate the 

concluded credit agreement, which is being punished 

with absolute nullity for the unlawful cause and the 

substantive settlement of the civil action. 

If the court will effectively resolve the civil 

action, the question arises as to how the amount of the 

damage will be determined, namely whether the 

defendant will be required (of course, in addition to the 

amount borrowed) to pay all the penalties and 

commissions provided in the credit agreement or just to 

pay legal interest. 

The problem arises from the art. 19 par. (1) 

C.pr.pen. in which it is stated that the civil action in the 

criminal proceedings has as object the tortuous civil 

liability of the persons responsible under civil law for 

the damage caused by committing the deed which is the 

object of the criminal action. As regards tort liability 

and not contractual liability, the question arises as to the 

extent to which the provisions of a contract for 

determining the amount of the damage can be taken into 

account. Moreover, the fact that the credit agreement in 

question is abolished must also be taken into account. 

Could such a contract be the basis for calculating the 

damage? 

In the case-law, the views on how to calculate the 

damage in the case of frauds in the conventions, in the 

event that the parties have introduced a criminal case, 

are controversial. 

For example, in a case involving a crime of fraud, 

consisting in the fact that the defendants as promise-

sellers deceived 8 (eight) persons by signing of the sale-

purchase pre-contracts with the notary of apartments to 

be built in Sibiu, for which the injured parties paid 

between 5.000-64.000 euros (penalties were set in each 

contract if the promissory-sellers did not sell the 

apartments), and later they found that those the 

apartments were either sold to others or were not 

finalized and entered in the Land Book, the defendants 

refusing under certain pretexts to repay sums of money 

collected in advance, the court, by settling the civil 

action, ordered the defendants not only to pay the sums 
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received but also to pay penalties according to the 

concluded contracts.8 

In another case, the defendant was convicted of 

deception, noting that he had requested from B.C.R. SA 

a credit of 43.500,00 Euro, granted on February 27. The 

credit was guaranteed with the apartment located in 

Vaslui, ķMM, bl. 337, et. 3, sc. C, ap. 7, on which a 

first-rank mortgage was signed in favor of the bank, 

authenticated by the conclusion no. 735 dated 29 

February 2008 by the Bureau of Notary Public 

Associates B.M. and CRD defendant stating that the 

flat is good for themselves and "is free of charges or 

prosecutions of any kind on it there is litigation 

pending, being the acquisition date and so far legally 

and continuously" in its property despite the fact that 

that apartment was a common good of the defendant 

and his wife with whom he was in the process of 

divorce. The court, admitting the civil action brought 

by the bank unit, ordered the defendant to pay the 

outstanding debit and penalties under the credit 

agreement.9 

Conversely, in a case where the defendant was 

convicted of fraud, it was noted that the defendant 

misled the injured person C.D. after 14 October 2011 

when the parties authenticated B.N.P. A.A.A. the 

addendum to the authenticated Sale / Purchase 

Agreement dated September 29, 2011 (ending the 

authentication of October 14, 2011) invoking various 

unrealistic reasons not to end on January 25, 2012, the 

purchase contract for the studio for which an 

antecontract was previously concluded selling sale for 

the price of 26,000 euros, the goal pursued by defendant 

BH being to get a better price from another buyer for 

the same studio (32,000 euros) and thus causing 

damage to the injured party C.D. by the fact that he 

could not become the owner of the respective studio 

and can not oblige the defendant B.H. to conclude an 

authentic act of sale, provided that the respective studio 

was sold at auction under a forced execution procedure 

and subsequently sold to another person. 

In the case, at the time of the conclusion of the 

sale / purchase agreement, the injured C.D. paid the 

accused B.H. the amount of 22,000 euros by bank 

transfer from C.M. - Buyer's father opened at Banca 

R.D. in the account of the defendant B.H. opened at the 

same bank. The price difference of 4,000 euros was to 

be paid by the injured C.D. in 2 installments, namely 

2,000 euros until September 30, 2012, and 2,000 euros 

by September 30, 2013. The authentic purchase 

purchase agreement for the studio would be completed 

on September 30, 2013, otherwise defendant BH had to 

pay the injured party double the amount of the advance 

received or the injured party may apply to the civil 

court to obtain a court order to place a sale-purchase 

contract for that studio. 

                                                 
8 I.C.C.J, s.pen., dec. pen. Nr. 2978/13.11.2014, according www.scj.ro 
9 C. Apel IaἨi, s.pen., sent. pen. nr. 82/18.12.2014, according www.scj.ro; n the appeal made by the banking unit, the court ordered the 

pending settlement of the civil action following the death of the defendant - I.C.C.J, s.pen., dec. pen. nr. 197/29.05.2015, according www.scj.ro 
10 I.C.C.J, s.pen., dec. pen. nr. 219/12.06.2015, according www.scj.ro 

Solving the civil action, the appellate court held 

that it is not possible to order the defendant to pay 

double the advance received from the injured party, 

namely the sum of 44,000 euros, as this sum has its 

source in the clauses of the bilateral sale-purchase 

promise. However, the defendant's liability is engaged 

in the criminal offense on a non-contractual basis. In 

this respect, the appellate court considered that there 

was no causal link between the defendant's act of 

misleading the injured party and the amount of the 

damage consisting in the payment of an additional 

amount equal to the advance paid by the injured party 

resulting from the failure to execute the pre- for sale ï 

purchase.10 

In our opinion, in such cases, the defendant may 

be required to pay all the interest and penalties 

stipulated in the credit agreement, and not just to pay 

the legal interest. As long as both parties to the contract 

have agreed on the claims that the creditor may claim 

in the event of the debtor's non-performance, there is no 

reason that this clause will not produce its effects for 

the future until the payment effective flow. 

It is necessary that the contractual provisions 

relating to the calculation of interest and commissions 

due by the defendant should continue to exist only for 

the proper compensation of the civil party, who is 

entitled both to recover the actual loss and the 

unrealized gain. If the defendant were not obliged to 

pay the interest and commissions set, it would be the 

paradoxical situation in which debtors of bad faith, who 

obtained fraudulent credits through the use of falsified 

documents, owe the bank in case of default of the credit 

compensation lower than a bona fide debtor who has 

legally obtained a credit and can no longer pay for it 

due to objective circumstances. 

One last issue we want to address is the possibility 

of the criminal court invested with the resolution of 

civil action in these cases to censure the penalties and 

interest set out in the credit agreement and to find that 

these are abusive clauses. 

In our opinion, not only can the court, but it is 

even obliged (including ex officio) to consider whether 

the bank contract, which is the basis for establishing the 

amount of the damage in the criminal proceedings, 

contains abusive clauses or not. 

As regards the possibility for the court to raise of 

its own motion this issue, the Court of Justice of the 

European Union in Murciano Quintero judgment C-

240/98 decided that the protection afforded to 

consumers by Directive No. 93/13 on unfair terms in 

consumer contracts requires the national court to be 

able to examine of its own motion whether a contract 

clause inferred from the judgment is abusive. 

Applying this rule in practice, a court held in a 

case that the clause in Article 6 (2) of each credit 

agreement, which provides for penalties of 1% per day 
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of delay, must be interpreted in the light of the 

provisions of Law No 193/2000 , with amendments to 

the abusive clauses in contracts between traders and 

consumers, in force at the time of the conclusion of the 

agreement between the parties to the dispute. Under 

Article 1 paragraph 3, traders are forbidden to stipulate 

abusive clauses in cartels with consumers. 

Any contract provision that has not been 

negotiated directly, which does not allow the consumer 

to influence its nature and which creates a significant 

imbalance between the rights and obligations of the 

parties to the detriment of the consumer and violates the 

principle of good, is regarded as an abusive clause 

under Article 4 of the same act, Faith. 

Thus, this provision protects the interests of the 

consumer, in the sense of allowing the possibility of 

negotiating the contractual terms from equality, while 

being an expression of the actual (real) manifestation of 

the will of freedom. 

According to the court, the clause inserted in 

Article 6 (6) (2) of the General Conditions, which does 

not limit the amount of penalties in time or in amount, 

thus allowing the creditor to remain passive until the 

limitation period is fulfilled, does not entirely satisfy 

the requirements of a clause complying with legal 

provisions and the principle of good faith. That is 

because, on the one hand, the debtor could not have 

influenced its content, since that convention is a 

standard contract, which contains pre-established 

clauses unilaterally. On the other hand, the provision in 

question produces a serious imbalance between the 

situations of the parties, to the detriment of the debtor, 

because it establishes a unilateral liability by forcing 

the debtor to pay penalties in the event of default or late 

enforcement but not the creditor . 

Under these conditions, seeing also the provisions of 

letter i) of Annex no. 1 to Law no. 193/2000, which lists 

exemplary types of abusive clauses, including the 

obligation to pay disproportionately high amounts in case 

of non-fulfillment contractual obligations by the trader in 

comparison with the damage suffered by the trader, the 

court instance considered that the obligation of the debtor 

to pay penalties in an unlimited amount, reaching a value 

exceeding two or three times the value of the debit for 

example, in the case of RN the outstanding capital is 

13,273.68 lei and the delay penalties are 45,062.34 and in 

the case of ZM the remaining capital is 6,894.75 lei and 

the penalties are 22,096.82 lei - is justified by the actual 

loss suffered by the creditor, since in the period between 

the date of declaring the maturity of the loan up to which 

the penalties have been calculated - not serious monetary 

instability) is an abusive clause that damages the interests 

of the consumer-debtor. 

Failure to observe the imperative, public order 

provisions of Article 4 of Law no. 193/2000 brings the 

total absolute nullity of the aforementioned abusive 

                                                 
11 Jud. Sect. 5 BucureἨti, sent. pen. nr. 1316/2.05.2018, unpublished. 

clauses. The sanction of invalidity has a virtual 

character, but it certainly results from the way in which 

the legal provision is drafted, as well as from its 

rationale and purpose. 

Considering that the law was adopted to transpose 

the European Community Directive No.93 / 13 on 

unfair terms in consumer contracts and Romania has 

assumed the obligation to transpose and effectively 

apply Community legislation in inter-individual 

relations, only an interpretation that ensures the 

effective effectiveness of the prohibition of imposing 

unfair terms in contracts between traders and 

consumers can ensure the attainment of the aim pursued 

by the legislature, namely to discourage the laying 

down of unfavorable clauses for consumers under the 

general conditions imposed on them. 

From the wording of the contract, which in fact is 

an adhesion contract, the party having no active role in 

negotiating the clauses, it has not obviously been that 

the debtor has had an effective opportunity to influence 

the nature of the inserted clauses, including those 

relating to and the amount of penalties in case of late 

payment of invoices and the collection of a pre-term 

termination fee. 

On the effects of ineffectiveness, the Court held 

that in the judgment in Case C-618/10 Banco Español 

de Credito SA, the Court of Justice of the European 

Union stated that the national courts had only the 

obligation to exclude the application of an unfair 

contractual clause so that it produces binding effects on 

the consumer, but without being able to alter its content. 

That contract must, in principle, continue to exist 

without any change other than that resulting from the 

abolition of unfair terms inasmuch as, in accordance 

with the rules of national law, such maintenance of the 

contract is legally possible . 

Under these circumstances, the court deduced 

from the amount of the damage claimed by the civil 

party the amount of penalties calculated according to 

the contract.11 

5. Conclusions 

As we have seen, the practical problems faced by 

courts in dealing with civil action in the case of credit 

fraud were quite numerous. Under these circumstances, 

the case-law solutions were also very varied. 

Unitary jurisprudence is an indispensable element 

for increasing citizens confidence in the justice system. 

We hope that the present study, through the solutions 

proposed and the case-law presented, will be a first step in 

the unification of judicial practice and a useful tool for 

every person involved in the execution of the act of justice, 

and why not for any person interested in the issues 

presented. 
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ACTUAL PROBLEMS OF REALIZATION OF THE  RIGHT OF PERSONAL 

PROTECTION OF THE  ACCUSED IN THE CONTEXT OF THE REQUIREMENT 

FOR A TERM FOR PRE-TRIAL  INVESTIGATION ACCORDING TO THE 

BULGARIAN CRIMINAL PROCEDURE CODE.  

Lyuboslav LYUBENOV* 

Abstract 

The present scientific publication represents an attempt for clarification the question, how affects the principle of 

objective truth and the right of personal protection of the accused person to carry out the pre-trial investigation in an explicity 

regulated by law period of time? For this purpose, is made an obserbance of Art.234, par.7 of the Criminal Procedure Code 

of the Republic of Bulgaria and the legal consequences. Based on the understanding that the defendantôs right to personal 

protection is in its broadest sense, a recognized and guaranteed opportunity for personal, active participation in criminal 

proceedings we have mainly dealt with the issue of excluding important evidence of justification only because they were 

collected beyond the period of investigation and over the forms of limiting the personal activity of the accused person in the 

preliminary stage of trial through the investigation period itself. In the context of the problems described, a case- law of the 

European Court of Human rights has also been discussed. In the final part of the report are made theoretical conclusions on 

the basis of which were formulated proposals for improvement of the Bulgarian Code of Criminal Procedure. 

Keywords: right of personal protection, criminal procedure law, European court of Human right, case-law. 

1. Intr oduction 

The ground for this paper is the latest 

amendments made 2017 in Art. 234 of the Criminal 

Procedure Code of Republic of Bulgaria. With these 

amendments, the legislator finally strengthened his 

understanding of conducting the pre-trial investigation 

in absolute term. In my opinion, this normative 

innovation inadvertently contradicts the disclosure of 

objective truth and the right to personal protection, 

which is linked to the requirement for the duration of 

the study in several different directions: personal 

protection is exercised at all stages of the process (Art. 

122 par. 1 from the Constitution of Republic of 

Bulgaria; Article 15 of Criminal Procedure Code of 

Republic of Bulgaria); the accused as a rule presents 

and is involved in the pre-trial investigation (Art. 206 

of the Criminal Procedure Code); the accused has the 

opportunity to make evidential requests and to lay 

evidence in the course of the investigation (Art.55, 107 

and 230 of the Criminal Procedure Code); the accused 

has the right to a sufficient time to prepare for his 

defense (Art. 6 (3) (b) ECHR). The present exposition 

describes this problem and offers a solution.  

2. Content 

According to the amended Art. 234, par. 1 of the 

Criminal Procedure Code ñThe investigation shall be 

performed and the case forwarded to the prosecutor 

within two months from the date of its institution.ò 

                                                 
* Lecturer, PhD candidate, Faculty of Law University of Ruse ĂAngel Kanchevò (e-mail: lvlyubenov@uni-ruse.bg) 

In par. 2 of the same article is expressly 

prescribed the possibility of shortening the basic term 

for investigation by the prosecutor by defining shorter 

than the two-month period, and in par. 3 - possibility of 

extending the term under par. 1 in the factual and legal 

complexity of the case by up to four months, in cases 

where it can be assumed that the extended term is also 

insufficient, the administrative head of the respective 

prosecutor's office or a prosecutor authorized by him 

may extend the extended term at the request of 

supervising prosecutor, and the period of any extension 

may not be longer than two months. In paragraph 4 of 

Art. 234 of the Criminal Procedure Code, it is stated in 

particular that ñ The reasoned request for prolongation 

of the period shall be sent before expiration of the terms 

under Par. 1 and 2. Consequently, the timely 

completion of the pre-trial phase of the process is 

legally secured, above all with the introduction of a 

preliminary pre-trial investigation. 

The investigating authorities must, as a general 

rule, clarify the facts and circumstances of the criminal 

proceedings within the prescribed time limit, and only 

exceptionally, for a shorter or longer term but always in 

a clearly specified time, unlike the court which Art. 22, 

par. 1 of the Criminal Procedure Code empowers the 

general obligation to consider and resolve the cases 

within a reasonable time. This dual mode of 

development and completion of criminal proceedings 

inevitably leads to a number of both theoretical and 

practical problems. 

It is not clear from the law itself why the court at 

the stage of a judicial investigation should not be 

stimulated and accordingly limited in its actions by a 

deliberate time limit, and the pre-trial authorities must. 
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Although in substance, the investigation activity is 

identical and with the same procedural importance for 

the entire criminal process - a concrete act of revealing 

the objective truth by getting to know the issues 

relevant to the proper resolution of the case. The 

described ambiguity is exacerbated when the 

possibilities for disclosure of the objective truth of the 

court are compared with those of the investigating 

police authorities and the investigators who ex lege are 

obliged in the pre-trial phase of the trial to conduct a 

full, objective and comprehensive study within the two-

month period because the extension and the shortening 

of the investigation period is not a mandatory one, but 

only a discretionary option, and secondly an 

opportunity addressed to the prosecutor, i.e. lies beyond 

their own discretion and authority - argument Art. 234, 

par. 2-3 Criminal Procedure Code. In other words, there 

is no answer to the question why the same criminal case 

at the pre-trial stage is considered according to the 

legislator's preliminary assessment of a sufficient time 

for its solution, and in the court - according to the 

court's decision, for a reasonable time?! It can be 

summarized that the pre-trial investigation ñipso iureò 

should take place and the case should be handed over 

to the prosecutor within two months of its formation in 

accordance with Art. 234, par. 1 of Criminal Procedure 

Code, as ñde lege lataò conducting the preliminary 

investigation within the terms of par. 2-3 of the same 

article, constitutes an optional deviation from the 

general text (Article 234, paragraph 1 of the Criminal 

Procedure Code), i.e. an exception to the general rule 

and not the basic rule itself. The latest amendments 

from 2017 in Criminal Procedure Code do not 

contradict this conclusion. Although, in Art. 234, par. 3 

of the Code states that the investigation period may be 

extended, i.e repeatedly and not once, it can not be 

assumed that the extensions themselves can be carried 

out indefinitely, because, according to Art. 203 par. 2 

of the Criminal Procedure Code: ñ The investigative 

body shall be obligated within the shortest possible 

period to collect the necessary evidence required for the 

discovery of the objective truth, being guided by the 

law, his/her inner conviction and the instructions of the 

prosecutor.ò 

From the aboved, it can be safely concluded that 

the existence of an obligation to carry out the 

preliminary investigation as soon as possible 

necessarily implies an obligation to temporarily reveal 

the objective truth in the pre-trial phase of the trial. This 

is because the objective truth ñde jureò is revealed only 

through a lawful investigation, that is, in the order and 

with the means stated in the code ï argument- Article 

106 of the Criminal Procedure Code. The normative 

introduction of a deadline for revealing the objective 

truth is in disharmony with Art. 121, par. 2 of the 

Constitution of Republic of Bulgaria, according to 

which: ñThe proceedings in the cases ensure the 

establishment of the truthò. The constitutional 

                                                 
1 ʉ. ʇʘʚʣʦʚ, ʅʘʢʘʟʘʪʝʣʝʥ ʧʨʦʮʝʩ ʥʘ ʈʝʧʫʙʣʠʢʘ ɹʲʣʛʘʨʠʷ ï ʦʙʱʘ ʯʘʩʪ, ʉ. Ăʉʠʙʠò, 1996 ʛ., ʩ. 108. 

legislator is categorical that all procedure, i.e pre-trial 

proceedings, is organized and structured in such a way 

as to ensure that the knowledgeable subjects can reach 

the objective truth in full and not as far as possible 

within a certain procedural timeframe. This 

understanding could be reached in another formally-

logical way, namely, it is not possible to fulfill the tasks 

referred to in Art. 1 of the Criminal Procedure Code 

without ñ... establishing the facts and circumstances of 

the criminal process as they have been in the objective 

realityò1. For example, disclosing the offense and 

disclosure to the guilty is always a function of clearly 

illustrating the criminal event and the involvement of 

the accused in it. The timely discovery of objective 

truth violates the very principle of objective truth 

(Article 13 of the Criminal Procedure Code) and leads 

to conclusions, most of which are absolutely 

unacceptable: 

First of all, it is clear from the obligation that the 

objective truth be strictly established within the pre-

trial investigation period that it must be disclosed on a 

provisional basis - to the extent that the term has not 

expired, and not unconditionally, as stated in Art. 13 of 

the Criminal Procedure Code - with all necessary 

measures for the purpose. 

Second, since the objective truth must be 

disclosed only within the period of investigation and 

not according to the need to examine all the 

circumstances relevant to the outcome of the case, it is 

permissible and sufficient that it be sought in part rather 

than in full, exhaustively. 

Third, as the objective truth is revealed 

exclusively within the time limit and not according to 

the factual nature and legal complexity of the case, it is 

permissible to derive it entirely according to the 

diligence, the approach and the subjective possibilities 

of the investigative bodies to orientate quickly and 

correctly in time. 

Fourth, the requirement for objective truth to be 

ñdeliveredò, that is brought quickly into the process, 

finally stimulates the investigating authorities to ignore 

the details of their work, which increases the risk of 

procedural errors and significantly reduces the quality 

of their work. 

Fifth, the disclosure of objective truth with the 

judicious speed, but without the necessary quality, 

excludes the possibility of a proper settlement of the 

case. 

Sixth, according to the practice - the wrongful 

resolution of the case always comes at the expense of 

citizens' rights and their trust in the justice system, etc. 

From the above, it can be inferred that the 

disclosure of objective truth within the explicitly 

defined time frame for pre-trial investigation is a 

factual and formal-legal disagreement with the lawful 

and proper resolution of the case. This disagreement 

ultimately reduces considerably the security of state 

interests and hence of personal interests, because ... ñin 
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our criminal proceedings, the interests of the state are 

harmoniously combined with the interests of the 

personò2 Therefore, the timely disclosure of objective 

truth adversely affects the full exercise of the 

defendant's right of defense. Personal protection, 

conceived as a specific subjective right, means the 

possibility of self-defense of certain rights and 

legitimate interests in the criminal process - active 

participation aimed at highlighting those circumstances 

of the subject of proof that exclude or mitigate the penal 

liability of the accused i.e. disclosure of objective truth 

about them from the accused himself. From this point 

of view, personal protection always helps to properly 

solve the case. The introduction of a time-limit for 

disclosure of the objective truth in the pre-trial phase 

infringes the right to personal protection, so that, 

through its exercise, the accused reveals the truth of the 

factual situations in which he is using the case. 

The necessity for the objective truth to be 

revealed exclusively within the term for pre-trial 

investigation is imposed in Art. 234, par. 7 of Criminal 

Procedure Code, with the following wording: ñ... 

Investigative actions taken outside the time limits under 

Paragraphs 1 - 3 shall not generate legal effect and the 

evidence collected may not be used before court for the 

issuance of a sentence.ò Consequently, the disclosure 

of the objective truth by will and by the means 

described in the code by both the state and the accused 

outside the term a pre-litigation investigation is 

inadmissible in nature and the person subject to it 

should be subject to a procedural penalty consisting in 

disqualification of the evidence gathered outside the 

due date. Although the procedural inadmissibility of 

evidence and evidence attracted outside the term of 

investigation is not a classical legal sanction, since it 

neither adversely affects the person of the offender by 

imposing certain sanctionary consequences on him 

(burdens, deprivation) nor his property. It is a typical 

procedural penalty aimed at restoring the situation 

existing before the offense. 

By argument of legal theory, the term is relevant for 

a certain period of time in which legal rights are exercised 

and legal obligations are being fulfilled. From the point of 

view of its realization, it is an event, as the physical 

exhaustion of time occurs regardless of the presence of 

human will for that3. As an event in certain cases, the term 

is raised by the legislator as a particular legal fact from the 

category of legal events, the preliminary manifestation of 

which is confined to the appearance of certain legal 

consequences. Considered as a legal fact, the term is part 

of the composition of the legal phenomenon - a necessary 

component of it and a separate, independent precondition 

for the creation, modification or extinction of rights and 

obligations4. In the indicated sense the legislator in Art. 

                                                 
2 ʇʘʢ ʪʘʤ, ʩ. 90. 
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5 ʅ. ɼʦʣʘʧʯʠʝʚ, ʅʘʢʘʟʘʪʝʣʥʦ ʧʨʘʚʦ ï ʦʙʱʘ ʯʘʩʪ, ʉ., Ă ʀʟʜʘʪʝʣʩʪʚʦ ʥʘ ɹʲʣʛʘʨʩʢʘʪʘ ʘʢʘʜʝʤʠʷ ʥʘ ʥʘʫʢʠʪʝò, 1944 ʛ., ʩ.202. 
6 ʇʘʢ ʪʘʤ. 

234, par. 7 of the Criminal Procedure Code treats the term 

of investigation. A careful analysis of the provision shows 

that the expiration of the investigation period is a legal 

fact, the manifestation of which exits the pre-emptive 

environment for a pre-trial investigation. In other words, 

the expiration of the terms under par. 1-3 of Art. 234 of 

Criminal Procedure Code entails the obligation to suspend 

the investigation, the non-fulfillment of which leads to 

procedural sanction - the procedural inadmissibility of the 

collected material and the impossibility of being used by 

and before the court in the issuing of the sentence. But in 

order to be an imperative, the law is ñ... above all- 

evaluation normò5. This is because ñ... whoever wants to 

motivate someone, he must know beforehand towards 

what he wants to motivate; he must have assessed that 

thing in a certain positive sense, i.e. to have found it 

valuable.ò6  In this logical sequence, the norm of Art. 234, 

par. 7 of Criminal Procedure Code should also state what 

is the state of public law that is behind its imperative, i.e 

what is publicly worthwhile and what is not to occur or not 

to be subject to sanction. Obviously, the legislator has 

considered it to be publicly harmful to use evidence 

gathered beyond the time-limit for pre-trial investigation, 

i.e, it is publicly valuable to close the criminal proceedings 

quickly. This legislative decision can only be justified if 

the exclusion of evidence formally collected outside the 

time-limit for pre-trial investigation is in favor and not at 

the expense of the rights and legitimate interests of the 

participants in the criminal proceedings and, in particular, 

the accused as a subject in the pre-trial phase and in the 

judiciary. Simple verification of the claim that the rapid 

completion of criminal proceedings corresponds to the 

effective and efficient protection of the legal good of the 

accused leads to important results, some of which are 

considered as significant below. 

First, from the literal interpretation of Art. 234, 

par. 7 of the Criminal Procedure Code, it is remarkable 

that there is no obstacle to certain justifiable evidence, 

that they are inappropriate and consequently used in the 

process, even though the request for their collection 

was made at the end of the term or shortly after its 

expiration, only on the pretext that their collection 

outside the same would not produce the intended legal 

consequences and would therefore be meaningless. 

This, in turn, is nothing other than depriving the defendant of 

free evidence valuable evidence, especially considering the 

fact that the taking of evidence and the collection of the 

materials mentioned therein takes place outside his or her 

personality. It is addressed to the competent state authorities 

as a procedural obligation (Article 107 of the Criminal 

Procedure Code), which can not be implemented in a timely 

manner, even consciously, in general. The omission of the 

term for unreasonable reasons is irreparable - Art. 186, par. 1 

of the Criminal Procedure Code and the disciplinary 



104  Challenges of the Knowledge Society . Criminal Law  

sanctioning of state bodies for deliberate procedural passivity 

will in no way remedy the unfavorable consequences of 

expiry of the term for the accused. 

Second, the provision mentioned above precludes 

the acceptance of any documentary evidence deposited 

personally by the accused, even when the expiration 

date is only one day, which is absurd and in violation 

of his or her effective personal protection. It goes 

without saying that there is no obstacle to the accused 

by an active subject of the investigation to be reduced 

to a passive object of the same by means of purely 

formal legal arguments. 

Third, Art. 234, par. 7 of the Criminal Procedure 

Code makes it possible to exclude without justification the 

exculpatory evidence that is included outside the general 

investigation period by carrying out procedural 

investigative actions (prequisition, search, seizure, etc.).7 

Fourth, the continuation of the term in the 

criminal proceedings, according to Art. 185, par. 1 of 

Criminal Procedure Code is only possible if it is 

determined by the court or pre-trial bodies in the 

presence of valid reasons and the filing of an 

application before the expiration of the term. Probably, 

because the time for investigation is determined by law, 

not by a body of pre-trial proceedings or by the court, 

the legislator in par. 3 of Art. 234 talks about the 

extension of the investigation period. It is obviously a 

particular case of extension of the time-limit, since 

there is no significant difference between the extension 

and the extension of the time-limit, in both cases an 

additional period of time is added to one expiration 

date. But, and the ñspecialò extension of the term within 

the meaning of Art. 234, par. 3 of the Criminal 

Procedure Code shall be implemented by decision of 

the prosecutor or of the administrative head of the 

respective prosecutor's office. Then, what is the 

guarantee that the extensions of the pre-trial time will 

not be carried out systematically for the prosecution's 

needs and too little, or at least for those of the defense? 

Fifth, the availability of time-limits for pre-trial 

investigation encourages public authorities to transfer the 

evidence-based process primarily to the judicial phase, 

where the judicial investigation is conducted within a 

reasonable, not exactly specified, time. This inevitably 

leads to the occurrence of a probative incompleteness, 

which is in some cases absolutely insurmountable to the 

accused, even due to the nature of the evidence itself, 

which can be erased, destroyed or damaged by the 

beginning of the judicial investigation. On the other hand, 

probative deficiency is a basic prerequisite for raising and 

introducing unjustified and unlawful charges. It fills the 

environment for making erroneous conclusions about the 

existence of the necessary and sufficient grounds for 

drafting and filing the indictments in court (Article 246 of 

the Criminal Procedure Code), as the prosecutor is 

deprived of ñ... all the evidence that could be objectively 

gathered and investigate in the pre-trial investigation.ñ8 
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Sixth, according to Art. 234, par. 7 of Criminal 

Procedure Code, the materials gathered outside the 

term for pre-trial investigation can not be used, but only 

when the sentence is handed down. Therefore, per 

argumentum a contrario, they could be used in the 

enforcement of other judicial acts. For example, when 

deciding to approve a settlement agreement - Art. 382 

of the Criminal Procedure Code, or in the adoption of a 

decision to convict the accused, by releasing him from 

criminal responsibility by imposing an administrative 

penalty - Art. 378 Criminal Procedure Code. The 

conclusion is that the same evidence may be admissible 

or inadmissible depending on the requirements of the 

case, or in other words there is no obstacle to 

surrendering the probative value of the evidence in the 

case - something incompatible with the philosophy 

underlying in the Constitution of Republic of Bulgaria 

and the Bulgarian Criminal Procedure Code.9 

Seventh, literal interpretation and application of 

Art. 234 par. 7 of the Criminal Procedure Code raises 

serious gaps in the practice, for example, is it unclear, 

should it be disqualified from the evidence in the case 

of certain protocols with justification for the accused 

only because the compulsory means of obtaining them 

(certification, perquisition, search etc.) were carried out 

within the time limit for pre-trial investigation, but the 

approval of the records by the court occurred later, after 

its expiration? In the Criminal Procedure Code, there is 

no specific answer to the question what happens when 

the pre-trial proceedings are initiated against an 

unknown perpetrator (Article 215 of the Criminal 

Procedure Code) and no action has been taken within 

the prescribed timeframe to investigate the crime, but 

after the expiry of the time a person accused of being 

charged with the minutes of the first investigative 

action against him. 

Eighth, the short deadlines for the pre-trial phase 

of the trial encourage pre-trial authorities to ñlook forò 

at the cost of all the confessions of the accused, in order 

to guarantee their accusation. The extraction and use of 

the confessions of the accused de lege lata is facilitated 

by the legislator with the institute of the interrogation 

of the accused before a judge - Art. 222 of the Criminal 

Procedure Code. The adoption of this procedural figure 

has the following meaning: ñ... after confession has 

been reached, the accused is interrogated before a 

judge, and the relevant protocol is drawn up. If in the 

course of the judicial investigation he gives a 

substantially contradictory explanation, only the record 

of the interrogation before a judge /to which he or she 

is given a prior power/ ... from what has been said so 

far ... the interrogation before a judge in the pre-trial 

proceedings is an institute of investigation 

/inquisitorial/. It introduces a preliminary force of 

evidence and reabilitates the accused's confession as 
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the queen of evidence.ò10 In summary, the short 

deadlines for investigation, especially of a complicated 

criminal activity, the preliminary proceedings motivate 

their position by compensating the insufficient time 

with methods from the inquisitorial process. 

Ninth, the provision of an explicit deadline for 

pre-trial investigation is also contrary to european 

standards of protection. Under Article 6 (1) of the 

ECHR, every person is entitled to request that his case 

be dealt with within a reasonable time. The requirement 

of reasonableness of the term in European theory and 

practice aims not to accelerate the criminal proceedings 

but to prevent uncertainty in the situation of the accused 

for too long11. In criminal cases ñ... the guarantee for 

reasonable time is valid from the moment when the 

person is accused wich means from the moment it is 

significantly affected.12ñ Therefore the guarantee time 

applies as early as in the pre-trial proceedings. Under 

the ECHR, criminal cases are not dealt with in absolute 

terms13. The reasonableness of the time-limit depends 

always on specific circumstances such as the 

complexity of the case (number of accusations against 

one person, number of accused persons, amount of 

evidence, legal complexity of the concerned issues, 

etc.), the applicant's behavior and the behavior of the 

competent administrative and judicial authorities14. 

Thus, the European legislator appealed for a criminal 

trial that takes into account the needs of the defendant 

to fully counter the indictment according to the nature 

and peculiarities of each individual case and not to the 

expense of them in pursuing a speedy resolution of 

criminal cases because of the very speed as a value. 

Tenth, the existence of a special term for pre-trial 

investigation also contradicts the right to sufficient time 

for the preparation of the protection provided in Art. 6, 

item 3, letter ñbò of the ECHR. Ensuring sufficient time 

to prepare the defense is designed to protect the accused 

from a quick trial15. By analyzing the case law of the 

Court of Human Rights, there would be no violation of 

Art. 6 (3) of the Convention if, within the time-limit for 

pre-trial investigation, the accused has sufficient time 

to take full account of the facts of the case, provided 

that his competence, his need for further training, 

authorization of a defense counsel, for a longer 

discussion meeting with a lawyer16. 

4. Conclusions 

In our view, the written above is sufficient to 

justify the understanding that the introduction of an 

absolute time-limit for pre-trial investigation runs 

counter to both the principle of disclosure of the 

objective truth and the right to personal protection. 

Therefore, ñde lege lataò in Art. 234 form Criminal 

Procedure Code terms is necessary to be understanded 

and treated as instructive and disciplining, and in no 

way fatal. In agreement with this conclusion, we 

propose 'de lege ferenda' to amend the text in line with 

the broader (European) requirement for a reasonable 

period or to build a new, more flexible, procedure for 

extending the time-limits for investigation in the 

preliminary phase. It is in the interest of the participants 

in the criminal proceedings that the legislator should 

strive for the complete elimination of the pre-trial 

investigation periods rather than for their extension or 

even less to their reduction. 
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ISSUES REGARDING THE JURISDICTION IN CASE OF JOINING THE 

CRIMINAL CASES  

Dan LUPAἧCU* 

Mihai MAREἧ** 

Abstract  

The joinder of criminal cases determines a prorogation of material or territorial jurisdiction of the court or, as the 

case may be, of the prosecuting authority ensuring a proper performance of the legal activities. 

The current Code of Criminal Procedure regulates both the compulsory joinder and the optional joinder of the 

criminal cases, according to a summary proceedings, stipulated in article 45 (during the trial), and, respectively, article 63 

paragraph (1) related to article 45 (during the criminal investigation). 

The concurrence between the civil and military nature of the judicial body is settled in favour of the civil nature of 

the judicial body, observing the equivalence of its degree. After joining the cases, the enactment of certain decisions by the 

judicial body determines either maintaining the legal empowerment (in case of the court) or, as the case may be, declining the 

jurisdiction (in case of the prosecuting authority).   

Keywords: jurisdiction; joinder of cases; court; prosecution body; joinder procedure. 

 

1. Introduction 

The joinder of criminal cases is an institution 

of major importance in the criminal procedural law 

with direct repercussions on the procedural 

trajectory of a criminal case. Although the joining 

of the cases is of such major importance, it does not 

benefit from a thorough and exhaustive analysis in 

the specialized legal doctrine.  

Also, the judicial bodies in their practice do not 

approach this institution with much interest, in general 

the prosecutors and the courts of law deal with it in an 

expeditious way, by a simple order of joinder and with 

no further argumentation as to why the joinder is 

applicable, nor why the legal conditions of joining the 

cases are actually met in the respective cases.   

This paper deals with a full theoretical, but still 

pragmatic, analysis of both the old and the new 

procedural regulations in the matter of joinder of the 

cases in criminal matters. By examining current 

legislation as compared to the old regulation, some 

principles can be drawn up to provide answers to 

several aspects signaled in the practice of prosecutor's 

offices or courts of law. The analysis of each case of 

bringing together criminal cases has an important role 

for the clarification of the problems caused by what we 

contend to be a limited regulation of this procedural 

institution.  

It shall be noted from our analysis that the 

regulation on the joinder of cases in criminal matters is 
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not very vast and it does not address all the issues that 

may appear in the judicial practice.  

This paper therefore aims to bring to light some 

controversy over the current regulations in the matters 

related to the joinder of the cases in criminal matters, 

problems that give rise to a proper doctrinal analysis in 

order to provide the necessary answers. It is our 

contention that this paper will definitely serve as 

guideline for the legal authors and for the legal 

professionals as well. 

2. General issues. Institution of joining the 

cases in criminal matters 

Regulatory act in the current Code of Criminal 

Procedure 

The current Code of Criminal Procedure1 

(hereinafter referred to as the Code of Criminal 

Procedure) regulates the joinder of the criminal cases 

as independent and special procedural institution, 

specific to courts, in articles 43-45, within Title III 

(Participants in criminal proceedings), Chapter II 

(Jurisdiction of judicial bodies), Section 3, a section 

marginally and suggestively called ñSpecial 

stipulations regarding the jurisdiction of courtsò.   

The simple positioning of the institution for 

joining the cases within this section determines ab initio 

its qualification as an institution waiving  the common 

rules on the jurisdiction of the courts.  
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The joinder of cases by the prosecution bodies2 

does not benefit from a freestanding regulation in the 

Code of Criminal Procedure, different from the one 

related to the jurisdiction of courts. Under the 

provisions of article 63 paragraphs (1) and (2) of the 

Code of Criminal Procedure, contained in Section 5 

(Prosecuting authorities and their jurisdiction) of the 

same Title and the same Chapter of the Code of 

Criminal Procedure, the provisions of article 43-45 also 

properly apply during the criminal investigation, with 

one exception, but to which we shall refer below. 

As we shall mention, the current regulation is not 

much different from previous regulation in the Previous 

Code of Criminal Procedure (hereafter referred to as the 

Code of Criminal Procedure 1968), the regulatory 

differences being rather formal than related to content. 

Notion. Rationale for regulating the joinder of 

cases in criminal matters 

As it results from the very topography of the 

initial criminal procedural provisions, the joinder of 

cases is a special procedural incident with 

implications on the jurisdiction  in criminal matters - 

both of the courts and of the prosecuting authorities. 

The joinder of cases is, in a more plastic but eloquent 

expression, ñgathering togetherò several criminal cases 

- among which there are certain links - either during the 

criminal investigation or during the trial, even if the 

judicial body (the court or prosecuting authority) would 

not normally be competent to settle all these cases. 

From a technical and legal point of view, the 

specialized doctrine has correctly acknowledged that 

the joinder is the operation in which two or more 

causes are brought together in one file to be solved by 

one court order3. The joinder or criminal procedural 

junction occurs when substantive links exist between 

criminal cases, so that finding the truth can only be 

achieved by examining these cases within the same 

proceedings4. 

As a matter of course, the Code of Criminal 

Procedure does not define as such the notion of joinder 

of criminal cases or their effects on judicial 

proceedings, but its meaning and implications are 

easily deduced from all the provisions governing it.  

The legislator has thus provided the institution for 

joining the cases for the good administration of 

justice and for avoiding a separate trial by the same 

court and passing a contradictory court order in cases 

between which there are substantial connections 

necessary to find the truth in the same criminal 

proceedings5. The same purpose of a good 

administration of justice is also pursued by the 

                                                 
2 Mentioning that the only prosecuting authority competent to order the joinder of criminal cases during the criminal investigation, is the 

prosecutor. 
3 A. Zarafiu, ProcedurŁ penalŁ. Partea generalŁ. Partea specialŁ. Conform Noului Cod de procedurŁ penalŁ, Editura C.H. Beck, 2015 ï p. 130. 
4 C. Voicu, în N. Volonciu (coord.), Codul de procedurŁ penalŁ comentat, EdiἪia a 3-a revizuitŁ Ἠi adŁugitŁ, Editura Hamangiu, 2017, p. 133. 
5 High Court of Cassation and Justice, Criminal Division, decision no. 2379 of 14 June 2011, available on www.scj.ro 
6 Explanatory statement of the Code of Criminal Procedure, effective from 1 February 2014, p. 4. 
7 I. Neagu, M. Damaschin, Tratat de procedurŁ penalŁ, Partea generalŁ, Editura Universul Juridic, Bucureĸti, 2014, p. 365. 
8 Constitutional Court of Romania, Decision no. 719/2016 - the exception of the unconstitutionality of the provisions of article 43 paragraph 

(1) of the Code of Criminal Procedure, published in the Official Gazette no. 125 of 15 February 2017, paragraph 16. 

legislator in case of joinder of cases during the criminal 

investigation, since, in addition to the advantages of 

time and resources of the prosecution carried out in one 

case and concurrently regarding the same offences and 

persons, the eventual prosecution of all these offences 

and persons subsequently ensures a unitary and 

consistent trial by a single court.  

As a matter of fact, one of the objectives pursued 

by the Code of Criminal Procedure by regulating the 

jurisdiction of the judicial bodies and all other issues 

related to the participants in the criminal proceedings 

has been to create a legislative framework ñin which the 

criminal proceedings become faster and more efficient, 

and significantly less expensiveò6. The reason for 

joining the cases is undoubtedly limited to the aim 

pursued by the legislator in the current criminal 

procedural regulation. The simultaneous investigation 

and trial of the cases between which there are certain 

connections as a result of the implementation of the 

joining mechanism, guarantee a good performance of 

the criminal proceedings, since, in this way, the 

efficiency of the judicial activities is ensured, avoiding 

possible contradictory or unfounded decisions in the 

respective cases. 

The mechanism for joinder of criminal cases 

therefore tends to ensure a unitary justice  and, in the 

broad sense, it is a benefit to the good course of justice. 

The joinder of criminal cases leads to a better 

settlement thereof, since it gives the judicial bodies the 

opportunity to have an overview of all the 

circumstances in which the offences have been 

committed7. The aim of joinder of cases is to ensure that 

the truth is attained by conducting all investigations by 

the same investigation bodies at the same time for a fair 

and consistent production of evidence, thereby 

clarifying the contradictions between the statements of 

the heard witnesses, through confrontations and the 

production of other necessary evidence8. 

Effects of joinder of cases from the jurisdiction 

perspective. Prorogation of jurisdiction  

The joinder of cases in criminal matters may have 

the effect, as legal doctrine and practice call, of legal 

prorogation of jurisdiction . This prorogation of 

jurisdiction functions both with regard to the 

prosecuting authorities and the courts. 

The jurisdiction  of judicial bodies, courts or 

prosecuting authorities is the scope of the duties that 

each category of judicial bodies has to fulfil, according 
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to the law, in the criminal proceedings9. In principle, 

this jurisdiction can be determined by an offence 

(material jurisdiction - ratione materiae) or, 

exceptionally, by the quality of the perpetrator of an 

offence (personal jurisdiction). Also, without going 

into details that go beyond the scope of this paper, we 

recall that another form of jurisdiction of the judicial 

bodies is also the territorial form (ratione loci), 

established in accordance with the dispositions of 

article 41 of the Code of Criminal Procedure, according 

to certain criteria expressly provided by the legislator. 

Thus, the joinder of criminal cases would, at first 

glance, be a prolongation or extension of the limits of 

jurisdiction of a judicial body and of offences or 

persons not assigned to it according to the customary 

rules10. The prorogation of jurisdiction is essentially an 

exception to the ordinary rules of jurisdiction which 

allows the judicial body to carry out judicial activities 

in respect of certain offences or persons in respect of 

whom it has not been initially competent without the 

acts performed under those conditions to become null 

and void11.  

The joinder of cases is governed by special 

provisions on jurisdiction, which derogate from the 

ordinary rules of jurisdiction, so that all joinder cases 

listed in article 43 of the Code of Criminal Procedure 

will be restrictively interpreted and cannot be extended 

by analogy to other situations not provided by law.   

As we shall see below, not all cases of joinder of 

cases cause a genuine prorogation of jurisdiction, 

some of which do not attract a genuine effect of 

extending the jurisdiction of the judicial body to these 

causes, but rather a formal one. 

The old doctrine defines the prorogation of 

jurisdiction as ñthe prolongation or extension of 

jurisdiction, regarding the offence, to another offence 

or another offender of different jurisdictionò12. Other 

perpetrators, examining the prorogation of jurisdiction 

under the Code of Procedure 1968, have argued that 

there is a prorogation of jurisdiction due to some errors 

in the classification of the offence or the failure to 

recognise circumstances leading to a change of 

classification13. 

Also, under the aegis of the former regulation, the 

Supreme Court has ruled in a decision similar to this 

case that ñthe prorogation of jurisdiction means the 

extension of the normal jurisdiction of the judicial 

bodies to cases which, naturally, belong to other 

judicial bodies, according to the law ñratione 

materiaeò or ñratione lociò14. At the same time, the 

specialized doctrine has rightly considered in that the 

                                                 
9  Quoted in C. Voicu, în N. Volonciu (coord.), Codul de procedurŁ penalŁ comentat, EdiἪia a 3-a revizuitŁ Ἠi adŁugitŁ, Editura Hamangiu, 

2017, p. 116. 
10 A. Zarafiu, ProcedurŁ penalŁ. Partea generalŁ. Partea specialŁ. Conform Noului Cod de procedurŁ penalŁ, Editura C.H. Beck, 2015 ï p. 130. 
11 Idem. 
12 Tr. Pop, Drept Procesual Penal, vol. II, Partea GeneralŁ,, Tipografia NaŞionalŁ S.A. Cluj, 1946,  p. 189. 
13 V. Dongoroz (coord.) ExplicaŞii teoretice ale Codului de procedurŁ penalŁ roman, Partea general, vol. I, Editura Academiei Republicii 

Socialiste Rom©nia, Bucureĸti, 1975, p. 102. 
14 High Court of Cassation and Justice, Criminal Division, decision no. 1495 of 10 May 2012, available on www.scj.ro. 
15 C. Voicu, ´n N. Volonciu (coord.), Codul de procedurŁ penalŁ comentat, EdiἪia a 3-a revizuitŁ Ἠi adŁugitŁ, Editura Hamangiu, 2017, p. 133. 

prorogation of jurisdiction is always legal in criminal 

matters and can only take place in favour of a judicial 

body of the same rank or of a higher rank, never in 

favour of a lower judicial body15. 

3. Regulation of the institution for joining 

the cases in the current Code of Criminal 

Procedure and in the Code of Criminal 

Procedure 1968 

As can be seen from the simple comparison of the 

two criminal procedural regulations, the changes in the 

joinder of cases during the trial have occurred more 

formally, in principle the cases of joining the cases 

being renamed and restructured by the current Code of 

Criminal Procedure (A). Regarding the regulation of 

the joinder of cases during the criminal investigation, 

no changes in the content have been made either in the 

current Code of Criminal Procedure, as stated below 

(B). 

(A) Regarding the joinder of cases during the 

trial, the criminal procedural provisions of the two 

codes may technically be presented as follows: 

Current Code of Criminal Procedure 

TITLE III: Participants in criminal proceedings 

CHAPTER II: Jurisdiction of judicial bodies 

SECTION 3: Special stipulations regarding the 

jurisdiction of courts 

Article 43: 

Joinder of cases 

(1) The court shall order the joinder of cases in 

case of continued offences, of formal multiple offences, 

or in any other cases when two or more material acts 

compose a single offence.  

(2) The court may order the joinder of cases, 

provided that this does not delay the trial, in the 

following situations: 

a) when two or more offences were committed by 

the same person; 

b) when two or more persons participated in the 

commission of an offence; 

c) when there is a connection between two or 

more offences and joinder of cases is required for a 

proper administration of justice. 

(3) The provisions of paragraphs (1) and (2) are 

also applicable when several cases, having the same 

subject matter, are pending with the same court. 

Article 44: 

Jurisdiction in case of joinder of cases 
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(1) In case of joinder of cases, if in relation to 

various perpetrators or various acts, the jurisdiction 

belongs, under the law, to several courts of an equal 

level, the jurisdiction to rule on all facts and on all 

perpetrators shall rest upon the court which has been 

firstly notified, and if, depending on the nature of facts 

or on the capacity of persons, the jurisdiction belongs 

to courts of different levels, the jurisdiction to rule on 

all joined cases rests with the court of the higher level. 

(2) The jurisdiction to rule on joined cases 

remains adjudicated even if for the act of the 

perpetrator who determined the jurisdiction of a 

specific court, splitting or termination of criminal 

proceedings was ordered or an acquittal was ordered. 

(3) Concealing and favouring the offender and 

failure to report any offences fall under the jurisdiction 

of the court deciding upon the offence to which these 

are related, and if the jurisdiction based on the capacity 

of persons belongs to courts of different level, the 

jurisdiction to rule on all joined cases rests with the 

court of the higher level. 

(4) If one of the courts is a civil court and the 

other is a military court, the jurisdiction rests with the 

civil court. 

(5) If the military court is of a higher level, the 

jurisdiction rests with the civil court having an 

equivalent level and has jurisdiction under articles 41 

and 42. 

Article 45: 

Case joinder procedure 

(1) The joinder of cases may be ordered at the 

request of the prosecutor, the parties, the victim  and ex 

officio by the competent court. 

(2) The cases may be joined if they are judged by 

a first instance court, even after the cancellation or 

annulment of the court order, or by the Court of Appeal. 

(3) The court shall decide through a court session 

report, which may be appealed only together with the 

merits of the case. 

Code of Criminal Procedure 1968 

TITLE II: Jurisdiction 

CHAPTER I: Types of jurisdiction 

SECTION III: Jurisdiction in case of indivisibility 

and connection 

Article 32: 

Joinder of cases 

(1) In case of indivisibility or connection, the trial 

at first instance is judged by the same court if it takes 

place at the same time for all offences and all 

perpetrators. 

Article 33: 

Cases of indivisibility 

(1) The following cases are considered 

indivisibility: 

a) when more persons were involved in the 

commission of an offence; 

b) when two or more offences were committed 

through the same act; 

c) in case of continued offence or in any other 

cases in which two or more material acts make up one 

offence. 

Article 34: 

Cases of connection 

The following cases are considered connection: 

a) when two or more offences are committed 

through different acts, by one or more persons together, 

at the same time and in the same place; 

b) when two or more offences are committed at 

different times and in different places, as a result of a 

prior understanding between the perpetrators; 

c) when an offence is committed in order to 

prepare, facilitate or hide the perpetration of another 

offence, or in order to facilitate or ensure avoidance of 

criminal responsibility by the perpetrator of another 

offence; 

d) when there is a connection between two or 

more offences and the cases must be joined for a better 

administration of justice. 

Article 35: 

Jurisdiction in case of indivisibility and 

connection 

(1) In case of indivisibility or connection, if the 

jurisdiction regarding the different perpetrators or the 

different deeds rests, under the law, with various courts 

of an equal level, the jurisdiction to judge all the deeds 

and all the perpetrators rests with the court which has 

been firstly notified, and if the jurisdiction according to 

the nature of the deeds or to the quality of the persons 

rests with the courts of different level, the jurisdiction 

to judge all the joined cases rests with the court of the 

higher level. 

(2) If one of the courts is a civil court and the 

other is a military court, the jurisdiction rests with the 

civil court. 

(3) If the military court is of a higher level, the 

jurisdiction rests with the civil court having an 

equivalent level as the military court. 

(4) The jurisdiction to judge the joined cases is 

kept by the court it was granted to, even if the splitting 

or termination of the criminal proceedings or the 

acquittal were ordered for the offence or the 

perpetrator who determined the jurisdiction of this 

court. 

(5) Concealing and favouring the offender and 

failure to report any offences fall under the jurisdiction 

of the court deciding upon the offence to which these 

are related, and if the jurisdiction based on the capacity 

of persons belongs to courts of different level, the 

jurisdiction to rule on all joined cases rests with the 

court of the higher level. 

Article 36: 

Court competent to decide upon the joinder of 

cases 

(1) Whether the cases are joined or not is decided 

by the court which is competent to judge, according to 

the provisions of article 35. 
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(2) In the case stipulated in article 35 paragraph 

3, the joinder of cases is decided by the military court 

which forwards the file to the competent civil court. 

Article 37: 

Special cases 

(1) In the indivisibility cases stipulated in article  

33 letters a) and b), as well as in the connection cases, 

the cases are joined even if they are judged by the first 

instance court, even after the cancellation of the 

decision forwarded by the court of appeal or after the 

annulment forwarded by the court of last appeal. 

(2) The cases are also joined by the courts of 

appeal, as well as by the courts of last appeal of the 

same level, if they are at the same stage of the trial. 

(3) In the indivisibility case stipulated in article  

33 letter c), the cases must always be joined. 

Starting from the reference provisions of the two 

normative acts mentioned above, some clarifications 

are required: 

3.1. Joinder cases 

Reading the provisions on joinder of criminal 

cases according to the Previous Code of Criminal 

Procedure and comparing them with those of the 

current regulation, the institution for joining the 

criminal cases seems to be fully reformed. In fact, the 

legislator has made a reform only in terms of the 

configuration of the institution in the structure of the 

Code of Criminal Procedure.  

The doctrine has argued that in the previous 

regulation the joinder of cases has been a ñprocedure 

deriving from the express and distinct provision of 

certain cases of connection or indivisibilityò16. The 

previous criminal procedural law has expressly 

provided the indivisibility and connection as causes for 

joinder of cases. It has been argued that they are the 

most common cases of prorogation of jurisdiction17. 

The specialized doctrine has defined the indivisibility 

as the legal situation of a criminal case, which, 

comprising multiple offences or persons, forms a unity 

that requires the judgment of the ñcomplex assemblyò 

of offences and persons by the same court18. The notion 

of connection has also been defined as the legal 

situation of a criminal case in respect of two or more 

offences which, because of the link between them, 

require them to be judged jointly by the same court19.  

As a first remark, it is noted that the current Code 

of Criminal Procedure has not taken over the express 

provision in article 32 of the Code of Criminal 

Procedure 1968, which has tried to define the 

conditions of joinder of cases, namely the ñfirst 

instanceò trial by the ñsame courtò if this trial ñtakes 

place at the same time for all the offences and for all 

the perpetratorsò. Practically, article 32 of the Code of 

Criminal Procedure 1968 has explicitly referred to the 

procedural context in which the cases could be joined, 

                                                 
16 I. Neagu, M. Damaschin, Tratat de procedurŁ penalŁ, Partea generalŁ, Editura Universul Juridic, Bucureĸti, 2014, p. 365. 
17 G. Theodoru, Tratat de Drept procesual penal, Ed. Hamangiu, 2007, p. 311.  
18 Idem. 
19 Ibidem. 

in which case the joinder could only take place when 

the cases have been at the same procedural stage and 

phase. 

Having regard to the purpose of the institution, 

the joinder cases and the case joinder procedure 

regulated almost identically in the Code of Criminal 

Procedure 1968, such a reference was superfluous, 

since it was entirely understandable that the joinder 

could only be ordered if those cases were pending and 

aimed at the same procedural stage and phase, in the 

sense that none was definitively settled at the time of 

the joinder. Moreover, the rationale for joinder of cases 

and the good administration of justice could only 

concern the pending cases which were not finally 

settled at the time of the joinder. 

Regarding the actual cases (grounds) of the 

joinder of criminal cases, the configuration of the 

current Code of Criminal Procedure places these cases 

in one article (article 43), unlike the Code of Criminal 

Procedure 1968, which lists joinder cases in two 

distinct articles (article 33 and article 34). Also, the 

earlier names of the joinder cases, namely ñcases of 

indivisibilityò and ñcases of connectionò, were no 

longer kept as terminology by the current Code of 

Criminal Procedure, trying to approach more 

pragmatically the institution for joining the criminal 

cases.  

However, it is easy to see that the current article 

43 of the Code of Criminal Procedure includes in its 

contents the cases of indivisibility and connectivity 

stipulated in the Code of Criminal Procedure 1968. 

Article 43 of the Code of Criminal Procedure shows 

that the joinder of cases can occur in two hypotheses: 

compulsory joinder (in the cases stipulated in 

paragraph 1 of article 43) and optional joinder (in the 

cases stipulated in paragraph 2 of article 43).  

In essence, the cases of compulsory joinder in 

the current Code are the indivisibility cases stipulated 

in article 33 letter b) (when two or more offences were 

committed through the same act) and article 33 letter 

c) (in case of the continued offence or in any other cases 

in which two or more material acts make up one 

offence) of the Code of Criminal Procedure 1968.  

Accordingly, the cases of optional joinder  in the 

current Code include both the indivisibility case 

stipulated in article 33 letter a) (when two or more 

persons participated in the commission of an offence), 

and all cases of connection stipulated in article 34 of 

the Code of Criminal Procedure 1968 (where two or 

more offences are committed by different acts by one or 

more persons together, at the same time and in the same 

place; where two or more offences are committed in 

time or in a different place, after a prior agreement 

between the offenders or when an offence is committed 

to prepare, facilitate or hide the commission of another 

offence, or is committed to facilitate or ensure the 
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avoidance of the criminal liability of the perpetrator of 

another offence). 

The delineation of compulsory joinder cases and 

optional joider cases also results from the provisions of 

the Code of Criminal Procedure 1968, although they 

were slightly inconsistent, and this distinction in its 

provisions was not very clearly outlined. Thus, the 

circumstance that certain cases attracted the 

compulsory joinder and others did not resulted from the 

provisions of article 37 paragraph (3), according to 

which the indivisibility cases stipulated in article 33 

letter c) had to be always joined. Per a contrario, the 

other cases of connection and indivisibility were 

deemed as cases of optional joinder which were thus 

left to the discretion of the competent court. 

However, regarding the regulation of the Code of 

Criminal Procedure 1968, an element of novelty is the 

provisions of article 43 paragraph (3) of the Code of 

Criminal Procedure, which expressly regulates the 

situation in which the cases, which are capable of 

compulsory or optional joinder, are, as the case may be, 

judged by the same court, and therefore not different 

courts, of equal or different level. 

3.2. Jurisdiction of the joined cases 

In point of the court competent to judge all joined 

cases, it can be found that there has been no change in 

the rules for determining that jurisdiction, both Codes 

of Procedure containing the same provisions in that 

regard. 

Thus, according to both regulations, if, in relation 

to the different perpetrators or different offences, the 

jurisdiction belongs, according to the law, to several 

equal level courts, the jurisdiction to judge all the 

offences and all the perpetrators rests with the court 

which was firstly notified (chronological priority) and 

if, according to the nature of the offences or the quality 

of the persons, the jurisdiction belongs to different level 

courts, the jurisdiction to judge all the joined cases rests 

with the court of a higher level (hierarchical priority). 

Similarly, when there is also a military judicial body 

between the competent bodies, the jurisdiction rests 

with the civil judicial body (functional priority). If the 

military judicial body is of a higher level, the 

jurisdiction belongs to the civil judicial body of an 

equal level (hierarchical and functional jurisdiction)20. 

On another occasion21, we have showed that the 

normative solution of judging the joined cases by the 

civil court instead of the military court has not been 

embraced by the Romanian legislator from the 

beginning. We emphasize that it was different from the 

normative solution contained in article 35 paragraphs 

(2) and (3) of the Code of Criminal Procedure 1968, 

prior to the amendment introduced by Law no. 

356/2006, which provided for the jurisdiction of the 

military court in the joinder of cases pending in the civil 

and military courts, respectively. Subsequently, article 

                                                 
20 Note in N. Volonciu, Comentariu la articolul 44 din Noul Cod de Procedura PenalŁ, 2014, www.sintact.ro.  
21 See in this respect, Dan Lupascu. Mihai MareἨ. ConsideraŞii privind competenѿa organelor judiciare civile ѽi a celor militare, published 

on 5 June 2017 on www.juridice.ro and in "Revista Pandectele Române" number 3 of  30 June 2017. 

I, paragraph 17 of Law no. 356/2006 amended the 

above mentioned provisions, reaching the normative 

solution preserved by the de lege lata, which means that 

the civil court is competent to judge the joined cases, 

not the military court. 

Also, the provision that the concealment, the 

favoring of the offender and the failure to report any 

offences lie within the jurisdiction of the court that 

judges the offence to which they refer, and the 

provision that, if the jurisdiction by the quality of the 

persons belongs to different level courts, the 

jurisdiction to judge all the joined cases rests with the 

higher court, are also identical in the current regulation.  

At the same time, both codes of procedure 

provide that, if the offence or the perpetrator that 

determined the jurisdiction of a certain court were 

ordered to split, terminate the criminal proceedings or 

acquittal, the jurisdiction of the joined cases is still 

acquired. 

3.3. Case joinder procedure 

In that regard, it is also noted that the two 

regulations contain similar provisions as to the court 

having jurisdiction to order the joinder, as well as the 

procedural stage and phase in which it may be ordered.   

It is necessary, however, to emphasize, with 

particular reference to the concurrence between a civil 

and a military court , that, although the trial of the 

joined cases rested with the civil court, after the above-

mentioned distinctions, however, if we are in the 

presence of a higher level military court, according to 

the former provisions of article 35 paragraph (3) of the 

Code of Criminal Procedure 1968, the joinder of cases 

was decided by the military court, which then sent the 

file to the civil court competent to judge the joined 

cases. De lege lata, this provision no longer exists, as 

the jurisdiction to decide the joinder, as naturally, rests 

with the same court having jurisdiction to judge the 

joined cases, according to article 45, paragraph (1) of 

the Code of Criminal Procedure the final sentence, 

respectively the civil court of an equal level as the 

military court or the civil court of an equivalent level as 

the military court of a higher level. 

We consider that the new legislator's option to 

renounce the provision that, in the above-mentioned 

situation, the joinder of cases is decided by the military 

court, is normal and corresponds to the recognized 

principle of legal symmetry. Given that the civil court 

is the one which, in fact, has the legal jurisdiction to 

judge the joined cases, it is the only one which can 

decide on the procedural incident of the joinder of 

cases, whether we are talking about a compulsory or 

optional joinder. At the same time, we believe that the 

provision on joinder of cases issued by a court other 

than the court with jurisdiction to resolve the joined 

cases would constitute an unlawful interference with 

the judicial activity of the latter court. 
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Regarding the procedural stage and phase in 

which the joinder can be ordered, given the procedural 

reconfiguration of the appeal, namely the fact that the 

appeal has become de lege lata an extraordinary appeal 

(review), it is no longer possible to join the cases in the 

appeal according to the current Code of Criminal 

Procedure, the cases being already settled by final 

judgments22. Therefore, the current Code of Criminal 

Procedure has kept from the previous regulation only 

the possibility to join the cases (i) in the first instance 

court, even after the judgment was cancelled or 

annulled in the appeals and (ii) in the court of appeal 

respectively. 

(B) Regarding the joinder of cases during the 

criminal prosecution, the criminal procedural 

provisions of the two codes may technically be 

presented as follows: 

Current Code of Criminal Procedure 

TITLE III: Participants in criminal proceedings 

CHAPTER II: Jurisdiction of judicial bodies 

SECTION 5: Prosecuting authorities and their 

jurisdiction 

Article 63: 

Common provisions 

(1) The provisions stipulated in articles 41-46 and 

48 shall also apply accordingly during the criminal 

investigation. 

(2) The provisions of article 44 paragraph (2) 

shall not apply during the criminal investigation. 

[é] 

Code of Criminal Procedure 1968 

TITLE II: Jurisdiction 

CHAPTER I: Types of jurisdiction 

SECTION IV: Common provisions 

Article 45: 

Provisions applicable to criminal investigation  

(1) The provisions of articles 30-36, 38, 40, 42 

and 44 shall also apply during the criminal 

investigation accordingly. 

(11) The provisions of article 35 paragraph 4 

shall not apply during the criminal investigation. 

[é] 

(41) In the case of indivisibility or connection 

between offences for which the jurisdiction rests with 

the National Anticorruption Directorate and the 

Directorate for Investigating Organized Crime and 

Terrorism, the jurisdiction to carry out the criminal 

investigation in the joined case belongs to the 

specialized prosecuting authority which has been firstly 

notified. The provision is not applicable if the splitting 

has been ordered regarding the offence leading to the 

jurisdiction of the other structure. 

The comparison of the two regulations shows that 

the Romanian legislator's view has remained the same 

in the current Code of Criminal Procedure. The 

                                                 
22 C. Voicu, în N. Volonciu (coord.), Codul de procedurŁ penalŁ comentat, EdiἪia a 3-a revizuitŁ Ἠi adŁugitŁ, Editura Hamangiu, 2017, p. 137. 
23 Pursuant to article 38 paragraph (2) of the Criminal Code, there is a combination of offences when an action or inaction committed by a 

person, due to the circumstances in which it has occurred or the consequences which it has incurred, accomplishes the content of several 

provisions on the joinder of cases during the trial are 

also applicable during the criminal investigation, 

except for the normative situation regarding the 

keeping of jurisdiction by the criminal court when the 

splitting, termination of the criminal proceedings or 

acquittal are ordered for the offence or the perpetrator 

who has determined its jurisdiction according to the 

rules in the joinder.  

Thus, the closing of the case or splitting regarding 

the offence or the perpetrator, which has generated the 

jurisdiction to conduct the criminal investigation of the 

judicial body is ordered during the criminal 

investigation or upon the termination thereof, the 

jurisdiction to conduct the criminal investigations for 

the remaining offences or the perpetrators or the 

offence or the perpetrator about whom the splitting was 

ordered, is not won by the prosecuting authority. In 

this case, the case shall be referred to the competent 

body, a reference which, in our opinion, is achieved 

through the declination of jurisdiction . 

As a differentiation element, the Code of 

Criminal Procedure has not preserved the previous 

provision on establishing the jurisdiction in cases 

where the cases of indivisibility or connection 

simultaneously led to the jurisdiction of both 

specialized structures within the Prosecutor's Office 

attached to the High Court of Cassation and Justice - 

National Anticorruption Directorate and the 

Directorate for Investigating Organized Crime and 

Terrorism. This provision was, however, superfluous, 

since the jurisdiction to conduct the criminal 

investigations could be established by properly 

applying the same criteria laid down for the trial. 

It is noticed that the prorogation of jurisdiction 

during the criminal investigation, generated by the case 

joinder mechanism, does not have a final effect in this 

case. 

4. Cases of joinder of cases in criminal 

matters 

As mentioned above, the joinder of criminal cases 

is mandatory in case of the application of one of the 

cases stipulated in article 43 paragraph (1) of the Code 

of Criminal Procedure, but it represents a faculty of the 

body in the judiciary in the case of the application of 

any case stipulated in article 43 paragraph (2) of the 

same code. The cases of compulsory and optional 

joinder are generally applicable both during the 

judgement and the criminal investigation. 

a) Compulsory joinder of cases 

The compulsory joinder, as it results from the 

content of article 43 paragraph (1) of the Code of 

Criminal Procedure, occurs in the case of the 

continued offence, the combination of offences23, as 
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well as in any other cases where two or more 

material acts constitute a single offence - it is about 

other forms of the offence stipulated in the substantial 

criminal law, respectively the successive continuous 

offence24 or the complex offence25. 

It is noted that the regulation of mandatory 

joinder of criminal cases has a purely objective basis, 

namely the existence of a single offence in its 

materiality, which may include one or more material 

acts. In essence, however, because the same offence 

has been committed by a person, it is necessary both to 

investigate it and to judge it, once, by the same judicial 

bodies.  

There has been criticism about the 

constitutionality of article 43 paragraph (1) of the Code 

of Criminal Procedure, in terms of clarity, precision and 

predictability of the rule, due to the use of a allegedly 

ambiguous terminology on cases in which, in the 

practice of the judicial bodies, it could be the basis for 

compulsory joinder. On this occasion, the 

Constitutional Court has analyzed the cases stipulated 

in article 43 paragraph (1) of compulsory joinder of 

cases and has found fairly that the first two cases are 

expressly defined in the Criminal Code, and the third 

legal hypothesis mentioned in the criticized text implies 

that the court, following the analysis, classifies the 

material acts which are committed by the defendant and 

which are not a continued offence or a combination of 

offences, in the constituent content of the same offence. 

The Court has stated in this respect that ñthis 

activity of the judicial bodies of establishing the legal 

classification of the investigated offences is not, 

however, lacking of clarity, precision and predictability 

the criminal and criminal procedural norms, being the 

direct consequence of the duty of the law enforcement 

judicial bodies, duty which is a direct application in the 

criminal procedural laws of the constitutional 

provisions of article 124 on the administration of 

justiceò26. The Court has rejected the exception of 

unconstitutionality, arguing ñthat, by the criticized text, 

the violation of the constitutional provisions of article 

1 paragraph (5) regarding the quality of the law or the 

                                                 
offences. In this situation, the perpetrator undertakes a single action, which, by its pursuit, affects at least two social values protected by 

different offences by the legislator.  
24 The offence is continuous when its material element (action or inaction incriminated by the criminal law) is naturally extended. In fact, 

we are talking about a single material act extended over time, therefore, of one offence in its materiality. For this analysis, we consider that 
only the successive continuous offence is likely to be the subject of a compulsory joinder of cases, because, by itself, it assumes the natural 

interruption and the resumption of the material act, without generating multiple offences - as is the case, for example, of the offence of driving 

a vehicle without having a driving license.  
For a similar definition of the successive continuous offence, see C. Mitrache, C. Mitrache, Drept penal rom©n, Partea generalŁ, Universul 

Juridic, BucureἨti, 2014, p. 301. 
25 The complex offence is expressly regulated by article 35 paragraph (2) of the Criminal Code providing that the offence is complex when 

its content includes an action or an inaction which constitutes an offence stipulated in the criminal law, as a constituent element or aggravating 
circumstance element. The compulsory joinder of cases seems natural if the committed offence is a complex one, i.e. it includes at least two 

actions or inactions which are incriminated as freestanding offences under the law. 
26 Constitutional Court of Romania, Decision no. 719/2016 - the exception of unconstitutionality of the provisions of article 43 paragraph 

(1) of the Code of Criminal Procedure, published in the Official Gazette no. 125 of 15 February 2017, paragraph 21. 
27 Idem, paragraph 22. 
28 Tr. Dima în I. Pascu, V. Dobrinoiu (coord.), Noul Cod penal comentat, Partea generalŁ, ed. a II-a, Editura Universul Juridic, Bucureĸti, 

2014, p. 262. 
29 Constitutional Court of Romania, Decision no. 368 of 30 May 2017 on the exception of unconstitutionality of the provisions of article 35 

paragraph (1) and article 39 paragraph (1) letter b) of the Criminal Code, published in the Official Gazette of Romania, part I, no. 566 of 17 

July 2017. 

provisions of article 7 of the Convention for the 

Protection of Human Rights and Fundamental 

Freedoms, which regulates the principle of legality of 

incrimination, cannot be supported since the necessity 

for the legal classification of the committed offences by 

the courts in order to establish the existence of one of 

the legal assumptions stipulated in article 43 

paragraph (1) of the Criminal Code, does not deprive 

the addressees of the criticized text of the possibility to 

adapt their conduct according to its requirementsò27. 

With particular regard to the continued offence, 

according to article 35 paragraph (1) of the Criminal 

Code, an offence is continued when a person commits, 

at different time spans, but for the same purpose and 

against the same victim, actions or inactions that each 

have the content of the same offence. 

As it has been pointed out in the doctrine, the 

conditions for the continued offence to exist, according 

to the new criminal procedural regulation are: the unit 

of perpetrator, the plurality of actions or inactions 

committed at different time spans, the unit of criminal 

intent, the legal homogeneity of the acts of execution to 

which the unit of victim was added, a condition that 

does not exist under the previous regulation28.  

Regarding the condition of the unit of victim is, 

however, relevant the Decision of the Constitutional 

Court of Romania no. 368/2017 on the exception of 

unconstitutionality of the provisions of article 35 

paragraph (1) and article 39 paragraph (1) letter b) of 

the Criminal Code, which stated that the phrase ñand 

against the same victimò in the provisions of article 35 

paragraph (1) of the Criminal Code is unconstitutional 

because it creates discrimination within the same 

category of persons who commit at different time 

spans, but for the same purpose, actions or inactions 

that each have the content of the same offence, leading 

to the violation of the provisions of article 16 paragraph 

(1) of the Constitution regarding the equality of citizens 

before the law29.  

We consider that this reconfiguration of the 

conditions for the continued offence to exist, as a result 

of Decision of the Constitutional Court of Romania no. 
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368/2017, also has consequences on the criminal 

procedural realm, including from the perspective of 

joinder of criminal cases.  Although article 35 

paragraph (1) of the Criminal Code has not yet been in 

line with the Court's decision, its effects are in the order 

of the substantive criminal law, so that, de lege lata, the 

recurrent offence shall also be considered when the 

material acts are committed against different victims - 

individuals or legal entities.  

In particular, where, for various reasons, until the 

entry into force of the said Decision of the 

Constitutional Court of Romania, two or more cases 

having as their object legally homogeneous offences 

committed by the same perpetrator on the basis of the 

same criminal intent, but against different victims, have 

been prosecuted or judged separately, it shall be 

necessary to join these cases complying with the rules 

on the jurisdiction to judge the joined cases. 

Regarding the effect of the prorogation of 

jurisdiction of compulsory joinder , the doctrine has 

rightly considered that it could in most cases generate 

only a prorogation of territorial jurisdictional, but it 

could theoretically be accepted as the hypothesis of the 

prorogation of material jurisdiction in the case of 

combination of offences30. In this regard, an example is 

when the perpetrator shoots a gun at a person holding a 

publicly appointed office, thereby endangering the 

national security, but, by the same action, he/she also 

hurts a civilian, he/she commits both the attempt under 

article 401 of the Criminal Code, as well as an 

attempted murder, the prorogation of jurisdiction 

determining the trial of the case by the court of appeal 

according to article 38 paragraph (1) letter (a) of the 

Code of Criminal Procedure, although the murder is 

judged in the first instance by the district court. 

Of course, there cannot always be a prorogation 

of jurisdiction as a result of joinder of cases under 

article 43 paragraph (1) of the Code of Criminal 

Procedure.  For example, there shall not be a genuine 

prorogation of jurisdiction if the same prosecuting unit 

has been notified and opened separate criminal files 

dealing with different material acts of one continued 

offence committed within the same territorial 

jurisdiction. In this case, the joinder of criminal files 

does not give rise to any prorogation of jurisdiction, not 

even territorial, the prosecuting unit being also 

territorially competent to carry out investigations 

regarding those material acts. 

b) Optional joinder of cases 

The optional joinder of cases is regulated by 

article 43 paragraph (2) of the Code of Criminal 

Procedure and is, in essence, an incorporation, in a 

                                                 
30 C. Voicu, în N. Volonciu (coord.), Codul de procedurŁ penalŁ comentat, EdiἪia a 3-a revizuitŁ Ἠi adŁugitŁ, Editura Hamangiu, 2017, p. 134. 
31 According to article 38 paragraph (1) of the Criminal Code, there are multiple offences when two or more offences were committed by 

the same person through separate actions or inactions, before being finally convicted for any of them. Also, there are multiple offences when 

one of the offences has been committed for the commission or concealment of another offence. 
32 The participation in the offence refers to the legal situation in which several persons participate as co-perpetrators, instigators or 

accomplices in the commission of an offence under the criminal law act.  
33 I. Tanoviceanu, Tratat de drept ĸi procedurŁ penalŁ, vol.II, Tip. ĂCurierul Judiciarò, Bucureĸti, 1925, p.439. 
34 Tr. Pop, op. cit., p. 190. 

slightly different form, of the case of indivisibility 

stipulated in the Code of Criminal Procedure 1968 in 

article 33 letter a) and the cases of connectivity 

stipulated in the same code in article 34. 

In the optional joinder  of cases, the court having 

jurisdiction over the joinder of cases shall appraise 

whether there is a connection between those cases, on 

the one hand, and, on the other hand, whether the trial 

is not delayed by the joint trial of cases, respectively 

whether the joint trial of the cases would not affect the 

speed of the criminal trial and its resolution within a 

reasonable time. Of course, the same principles apply 

accordingly when the prosecutor appraises the joinder 

of cases during the criminal investigation. 

In particular, the joinder of cases is optional in 

case of the multiple offences31, of the participation in 

the offence32, and in any other cases where there is a 

connection between two or more offences and the 

joinder of cases is necessary for the proper 

administration of justice.   

In the latter case, for example, even the situation 

expressly indicated by the legislator in article 44 

paragraph (3) of the Code of Criminal Procedure with 

respect to the jurisdiction to judge the offences of 

concealment, favouring the offender or failure to report 

offences together with the offence/offences to which 

they refer. A similar legal solution should also be 

recognized, for example, with regard to the offence of 

perjury committed during the criminal investigation, 

which, insofar as it would not lead to an unjustified 

delay in the settlement of the criminal case concerning 

offences related to false testimony, should be 

investigated within the same file.  

The connection, a concept used in the previous 

Code of Criminal Procedure, but which is relinquished 

de lege lata, is a term specific to the civil procedural 

law, which was also dealt with in the interwar criminal 

procedural doctrine. It was then argued that ñtwo or 

more offences are connected when there is an objective 

extrinsic connection between them, that is, there is no 

subjective approximation between the perpetrators of 

these offences as in the participation and by their 

material nature, the offences did not engage in a 

common purpose as with the correlative offences, but 

owing to extrinsic circumstances, e.g. place, time, 

persons, object, etc., a connection was established 

between the offences, a connection that makes them 

connectedò33. Concerning the notion of connection, it 

was rightly stated in the legal literature that it is based 

on a criterion of procedural opportunity for the good 

administration of justice34.  
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Obviously, in the cases of optional joinder, there 

shall be no prorogation of jurisdiction where the court 

or, as the case may be, the prosecuting authority is 

competent materially or by the quality of the person and 

territorially in relation to all the cases involved in the 

joinder. However, since the optional joinder cases refer 

to offences and/or different persons, the likelihood of 

joinder producing an effect of prorogation of 

jurisdiction is much higher than in the case of 

compulsory joinder of cases. 

c) Joinder of cases with the same object before the 

same court 

In line with the above, the current Code of 

Criminal Procedure has also regulated as a matter of 

novelty the situation of compulsory or optional joinder 

of cases where there are several cases judged by the 

same court having the same object - article 43 

paragraph 3 of the Code of Criminal Procedure). 

We consider that, although from the wording of 

article 43 paragraph (3) of the Code of Criminal 

Procedure would appear to be in the presence of a 

special case, distinct from joinder, in fact the above 

mentioned provisions do not regulate a real case of 

joinder of cases, but rather an apparent case or, at the 

most, a case assimilated by the legislator in the 

actual cases of joinder. Since the text of law refers to 

the phrase ñthe same objectò of the cases judged ñby 

the same courtò, we consider that these causes are 

characterized by identity of person and offence35. Under 

these circumstances, the reason for joinder referred to 

in article 43 paragraph (3) is different from the 

reasoning of the institution for joining the cases, that is 

to bring together, in the same file, cases relating to 

distinct factual aspects. 

Therefore, under article 43 paragraph (3), the 

joinder of cases, being about the same object of the 

cases, cannot lead to a prorogation of jurisdiction. 

However, the only procedural remedy to avoid cases in 

which the cases with the same subject are settled by the 

same judicial body at the same time, can only be that of 

joinder of cases. 

The text provides that both the provisions of 

paragraph (1), which regulates the compulsory joinder, 

as well as those in paragraph (2) of article 43, which 

regulates optional joinder are applicable. In this 

respect, the text is deficient, and it is not clear whether, 

if there are two cases with an identical object, their 

joinder would be compulsory or optional. On this point, 

we consider that, when identifying an identical object 

in relation to two or more criminal cases judged by the 

same court, their joinder must be mandatory and 

cannot be left to the appreciation of the panel which has 

been firstly vested. Otherwise, there is a risk of 

                                                 
35 Strictly related to the trial by the first instance court, both article 317 of the Code of Criminal Procedure 1968, and article 371 of the Code 

of Criminal Procedure stipulate that the trial is limited to the offences and persons indicated in the document instituting the proceedings.  
36 The Decision of the Constitutional Court of Romania no. 302/2017 passed on 4 May 2017, found that the legislative solution, included in 

the provisions of article 281 paragraph (1) letter b) of the Code of Criminal Procedure, which does not regulate in the category of absolute 

nullity the violation of the provisions on the material jurisdiction and by the quality of the person of the prosecuting authority, is 
unconstitutional. 

contradictory decisions in the same criminal case on the 

same matter of fact or law. 

5. Jurisdiction in case of joinder of 

criminal cases. Sanctions 

As we have stated in Section II dedicated to 

analyzing the regulation of the institution for joining 

the cases in the current Code of Criminal Procedure and 

in the previous Code of Criminal Procedure, 

jurisdiction in joinder of cases in criminal matters 

essentially involves two elements: the judicial body 

competent to issue the procedural act of the joinder, 

therefore, to decide whether or not the cases are joined, 

but also the judicial body competent to subsequently 

judge the joined cases (the unique case resulting from 

the joinder). 

Both during the trial and the criminal 

investigation, the judicial body competent to order the 

joinder is the same body that subsequently judges or 

investigates the joined cases. This jurisdiction to 

resolve the joined cases becomes, through extension 

(prorogation), a material or personal jurisdiction or, as 

the case may be, territorial jurisdiction. 

Synthetically, the jurisdiction  to judge/prosecute 

all the offences and all the perpetrators belongs to the 

court which was firstly notified/prosecutor's office 

which was firstly notified in the case of judicial bodies 

of an equal level, or, as the case may be, the court of a 

higher level/the Prosecutor's Office of a higher level in 

the case of judicial bodies of different levels. Also, as 

we have stated, the concurrence between the civil and 

military nature of the judicial body is in favour of the 

civil nature of the judicial body, complying with its 

level equivalence. 

At the same time, unlike the rules applicable 

during the trial, if following the joinder of cases, the 

prosecuting authority orders the closing or splitting as 

regards the offence or the perpetrators, who determined 

the jurisdiction of a certain body, the jurisdiction to 

carry out the prosecution is lost as regards the other 

offences. 

According to the provisions of article 281 

paragraph (1) letter b) of the Code of Criminal 

Procedure, in the configuration given by the Decision 

of the Constitutional Court of Romania no. 302/201736, 

disregarding the rules on the material and personal 

jurisdiction of the courts and the prosecuting 

authorities, when the trial or the prosecution has been 

conducted by a judicial body of a lower level than the 

competent judicial body, shall be sanctioned with 

absolute nullity. On the other hand, the rules on 

territorial jurisdiction are provided under the sanction 
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of relative nullity , being necessary to prove the injury 

inflicted by the person invoking it, according to the 

provisions of article 282 paragraph (1) of the Code of 

Criminal Procedure. 

It has been pointed out in the specialized doctrine 

that, when the prorogation is determined by the 

application of different rules of material jurisdiction or 

by the quality of the person for some defendants in 

those cases, the effect of the prorogation of jurisdiction 

is mandatory under the sanction of absolute nullity, 

since the prorogation of jurisdiction is always in favour 

of the higher court37. For the identity of reason, in view 

of the Decision of the Constitutional Court of Romania 

no. 302/2017, we consider that such a sanction also 

intervenes if the prorogation of jurisdiction is done in 

favour of the higher level prosecutor's office. 

Analyzing the rules for determining the 

jurisdiction in case of compulsory or optional joinder 

of cases during the trial stipulated in article 44 of the 

Code of Criminal Procedure, we consider that the 

sanction of absolute nullity may be applied in the 

following hypotheses: 

A first hypothesis could be that in which the trial 

of the joined cases is carried out in violation of the rules 

of jurisdiction in article 44 paragraph (1) of the Code of 

Criminal Procedure, more precisely in the case where 

the trial of the joined cases is not made by the higher 

court in relation to the nature of the offences or the 

quality of the perpetrators, but by a lower court. 

A second hypothesis might be that in which the 

trial of the joined cases is carried out in violation of the 

jurisdiction rules in article 44 paragraphs (1) and (2) of 

the Code of Criminal Procedure, respectively by the 

military court instead of the civil court. 

A third hypothesis could equally be the one in 

which the offences expressly stipulated in article 44 

paragraph (3), namely the concealment, the favouring 

of the offender and the failure to report certain offences, 

are joined in the offence to which they refer and are 

judged by a lower level court, although they would 

have been in the jurisdiction of a higher level court in 

relation to the quality of the person what he has 

committed them. 

Lastly, another hypothesis in which we consider 

that the absolute nullity sanction could also be imposed 

is that in which the court rejects the request for joinder, 

although, a compulsory joinder is applicable in this 

case and the jurisdiction to judge the joined cases would 

have rested with a court of higher level. We consider, 

however, that such a hypothesis would be more 

difficult to find in the judicial practice, since the 

compulsory joinder of cases is rather capable of a 

prorogation effect in the area of territorial jurisdiction, 

than an effect in terms of material jurisdiction. 

From the perspective of the effects that a possible 

rejection of the joinder of cases in a compulsory case of 

joinder may have in the field of jurisdiction, the 

                                                 
37 C. Voicu, în N. Volonciu (coord.), Codul de procedurŁ penalŁ comentat, EdiἪia a 3-a revizuitŁ Ἠi adŁugitŁ, Editura Hamangiu, 2017, p. 133. 
38 High Court of Cassation and Justice, Criminal Division, decision no. 2379 of 14 June 2011, available on www.scj.ro.  

provisions of the supreme court stipulated in a decision 

passed in the appeal are relevant, considering that the 

disregard of the obligation to join the cases is 

sanctioned with absolute nullity when the prorogation 

refers to the material and personal jurisdiction and 

relative nullity when the prorogation relates to the 

territorial jurisdiction38. In that case, the legal situation 

was represented by the existence of two case files 

judged by the same court (Cluj Court) concerning 

material acts that were included in the content of a 

single continued offence of influence peddling for two 

defendants. Although there were no requests for joinder 

in the case, the failure to join the cases being criticized 

in the appeals, the Supreme Court  considered, 

however, that in this case, it was not even a matter of 

prorogation of jurisdiction, since jurisdiction over the 

perpetrators and their offences rested with one and the 

same court - Cluj Court, and not to more courts of an 

equal level or different levels. As such, it was found 

that the failure to join the cases did not in any way 

affect the material, personal and/or territorial 

jurisdiction of the court that is legally gained by the 

same unique court, which was vested from the 

beginning to settle the two cases. 

As regards the violation of the jurisdiction rules 

in case of optional joinder of cases, we consider that the 

analysis of a possible nullity can only be made if the 

request for joinder has been admitted (because only in 

this case an effect of prorogation of jurisdiction 

becomes possible), and the hearing of the cases by a 

non-competent court according to the distinctions 

contained in article 44 of the Code of Criminal 

Procedure.  

Finally , all these distinctions regarding the 

sanction of nullity in the event of non-compliance with 

the rules of jurisdiction in the area of joinder of criminal 

cases are also properly applied during the criminal 

investigation. 

6. Case joinder procedure 

During the trial, according to the rules stated in 

article 45 of the Code of Criminal Procedure, the 

joinder shall be ordered at the request of the 

prosecutor, the parties, the injured party and, ex officio, 

of the competent court which has jurisdiction to judge 

by prorogation (the court  which joins the cases). We 

consider that, although the law does not make a 

distinction, the holders of the request for joinder can be 

both those who determine the jurisdiction of the court 

judging the joined cases, as well as the ones in the court, 

judging the case to be joined.  

As regards the procedural phase and the 

procedural stage of the cases, it is necessary for these 

cases to be in the same procedural phase and stage 

and the cases under the criminal investigation with 

those that are pending trial, the cases in progress with 
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those in the preliminary chamber procedure or the cases 

under appeal with those judged by the first instance 

court cannot be joined39. In this respect, article 45 

paragraph (2) explicitly states that the joinder may take 

place if the cases are judged by the first instance 

court, even after the decision has been cancelled or 

annulled, or by the court of appeal. The joinder is 

essential for the cases to be judged at the same time, so 

that, to the extent that one of the cases has been finally 

judged, there can be no question of joining them40. 

Given that a new trial by the first instance court 

as a result of the cancellation/annulment of the decision 

in the appeals is a new trial on the merits of the case, 

we consider that two cases judged by the first instance 

court can be joined, one of which is in a first procedural 

cycle and the other in a second procedural cycle, 

determined by the cancellation/annulment with referral 

for a new trial. 

In the doctrine, there was discussion about the 

possibility to join the cases in the preliminary chamber 

stage, the parties expressing their points of view. In this 

respect, the supreme court's view seems to be the one 

according to which the joinder of cases cannot occur 

in the preliminary chamber. Thus, the High Court of 

Cassation and Justice, in order to settle a challenge 

against the preliminary chamber resolution41, 

considered that the joinder of cases could only be 

carried out after the preliminary chamber procedure. 

Consequently, the judge conducting the preliminary 

chamber may refer a case to a court to value the joinder 

with another case which is judged by it, only after the 

preliminary chamber procedure and the start of trial.  

According to the judge conducting the 

preliminary chamber within the Supreme Court, the 

provision for referral of the case in order to value the 

joinder may be included in the report ordering the start 

of trial.  

In order to state the above, the judge conducting 

the preliminary chamber within the Supreme Court 

considered that, in relation to the provisions of both 

article 43 but also of article 45, paragraph (2) of the 

Code of Criminal Procedure, the joinder of cases may 

be made if they are judged by the first instance court.  

According to the same judge, by using the phrase ñby 

the first instance courtò, in relation to the provisions of 

article 3 paragraph (1) letter d) and paragraph (7) of the 

Code of Criminal Procedure and the name of Chapter 

II - ñHearing by the first instance courtò in Title III - 

ñTrialò of the special part of the Code of Criminal 

Procedure, the legislator wanted the cases to be 

joined only after the preliminary chamber 

procedure. In fact, according to the judge, another 

argument to support this theory is the fact that, in the 

preliminary chamber, the filter procedure is carried out 
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by the judge conducting the preliminary chamber and 

not by the court. 

Consequently, in relation to the foregoing, the 

judge conducting the preliminary chamber considered 

that the joinder of cases in criminal matters is made 

before the first instance court and not in the preliminary 

chamber procedure. 

We also embrace the arguments put forward by 

the judge conducting the preliminary chamber of the 

High Court on the subject matter and we consider that 

the joinder of criminal cases cannot take place in the 

preliminary chamber procedure. In addition to the 

textual arguments put forward in this case, the 

possibility to join the cases in such a procedure should 

also be examined in the light of the solutions or 

measures that may be taken in the this procedure.  

For example, if the cases are joined in the 

preliminary chamber, and the judge conducting the 

preliminary chamber would order, in the first instance, 

to remedy the irregularities of both documents 

instituting the proceedings which are the subject of the 

verifications conducted in the preliminary chamber. 

Given that we are talking about two distinct 

indictments, so two procedural documents belonging to 

different prosecutors, we would practically have 

situations in which the filter procedure would be unduly 

delayed, with each prosecutor being liable for his/her 

own indictment and his/her own file. At the same time, 

a possible joinder in the preliminary chamber can never 

lead to a joinder of the prosecution files pending before 

the court, especially as we are in the presence of 

prosecutions which are, basically, finalized. 

Finally, the court competent to judge the joined 

cases shall decide on the request for joinder or, on its 

own initiative, by a court session report which can be 

appealed only with the merits of the case. 

During the criminal investigation, the case 

joinder procedure is different in view of the nature and 

specificity of this procedural stage, although, in 

principle, the rules applicable in the field of joinder 

during the trial apply accordingly. In particular, the 

joinder during the criminal investigation may be 

ordered at the request of the parties but also of the main 

subjects, namely the suspect and the victim, as well as 

ex officio by the prosecutor's office competent to carry 

out the criminal investigation for all the joined cases. 

The joinder, as a procedural act, is ordered by the 

prosecutor by means of an ordinance. 

7. Conclusions  

Considering all the above matters, it can be 

concluded that the joinder of the criminal cases in the 

Romanian procedural law is a complex institution with 




