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Abstract
Along with the imposition of financial sanctions in the infringement procedure for failing to fulfil the obligations
assumed by the Member States, and whereas in some cases these sanctions are not a sufficiently deterrent factor to determine
a certain Member States to comply, it is increasingly more likely creating a mechanism to strengthen the link between EU
funding and the rule of law, namely, suspending, reducing or restricting access to EU funds. In this way, respecting the rule of
law becomes an essential prerequisite for a sound financial management at Union level.
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1. Application of financial sanctions:
evolution of the methodology
The lack of financial sanctions has shown that it
has a major influence on the compliance of Member
States. Since 1996, the Commission has developed
principles for the application of financial sanctions,
principles which have subsequently been supplemented
by increasingly clear and easy-to-use technical
methods.1 The Court of Justice has also played an
important role in developing this practice, as it is now
almost as a rule the imposition of financial sanctions for
breaching EU law if compliance is not achieved within
the deadlines.
The financial sanctions that may be imposed on
Member States for failure to fulfil their obligations
under EU law are a lump sum or periodic penalty
payments, the cumulation of the two types of sanctions2
being also requested by the Commission and imposed,
even on its own initiative, by the Court of Justice.
Their application is based both on the finding of
a failure to fulfill obligations (Article 260 (1) and
Article 258 in conjunction with Article 260 (3) TFEU)
and on the failure to comply with a judgment of the
Court of Justice establishing a failure to fulfil
obligations (Article 260 (2) TFEU).
Determining the sanction for States not
implementing the judgments of the Court of Justice
must be based on the purpose of the measure, namely
ensuring the effective application of EU law. Thus, if
the lump sum reflects the failure of the Member State


to comply with the earlier judgment (in particular
where there has been a prolonged delay), periodic
penalty payments act as an incentive for the Member
State to bring the infringement to an end as soon as
possible.3
Since there are clear conditions and criteria for
imposing and calculating these financial sanctions, any
Member State may make an assessment of the sanction
that may be imposed on it in the event of a breach of an
obligation. Therefore the main purpose is
discouragement through these sanctions, the amount of
which must be large enough to determine the Member
State to correct the situation and to end the infringement
(should therefore be greater than the benefit that the
Member State has from the infringement), but
especially to determine the Member State not to repeat
the same infringement.
With regard to the calculation of the proposed
financial sanction, the Commission has applied an
approach that reflects both the payment capacity of the
Member State concerned and its institutional weight,
and this is done by the 'n' factor,4 adding the gravity of
the infringement and the duration of which the
Commission takes into account when calculating the
amount of a proposed penalty. Under the Treaties, 'n'
factor was calculated by reference to the GDP of a
Member State and the number of votes allocated to it in
the Council, thus being an appropriate means to reflect
the ability of the Member State concerned to pay while
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maintaining the variation between Member States
within a reasonable timeframe.5
However, the Court of Justice has recently
established that the Council voting rules can no longer
be used for this purpose since starting 1st of April 2017
the voting system has changed in the Council and
replaced by the double majority system as set out in
Article 16 (4) TEU.6 Consequently, when calculating
'n' factor, the number of votes of a Member State in the
Council is no longer of similar relevance, the
predominant factor being the Member States' Gross
Domestic Product (GDP).7
As regards the Member States' institutional
weighting when calculating the 'n' factor, the
Commission considers that the 'n' factor should not be
based solely on the demographic or economic weight,
but should also take account of the fact that each
Member State has an intrinsic value in the institutional
structure of the European Union. Thus, in order to
maintain the balance between the payment capacity and
the institutional weight of a Member State, the
Commission will calculate the 'n' factor on the basis of
two elements: the GDP and the number of
representatives in the European Parliament allocated to
each Member State.8
To this end, the Commission will in future use as
algorithm the number of representatives in the
European Parliament allocated to each Member State.
The amounts resulting from the application of this
algorithm will not create unjustified differences
between Member States and will remain as close as
possible to the amounts resulting from the current
calculation method, which are both proportionate and
sufficiently dissuasive. Under the new methodology,
the Commission's approach will continue to be firm,
balanced and fair to all Member States. 9 However, the
adapted methodology may lead to lower financial
penalties compared to the current situation, but the
resulting amounts are closer to the Court's practice,
which generally sets fines lower than those proposed by
the European Commission.
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2. Rule of law: condition of membership of
the European Union
2.1. The rule of law principle
The rule of law is a legally binding constitutional
principle which is one of the basic principles
characteristic of all the constitutional systems of the
Member States of the European Union. 10
Considering the provisions of Article 2 TEU,
"The Union is founded on the values of respect for
human dignity, freedom, democracy, equality, the rule
of law and respect for human rights, including the
rights of persons belonging to minorities. These values
are common to the Member States in a society in which
pluralism, non-discrimination, tolerance, justice,
solidarity and equality between women and men
prevail".
Compliance with these principles is a
membership condition to the Union, and Article 7 TEU
and Article 354 TFEU give the EU institutions the
means to ensure that these values are respected by all
Member States.
Therefore, the need to classify a particular action
as complying with the rule of law has emerged. Thus,
all approaches have been taken into consideration and
the rule of law has been defined as guaranting: the
separation of powers; the legality of the administration,
in particular legal certainty and unity and fundamental
rights and freedoms and equality before the law. 11
2.2. Rule of Law test
Once the criteria for accession to the European
Union have been formulated12, the rule of law has
explicitly become a condition that any state wishing to
join the European Union must fulfill. For this reason,
the problem of the rule of law was treated as a separate
chapter in all the European Commission reports on the
conduct of the negotiations13.
Although compliance with the Copenhagen
criteria is a mandatory rule for accession to the
European Union, enlargement has, over time, shown
that they may create difficulties for the Union's ability
to ensure respect for its fundamental values once a state
has become a member. European Commissioner
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Viviane Reding called this situation "Copenhagen
Dilemma".14
This creates a problem that needs to be addressed
by introducing mechanisms able to make Member
States comply with the obligations they have assumed
at the time of accession.
2.3. Serious and persistent violation of values
The Treaty of Lisbon brought changes to the
procedure laid down in Article 7 of the TEU as regards
the Treaty establishing the European Community by
referring to the "values of the Union", previously
referring to "the principles referred to in Article 6 (1)"
- namely, human rights as general principles of Union
law.15
The Article 7 safeguard procedure for EU values
was introduced in the Treaty of Amsterdam in 1997 and
includes two mechanisms - preventive measures, if
there is a clear risk of breaching EU values and
sanctions if such a violation has already occurred."16
The so-called 'Article 7 procedure', entitled
'nuclear option',17 has the following features:18 it
regulates the procedure for sanctioning a Member
State's violation of Union values as set out in Article 2
TEU; has a strict scope of application; establishes a
prevention mechanism in the case of a risk of breaches
of these common values; establishes a sanction
mechanism in case of violation of these values; is
considered the most severe sanction; allows the
suspension of voting rights in the event of a "serious
and persistent breach" of EU values by a Member State.
Implementation of Article 7 TEU means that the
infringement or the risk of an infringement meets
certain essential conditions as listed by the Commission
in 2003:19 (1) either a "clear risk of serious breach" of
the values listed in Article 2, for the prevention
mechanism; (2) either a "serious and persistent breach"
of the values in Article 2 for the sanctioning
mechanism. In both cases the violation must be serious.
This criterion can be judged on the subject of the
violation (i.e. the target population, for example) and
its result (violation of a single common value is
sufficient to trigger the mechanism, but violation of
several values may be a sign of a serious violation).
This procedure does not apply to individual
situations of violation of fundamental rights, which fall
within the jurisdiction of national, european and

545

international courts, but to violations that meet the
dimensions of a systematic problem or threat to the rule
of law.
In 2014, the European Commission adopted a
framework for analyzing the conditions for the
implementation of Article 7 TEU. The Communication
adopted by the Commission to this end - "A new EU
framework for strengthening the rule of law" 20 - aims
to clarify the situations in which the prevention and
sanctioning mechanisms can be triggered in case of
breach or risk violation of the common values of the
Union.
The objective of the framework is to enable the
Commission to identify a solution with the Member
State concerned in order to prevent a systemic threat to
the rule of law, which would become a "clear risk of
serious infringement", which could trigger the
application of Article 7 TEU. If there are clear
indications of a systemic threat to the rule of law of a
Member State, the Commission may launch a 'preprocedural procedure for the Article 7 procedure',
initiating a dialogue with that Member State. 21
The new rule of law framework has the role to
complete infringement procedures and to give effect to
monitoring within the Union of Member States'
compliance with the rule of law.
Creating a new framework certainly provides a
mechanism that can solve the "Copenhagen Dilemma".
The success of the infringement procedure that
somehow inspires this new framework ensures
confidence in the Commission's implementation of this
procedure. Thus the failure of the "soft power" of the
influence of politics and of the "nuclear option" as set
out in Article 7 TEU is overcomed.22
But to give effect to this procedure, an essential
step is to amend the Treaty and include this mechanism.
Moreover, the lack of financial sanctions could deprive
this framework of efficiency. The European Parliament
proposed to sanction by freezing the funds allocated.23
From the application perspective, Poland is the
first Member State against which the Commission has
decided to initiate the procedure provided in Article 7
TEU and has also been subject to the new early warning
framework through which a dialogue has been initiated
on threats to the rule of law and the identification of
solutions before resorting to the existing legal
mechanisms referred to in Article 7. Hungary is the
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second Member State against which the procedure
provided in Article 7 TEU was triggered, the European
Parliament being the one who exercised the right of
initiative given the existence of a clear risk of a serious
breach of the values on which the Union is founded, a
serious deterioration of the rule of law, democracy and
fundamental rights.

3. Liability of Member States for systemic
infringements24
In general, procedures based on Article 258
TFEU are intended to signal and subsequently sanction
specific and concrete infringements of EU law by
Member States. It is assumed, however, that these
violations are isolated, given that Member States are
respecting their obligations deriving from the
institutional treaties.25
Still, a solution is not provided for situations
where a Member State's action is no longer in line with
EU law, especially when a Member State disregards the
fundamental EU principles of democracy, rule of law
and protection of human rights.
The idea of a systemic infringement action has
arisen in response to the question: What can the
European Union do about the Member States that no
longer reliably play by the most fundamental European
rules?26 This question is extremely present, as the
Union faces a strong wave of actions contrary to the
fundamental principles of EU law by some Member
States (Poland, Hungary, Romania).
A systemic infringement is not defined by EU law,
neither in primary law nor in secondary law. On the
other hand, no regulations can be identified prohibiting
the initiation of such a procedure. Further analysis also
points out that "the distinction between an isolated
violation and systemic or systematic violations is
substantial. The difference is not just about repetition
or duration, but also about the intensity of the
violations."27
An action establishing a systemic infringement
would enable the Commission to refer to the Court of
Justice a general problem of deviating from basic EU
principles. This is not possible in the context of a
general infringement procedure.28 In a case which can
be considered as a pioneer in defining general and
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persistent violations, ruled against Ireland in 2005, the
Court has held that the existence of a general
administrative practice can be deduced from a number
of individual breaches so that it can be established a
"general and persistent violation" in charge of a state.29
If the Commission had the possibility to initiate
several infringement actions against the same Member
State by grouping complaints on the same subject (eg
under Article 2 or Article 4 (3) TEU) in one action, it
would be possible to demonstrate that all the collected
and analyzed infringements would constitute a more
serious infringement than the sum of the individual
infringements30 - so that the systemic breach can be
demonstrated, where appropriate.
Amending the EU secondary legislation was
suggested in the literature in order to provide the
Commission and the Court of Justice with instruments
able to determine the Member State concerned to
comply with the judgment finding systemic breaches.
Practically, secondary legislation could give the
Commission the power to suspend EU funds for a
Member State that refuses to comply as long as the
infringement continues.31
Watching the current evolution of some Member
States behaviour, the Commission needs to adapt the
instruments made available by EU primary law to play
its role as "Guardian of the Treaties" and thus respond
to the new types of breaches. The initiation of a
systemic infringement procedure where the
Commission suspects that the Member State in
question violates in a generalized manner the
fundamental values of the European Union may
represent such a development, a right answer which the
Court of Justice should confirm.

4. Sanctioning Member States with the
suspension of EU funds
4.1. Theoretical premise
Along with the imposition of financial sanctions
in case of non-compliance with Courts judgments
finding serious violations of EU law, and in particular
because of the fact that in some situations these
sanctions do not benefit from a deterrent factor strong
enough to determine certain Member States to comply,
we are in favor of amending European Union law to
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confer competence to the Commission and the Court of
Justice to suspend EU funds granting32 to a Member
State that refuses to comply. We believe that this
sanction could be proposed especially for those
Member States which consistently refuse to respect the
fundamental European values and when systemic
breaches of EU law occur. Such a change can even be
included in the Treaty on the Functioning of the
European Union either as a complement to Article 260
TFEU or as a complement to the procedure set out in
Article 7 TEU and 354 TFEU.
4.2. The EU budget and the rule of law
Commission has proposed in May 201833 a
pragmatic and modern long-term budget34 for 20212027.35 A major innovation within the proposed budget
is to strengthen the link between EU funding and the
rule of law. Respect for the rule of law is an essential
prerequisite for sound financial management and for
the effectiveness of EU funding. The Commission
therefore proposes a new mechanism to protect the EU
budget from the financial risks linked to the general
weaknesses affecting the rule of law in the Member
States.
With the new instruments, the European Union
will be able to suspend, reduce or restrict access to EU
funding according to the nature, gravity and scale of
deficiencies affecting the rule of law. Such a decision
would be proposed by the Commission and adopted by
the Council by a qualified majority vote.
In turn, European Commission President JeanClaude Juncker stressed the need for this mechanism:
"We will ensure sound financial management through
the first ever rule of law mechanism. This is what it
means to act responsibly with our taxpayers' money."36
The new rule of law mechanism has the role of
protecting taxpayers' money in the EU. One of the
prerequisites for sound financial management and
effective EU funding is the successful functioning of
rule of law in sectors such as the proper functioning of
the judiciary and the prevention and punishment of
fraud or corruption.
Although the role of this instrument is to sanction
the Member States concerned, it is important that this
mechanism does not affect the individual beneficiaries
of EU funds as they can not be held responsible for the
overall rule of law functioning.
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4.3. Proposal for a Regulation on the protection of
the Union's budget in case of generalised deficiencies as
regards the rule of law in the Member States
In this context, the European Commission
presented the Proposal for a Regulation on 3rd of May
2018.37 In Parliament, the proposal was submitted to
the Committee on Budgets (BUDG) and to the
Committee on Budgetary Control (CONT), being
requested also opinions from three other committees:
the Committee on Civil Liberties, Justice and Home
Affairs (LIBE), the Committee on Constitutional
Affairs AFCO) and the Committee on Regional
Development (REGI).
The European Court of Auditors gave its opinion
on the proposal on 17th of August 2018 and made
recommendations for clear and specific criteria to
define what constitutes a generalized rule of law
deficiency that should be established, stressing the need
to protect the legitimate interests of EU funds
beneficiaries.
On 3rd of October 2018 co-rapporteurs BUDG
and CONT presented the draft report on the proposal
with a number of amendments. The European
Economic and Social Committee (EESC) and the
European Committee of the Regions (CoR) endorsed
the proposal on 18 September (EESC) and 9 October
(CoR).
The report was voted on 13th of December 2018
and presented to the plenary on 18 December 2018. A
plenary debate took place on 16th of January 2019 and
on 17th of January 2019 Parliament adopted resolution
T8-0038/201938 on the protection of the Union budget
in in case of generalised deficiencies as regards the rule
of law in the Member States. 39 Subsequently, the draft
regulation was sent back to the BUDG and CONT
committees for interinstitutional negotiations.
On 4th of April 2019 Parliament adopted the first
reading legislative resolution on the proposal for a
regulation. For this act to be considered adopted, it is
also necessary for the Council of the European Union
to approve it, whose presidency is assured for 6 months,
starting with January 2019, by Romania. The
application of this Regulation shall be effective from
1st of January 2021.
The Explanatory Memorandum states that there
must be a close link between the obligations assumed
by the Member States under Article 2 TEU (including
the defense of the the rule of law values) and the
possibility of accessing European funds. In these
conditions, considering consistent gaps in the rule of

The main sources of funds are the European Regional Development Fund, the Cohesion Fund and the European Social Fund.
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law and deviations from the rule of law principles in
certain Member States, it has become desirable to
create a mechanism for Member States to be sanctioned
for non-compliance with the rule of law.
As set out in the Regulation, the rule of law
requires that all public powers act within the bounds of
the law, in accordance with the values of democracy
and fundamental rights and under the control of
independent and impartial tribunals, especially as the
principles of legality, legal certainty, prohibition of
arbitrariness of power executive, separation of powers
in the state, and effective judicial protection of
individuals by an independent court be respected. The
rule of law is also a prerequisite for protecting the other
EU fundamental values, such as freedom, democracy,
equality and respect for human rights. Respect for the
rule of law is intrinsically linked to respect for
democracy and fundamental rights: there can be no
democracy and respect for fundamental rights without
respect for the rule of law and vice versa.
Article 3 of the Regulation details the reasons for
triggering the rule of law mechanism while setting out
cases where it may be considered a situation of
generalised deficiencies as regards the rule of law:
a) endangering the independence of judiciary;
b) failing to prevent, correct and sanction arbitrary or
unlawful decisions by public authorities, including
by law enforcement authorities, withholding
financial and human resources affecting their
proper functioning or failing to ensure the absence
of conflicts of interests;
c) limiting the availability and effectiveness of legal
remedies, including through restrictive procedural
rules, lack of implementation of judgments, or
limiting the effective investigation, prosecution or
sanctioning of breaches of law.
Limiting European funds to a Member State may
also be possible for another category of reasons:
a) the proper functioning of the authorities of that
Member State implementing the Union budget, in
particular in the context of public procurement or
grant procedures;
b) the proper functioning of investigation and public
prosecution services in relation to the prosecution
of fraud, corruption or other breaches of EU law
relating to the implementation of the EU budget;
c) the effective judicial review by independent courts
of actions or omissions by the authorities referred
to in points (a) and (b);
d) the prevention and sanctioning of fraud, corruption
or other breaches of EU law relating to the
implementation of the EU budget;
e) the recovery of funds unduly paid;
f) the effective and timely cooperation with the
European Anti-fraud Office and with the European
Public Prosecutor’s Office.
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According to the Regulation, Union actions
affected or likely to be affected by the deficiency will
be assessed as far as possible (Article 4 (3)).
Sanctions or appropriate measures which may be
imposed under the Regulation (Article 4) and which
must meet the requirement of proportionality to the
nature, gravity and extent of the general rule of law
deficiency are: 1. a suspension of the approval of one
or more programmes or an amendment thereof; 2. a
suspension of commitments; 3. a reduction of
commitments, including through financial corrections
or transfers to other spending programmes; 4. a
reduction of pre-financing; 5. an interruption of
payment deadlines; 6. a suspension of payments.
On the application of sanctions, the European
Commission has the power to make a proposal to the
Council of the European Union which shall become
enforceable upon expiry of one month. The Council
may invalidate the measure proposed by the
Commission if, by a qualified majority, it votes against
this proposal.
The Regulation also provides a procedure to lift
measures, the Member State concerned being able to
prove at any time that the generalised deficiency as
regards the rule of law has been remedied (in full or in
part) or has ceased to exist (Article 6).
The Regulation is binding in its entirety and
directly applicable in all Member States and shall apply
from the next multiannual financial framework, 20212027.
4.4. Commission concerns on strengthening the
Rule of Law
In the series of actions undertaken by the
Commission on strengthening the rule of law, a field
subjected to improvements, the Commission published
in April 2019 the Communication to the European
Parliament, the European Council and the Council
"Further strengthening the Rule of Law within the
Union. State of play and possible next steps" 40, takes
stock of the experience of recent years and sets out
some possible avenues for reflection on future action.
The Communication has as its starting point the public
debate on the rule of law in the European Union and
calls on the Union institutions - the European
Parliament, the European Council, the Council - and the
Member States and other stakeholders, including the
judiciary and civil society, to contribute ideas to how
the rule of law toolbox could develop in the future.
In the Commission's view, strengthening the rule
of law could make an essential contribution to the
future of the European Union. This would create greater
clarity and consistency, help to ensure that all Member
States are treated equally and would protect the
common interests of all by effectively enforcing EU
law in all Member States.
The Communication reviews the tools available
for monitoring, assessing and protecting the rule of law

https://ec.europa.eu/transparency/regdoc/rep/1/2019/EN/COM-2019-163-F1-EN-MAIN-PART-1.PDF
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in the EU.41 Experience gained in recent years has
shown, in particular, the need for a better promotion of
the rule of law, an early prevention of risks or violations
of the rule of law, and an effective response to such
problems in the Union. The Commission has identified
three pillars that could help promote effective
enforcement of the rule of law: 1. Better promotion; 2.
Early prevention; 3. An adapted response.
As regards effective application, the Commission
supports the opportunity of different approaches in
specific policy areas, such as the proposal on the
protection of the EU's financial interests and some
improvements to the existing rule of law framework,
including providing early information to European
Parliament and the Council, and receiving support from
these two institutions, but also setting clear deadlines
for the duration of the dialogues.
European Commission will return to this issue
with its own conclusions and proposals in June 2019,
following the reactions of the institutions and society at
large, as well as the evolution European Court of
Justice the case-law.

5. Conclusions
The justification for the tightening of the
sanctioning system also results from the fact that the
founding states (but also the richest in the Union) are
the ones that most frequently violate EU law and are
subject to the highest financial sanctions, unlike the
newer member states of the European Union that
demonstrates a higher degree of compliance.
Also, EU Cohesion Funds are important support
for Central and Eastern European states to help them
overcome the gap between the richer and poorest parts
of the continent42.
However, the proposal to condition the granting
of European funds to respecting the rule of law supports
the struggle between Brussels and Poland and Hungary
on democratic standards. This creates a new
conditionality mechanism in terms of respecting the
fundamental values of the EU and thus provides a
solution to the Copenhagen Dilemma.
Although Jean-Claude Juncker, President of the
European Commission, insisted that the plan to protect
the EU budget in the case of rule of law generalised

deficiencies does not concern a particular Member
State, we can clearly interpret it as a strong notice to
Poland and Hungary.
The Commission's plan also sends a warning
message to other Member States where the rule of law
principles are being threatened, such as Romania, 43
Slovakia and Malta.44
On the other hand, the big contributors to the EU
budget (western Member States) welcome this measure
of sanctioning states that, although they are the main
beneficiaries of large sums of EU funds, choose not to
respect European values.
Among the arguments put forward by the
Member States concerned, the pressure of Brussels to
respect the rule of law principles has been interpreted
as a violation of their sovereignty. Without
undermining the importance of state sovereignty, in our
oppinion these arguments are losing substance in view
of the following: a) values and principles have been
ratified by national parliaments and signed by heads of
state at the time of EU accession; b) the state of
democracy in a Member State affects the state of
democracy of the whole European Union; c) heads of
State or Government have the right to vote in the
Council, effectively controlling the future of the EU; d)
the credibility of the EU as a normative power is
affected if one of the states does not respect the values
of the Union itself.
The different positioning of the Member States is
likely to aggravate the very problem it seeks to solve,
namely a deep gap between the two halves of the
continent.
To address this, the plan was presented as a
separate measure that could be adopted by EU member
governments with so-called qualified majority,
representing 55% of Member States and 65% of the EU
population. European Union could apply this measure
when it decides that there is a rule of law deficiency or
a problem with financial management - and the
Member State concerned would need a qualified
majority vote to stop it.
The required conditionality thus makes it possible
for Member States to take advantage of EU financial
support only if they respect the rule of law principles.
In other words, tricking rule of law will leave EU
Member States with no treats.
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