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Abstract

The equality in human rights and obligations, the equality of citizens before the law are fundamental categories of
the theories on social democracy but also conditions of the lawful state, without which constitutional democracy cannot be
conceived. In Romanian Constitution, this principle is consecrated in the form of equality of the citizens before the law and
public authorities. There are also particular aspects of this principle consecrated in the Fundamental Law. The equality before
the law and public authorities cannot imply the idea of standardizing, uniformity, enlisting of all citizens under the same legal
regime, regardless of their natural or socio-professional situation. The constitutional principle of equality requires that equal
treatment be applied to equal situations. This social and legal reality implies numerous interferences between the principle of
equality and other constitutional principles: the principle of identity and diversity, the principle of pluralism, principle of unity
and, in particular, the principle of proportionality.

In this study, by using theoretical and jurisprudential arguments, we intend to demonstrate that, in relation to
contemporary social reality, equality, as a constitutional principle, is a particular aspect of the principle of proportionality.
The latter one expresses in essence the ideas of: fairness, justice, reasonableness and fair appropriateness of state decisions

to the facts and legitimate aims proposed.

Keywords: Equality as a constitutional principle, philosophical and legal content of the principle of proportionality,
interference between the principles of equality and proportionality, Equitable balance, Principle of equality and tax

obligations.

1. Introduction

The analysis of the link between the two
principles of law must start from their meanings. The
purpose is to determine their sphere of interference.

The principle of equality is consecrated in Article
16 of Romanian Constitution, in the form of equality of
citizens before the law and public authorities. These
provisions are corroborated with Art. 4, paragraph (2),
which prohibits discrimination, according to the criteria
mentioned. There are other Romanian constitutional
provisions involving the principle of equality (Articles
4, 6, 38, 41, 44, 56 and 62). The Romanian
constitutional provisions are in line with international
regulations in the field. To remember the provisions of
Articles 14 and 26 of the International Convention on
Civil and Political Rights, that consecrates this
principle and Article 24 regulating the causes of
discrimination. The principle of equality is also
stipulated by Article 14 of the Convention for the
Protection of Human Rights and Fundamental
Freedoms.

In the literature in specialty was shown that the
constitutional principle of equality is characterized by
polyformism. "Whether we consider it as an objective
principle of law or a fundamental subjective right, it
expresses itself through a series of pair - values that
have already become commonplace, strict equality
(relative equality, formal equality), material equality,
equality before the law, equality by law, etc.” This
polyformism explains the difficulty of defining this
principle. The legal nature of the constitutional
principle of equality is considered different in the
comparative law: a principle of law, which is a means
of guaranteeing the citizens' rights and freedoms, or as
a subjective right. Also, the doctrinal and
jurisprudential definitions are different, depending on
the significance and peculiarities of the principle?.
Regarding the juridical nature of the constitutional
principle of equality in Romanian doctrine, we
remember the view according to which "the
formulation of the present Romanian Constitution
makes of the constitutional principle of equality a
fundamental right, with the value of a general principle
for the fundamental rights matter"s.
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The general principle of equality, regulated by
Article 16 of Constitution, refers to a formal legal
equality and not to an equality of conditions. However,
the equality before the law and public authorities does
not involve the idea of uniformity, in the sense of
applying to all citizens the same legal regime,
regardless of their natural or socio-professional
situation. The principle of equality implies that equal
treatment should apply to equal situations. At the same
time, it also supposes the right to differentiation in legal
treatment, if the situations of citizens are different. In
other words, to equal situations should correspond an
equal legal treatment and, to the different situations, the
legal treatment must be different. In this sense, the
doctrine admits the existence of a positive
discrimination, regulated even by some constitutional
texts, imposing certain social protection measures. The
Constitutional Court jurisprudence on the limits of the
constitutional principle of equality "varies between a
strict equality, sometimes assimilated with the non-
discrimination principle, and a relative equality, a
treatment equality which accepts the differentiation of
the legal regime, according to the objective
particularities of the concrete situations*.”

As a general principle of law, proportionality
evokes the idea of correspondence or balance. The
comparative logic, which is the essence of the
proportionality reasoning, assumes the comparing of
some objective situations and the ascertaining of their
degree of identity. Should the situations be different,
the applicable legal regime must be different. The
general principle of proportionality, in this case,
expresses the needed appropriation of the legal
treatment with the objective situations to which it
applies. In this way, the reasoning of proportionality
requires an objective and reasonable motivation, in
order not to reach to a disproportion between the
purpose pursued, through an unequal legal treatment
and the means used. Thus, the purpose of the law
becomes the criterion according to which the situations
are compared and in relation to which, the difference in
the legal regime must be established®.

Therefore, the logic of the egalitarian reasoning,
in which the factual situations are so similar that they
necessarily require the identity of the legal treatment, is
a particular aspect of the reasoning of proportionality,
based on different situations comparison and,
implicitly, the recognition of a right to difference. It can
be said that the principle of equality is a particular case
of the principle of proportionality. Therefore, the
Romanian constitutional provisions, that consecrate
equality as a general principle (Article 16), or the

4 Simina Elena Tandsescu, quoted works., p. 17
% Ibid, quoted works., pg 40

specific equalities,
proportionality.

imply also the principle of

2. Interference between the principles of
equality and proportionality

The uniformity has been consistently rejected by
the Constitutional Court's jurisprudence, in relation to
the interpretation and application of the principle of
equality. The strict equality before the law implies that,
in equal situations, the treatment must be equal, without
discrimination. If the situations are different, the
treatment can only be differentiated, which implies the
principle of proportionality. Consequently, a breach of
the principle of equality arises when different treatment
is applied to similar situations or when the same legal
treatment is applied to situations which by their nature
are different. Also, the breaching of this principle may
also occur in situations where there is no objective and
reasonable reasoning for a differentiated treatment of
identical situations, or if the unequal legal treatment is
not appropriate to the purpose of the law.

The jurisprudence of the Constitutional Court has
evolved in this respect, starting from accepting that
different situations may be treated differently, up to the
recognition of new constitutional principles, namely
the right to difference®. The Constitutional Court ruled
as inadmissible a difference of legal treatment on social
criteria or categories of officials, as it would constitute
a discrimination’. It admitted that there may be
situations that allow for particularities, but not every
such case justifies a difference in the legal treatment,
especially if the different legal treatment would be
discriminatory. The Constitutional Court has
established as unconstitutional the provisions of the
War Veterans Act concerning the conditioning of the
war veterans’ quality, on the fact of not having fought
against the Romanian army. In this case, there is an
unjustified discrimination between the Romanian
citizens and it is therefore necessary to ensure an "equal
treatment for all those who have joined in foreign
armies"®. These are identical situations, which involve
identical treatment. The Constitutional Court also
applied the principle of equality in other situations,
considering either that the situations are so similar that
there is no justification for the legal treatment
differentiation or, if it exists, it represents a
discrimination related to the criterion used®.

The rejection of uniformity and the need to
differentiate the legal treatment according to different
objective situations, without being discriminatory, is
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reflected in the jurisprudence of the Constitutional
Court. Referring to the different situation of the
students in private education and, on the other hand, of
those in state education, the Court found that once they
entered the chosen system, they are subjected to the
rules of each system. So, in reality, the contested
provisions do not discriminate, but offer different
solutions for different situations'®. In other words, the
necessary adequacy of legal treatment to the objective
situation considered is an application of the principle of
proportionality.

This rule is formulated in the jurisprudence of the
Court of Justice with a value of principle: "The
principle of equality before the law requires
establishing an equal treatment for situations which,
depending on the purpose pursued, are not different.
Consequently, a different treatment cannot be the sole
expression of the judge's exclusive appreciation, but
must be rationally justified, in respecting the principle
of equality of citizens before the law and public
authorities®™."

The recent jurisprudence of our Constitutional
Court confirms this interpretation of the principle of
equality which refers to the equality of citizens before
the law and public authorities and not to the equality of
legal treatment applied to a category of citizens
compared to another. Since the fundamental rights
"represent a constant of the personality of the citizen,
an equal chance granted to any individual”, art.16,
paragraph (1) of the republished Constitution aims the
equality of rights between the citizens, and not the
identity of legal treatment on the application of some
measures, regardless of their nature. In this way, the
Constitutional ~ Court  justifies not only the
constitutionality of administering a different legal
regime to certain categories of persons, but also the
need for such legal treatment2,

By applying this reasoning of proportionality, the
Constitutional Court has come to the recognition of a
fundamental right: the right to difference. "In general,
it is appreciated that violation of the principle of
equality and non-discrimination exists when a
differential treatment is applied to equal cases without
objective and reasonable motivation or if there is a
disproportion (s.n.) between the aim pursued by
unequal treatment and the means used. In other terms,
the principle of equality does not prohibit specific rules.
That is why the principle of equality leads to emphasize
on the existence of a fundamental right, the right to

difference (s.n.), and to the extent that equality is not
natural, it imposing would mean the establishing of the
discrimination®3."

The applying of the principle of proportionality
has as legal consequences the relativizing of equality as
a principle!*. The jurisprudence of the Court confirms
that the principle of equality is a particular case of the
general principle of proportionality, since the
uniqueness of the legal treatment can be justified only
in a particular hypothesis, that is, when the situations
are the similar or the identical. Starting from the need
to differentiate the legal treatment for different
situations, the Constitutional Court has consistently
considered that a protection measure applied to social
or professional categories, in special situations, does
not have the meaning of a privilege: "A measure of
protection cannot have the meaning neither of a
privilege nor of a discrimination and it is intended
precisely to ensure, in certain specific situations, the
equality of the citizens that would be affected in its
absence®®" In these situations, the principle of
proportionality imposes the necessary adequacy of the
protection measures to the proposed purpose, namely,
the ensuring, in special situations, of the equality of
citizens.

Applying the same reasoning, which is based on
the principle of proportionality, the Constitutional
Court found that a derogatory regime from the common
law regarding the execution of tax receivables is
justified, by the fact that it foresees non-expiring of the
forced execution of these debts (art. 137, paragraph
Fiscal procedure). These special procedural rules are
appropriate to some special situations, namely that the
object of a forced enforcement is to collect the tax
receivables that are sources of the state budget, "which
is of a general interest?®."

In accordance  with the principle of
proportionality, applied in this matter, the difference in
legal treatment must have a rational and objective basis.
The provisions of Art 11 from O.U.G. no.22 /20037 are
constitutional because, the difference in the legal
treatment, in regard to the granting of compensatory
payments introduced by criticized text, between the
companies exempted category with majority state
capital and other companies is justified by a rational
and objective criterion, which lies in the existence of
different situations, but also in the real possibility of the
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Government to bear such compensatory payments®é,
The different legal treatment, objectively and rationally
determined by different situations, cannot create
privileges or discriminations. The Constitutional Court
rejected the exception of unconstitutionality of the
provisions of Article 4, paragraph 2, letter a, Section 12
of Law no.543 / 2002'°, noting that, according to legal
provisions criticized all offenders in the same
circumstances, benefit or are exempted from the
pardoning "related to the nature of the offense and its
content, in the legal formulation in force at the offense
date." According to the Constitutional Court, the
convicts that committed offences at different times,
when the criminal law regulated in various drafting the
contents of the respective offenses, are in different
situations which justify the application of a different
legal treatment "according to the legislator's free
choice, without instituting of some privileges or
discriminations®."

In the same sense, the Constitutional Court has
ruled that the withdrawal by the issuing authority of the
visa, authorization or attestation, which would result in
the rightful termination of the individual labor contract,
for which concluding the existence of these documents
is a mandatory condition, does not constitute a
discriminatory legal treatment, but the application of
differentiated legal treatment in relation to a different
situation in which certain categories of employees are,
that choose to exercise certain occupations or trades?..

Unlike these situations where the principle of
proportionality was observed, among others the
Constitutional Court found that the difference in legal
treatment has no longer a rational and objective
justification, which fact results in disproportionate and
discriminatory treatment between persons in the same
situation.

Thus, our Constitutional Court noticed the
unconstitutionality of the provisions of Article 15,
paragraph 1 of Law no. 80/1995, on the Status of
Military Staff?2, which allows paying the parental leave
for bringing up a child up to 2 years only to active
military women, and not male military staff?®, The
legislator may establish derogating measures from the
common rules, subjected to respecting the following
conditions: the existence of different situations; to be a

rational and objective justification; the different legal
treatment should not create a clear disproportion
between different categories of persons; the derogating
measures should not be discriminatory. Or, in the
present case, the Constitutional Court rightly found that
the complete abolition of certain categories of persons
from the benefit of a form of insurance prescribed by
law for all insured persons violates the constitutional
principle of equality, representing discrimination,
because the military staff in activity is not different
from other categories of insured. Applying the same
legal reasoning, the Constitutional Court found the
unconstitutionality of art. 362, paragraph 1, letter d of
Criminal Procedure?*. The legal provisions criticized,
which stipulate that the injured party may appeal in
regard to the criminal aspect of the case, and the civil
party only in regard to the civil side, are contrary to the
constitutional principle of equality. These two parties
of the criminal trial are in an identical situation, namely
in the situation of a person wronged in own rights by
committing the offense. Therefore, the inequality of
treatment in regard to the access to the attack ways is t
unjustified, including the proportionality criterion,
since the defendant, the injured party, the civil party
and the civilly responsible party have the same quality,
respectively are parties to the criminal proceedings.

The interference between the principle of equality
and the principle of proportionality also exists in case
of national minorities’ protection.

As stated in the Explanatory Report on the Frame
- Convention for the Protection of National
Minorities?®, the states may adopt special measures to
promote full and effective equality between the
national minorities and those belonging to the majority.
Such measures must be appropriate to the intended
purpose. This requirement expresses the principle of
proportionality, which is applied in order to avoid
violating the rights of others or discrimination of other
persons. The principle of proportionality requires that
these safeguards are not to be extended, in time and in
the sphere of application, beyond what is necessary to
achieve the intended purpose.

The Constitutional Court applied the principle of
proportionality by analyzing the constitutionality of
some provisions of the Education Law no. 84/1995%,

18 Decision nr.457/2003, published in the Official Gazette No..49/2004.

19 Published in the Official Gazette N0.726/2002.

2 Decision nr.546/2004, published in the Official Gazette No..107/2005. See Decision n0.200/2004, published in the Official Gazette
No0..420/2004, also Decision nr.240/2004, previously quoted, through which the Constitutional Court noticed that dispositions of art.81,
paragraph.3, art.86', paragraph.3 and art.867, paragraph.3 Criminal Code are constitutional. The legislator didn’t violate the dispositions of
art.16 of Constitution, because the different juridical regime is justified by the different situation in which certain categories of persons are.

2 Decision n0.545/2004, published in the Official Gazette N0.85/2005.

22 pyplished in the Official Gazette No. 155/1995.

2 Decision nr.90/2005, published in the Official Gazette No..245/2005. Instead the Constitutional Court ascertained the constitutionality of
the dispositions art.38, paragraph.4, art.50, paragraph.1* and art.194 of Law n0.19/2000, because the right of the citizens to pension is regulated
both through general laws as through special laws in regard to certain social-professional categories that are found in particular situations.
Therefore, the regime instituted through the criticized regulations is reasonable and justified, because the persons to which it refers to are in
different situations. (Decision nr.116/2005, published in the Official Gazette N0.228/2005).

24 Decision no. 482/2004, published in Official Gazette 1200/2004.

% Adopted by the Ministries Committee of European Council in Strasbourg on 10.11.1994

% pyblished in the Official Gazette No. 167/1995 and republished in the Official Gazette No. 1/1996. See Decision nr.139/1999, published
in the Official Gazette No..353/1999
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The Romanian village in areas traditionally inhabited
or in a substantial number of persons belonging to
national minorities, if there is a sufficient demand,
should, as far as possible, endeavor to ensure that
persons belonging to the national minorities "have
adequate learning opportunities for their minority
language. The application of these measures shall be
without prejudice to the learning of the official
language or teaching in that language.”

The measures taken by the State for the national
minorities’ protection must not contravene the
requirements of the principle of equality of rights of the
citizens and therefore should be "a reasonable ratio of
proportionality between demand and possibilities,
between demand and the means used or between the
means employed and the aim pursued?’.

The principle of equality, applied to the exercise
of the right to vote, may also involve proportionality.
The material conditions for exercising the right to vote
may vary according to the diversity of situations. This
involves a differentiated legal treatment, appropriate to
every concrete solution, which is a proportionality
relationship. It is stated in the doctrine that "the
legislator can arrange so many different legal regimes,
how many particular situations he encounters, without
respecting the strict equality imposed on him with
regard to the right to vote?s."

The constitutional principle of equality has
applications in electoral, judicial, fiscal, etc?. In all
these areas, is applied the principle of proportionality,
which assumes the right to differentiation in the equal
treatment, if the situations in which are the citizens, are
different.

For our research we have chosen to analyze the
application of the constitutional principle of
proportionality in tax matters for two reasons: the
constitutional text (Article 56 paragraph (2)), recalls the
general principle of justice and equity, and secondly the
jurisprudence of the Constitutional Court is richer in
this field than in other areas, with regard to the
interference between the principle of equality and the
principle of proportionality.

The application of the principle of proportionality
in the field of taxation arises from the provisions of
Article 56, paragraph (2) of the revised Constitution.
"The statutory system of taxation must ensure the
correct settlement of tax burdens."

The provisions of Article 56, paragraph (2) of the
Romanian Constitution have the meaning of a social
justice and equity principle. As a principle of social
justice, the correct setting of the fiscal burdens
corresponds to the social character of the state, taking

27 bid.

2 Simina Elena Tandsescu, quoted works., p. 219

® Simina Elena Tanisescu, quoted works., p.169-253.
% bid, quoted works., p. 127
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%2 Simina Elena Tanisescu, quoted works., p. 194

% Ibid, p. 194

% Ibid, p. 203

% Decision nr.53/1994, published in C.D.H. — 1994, pp. 222 — 225.

into account the need to protect the most disadvantaged
social strata. As a principle of fairness is not intended
to distort the equality of opportunities, that excludes
any privilege or discrimination.*® The Law on Public
Finance (Law no. 10/1991), 3! states in Article 5 that at
the elaboration and execution of the budget are
principles of universality, balance and reality, which is
the materialization of the constitutional provisions
above.

The provisions of Article 56, paragraph (2) of
Constitution imply a necessary adjustment between the
contribution of each and his possibilities. This
adequacy can be imagined either in the form of a strict
equality of everyone's contribution, or in the form of a
necessary proportionality between each person's
income and own share of burden.®

In the literature in specialty was shown that the
specificity of the tax, regardless of its form, "exists in
the proportionality ratio that is established between the
taxable amount and the levying, because in matter of
taxation, proportionality is the true image of the
principle of equality®."

In this case, proportionality is a mathematical
ratio, which can realize the idea of social justice, which
results in a fair distribution of tax burdens, depending
on the possibilities of each taxpayer. The progressivity
of the tax is a particular aspect of the principle of
proportionality applied in this area in the sense that the
fair distribution of tax burdens means: the higher is a
person's income, the more his tax contribution
increases.  Accordingly, proportionality is an
expression of material equality, "when the quota
increases at the same time with the taxable mass, we
find ourselves in the presence of a progressive rate of
material equality that seeks to equalize the real income
through tax®,

The Constitutional Court has applied the principle
of proportionality as a relationship between the taxation
base and the tax. Regarding the provisions of art.7, par.
6 of the Law no. 32/1991, the Court finds that by
indexing, the tax grid does not change, but the level of
the taxable income is updated, correlated with the
increase of the inflation index. "It is true that the tax
increases, but only as a result of the increase of the
taxation base."® In this respect, the doctrine stated:
"Also as the taxpayer's criterion for equality before the
tax law, the taxable mass is the criterion according to
which varies the legal regime of the tax. But the
principle of tax justice, imposed by Article 53 (2) of the
Constitution (Article 56 (2) of the Revised Constitution
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n.n.) imposes the uniformity of the legal regime of
taxation as soon as the taxable amount is the same®."

The Constitutional Court has determined that the
tax should not be abusive. Thus, it must correspond to
the purpose pursued by the legislator and be appropriate
to the taxable mass. As we have seen, the taxable
amount is the criterion by which the legal regime of the
tax varies. Moreover, "the tax is based on a strict
conception of proportionality, which refers exclusively
to the notion of an arithmetical proportion®."
Accordingly, the establishing of a tax without having a
taxable amount in the objective sense, that is, an income
that cannot be achieved, is abusive. "In order to
eliminate any possibility of abusive taxation and taking
into account the intention of the legislator ... it follows
that the extension of the obligation to pay the tax, in
considering some uncultivable lands, is
unconstitutional, contravening art.53, paragraph (2) of
the Constitution (2) of the revised Constitution n.n.), on
which grounds no income tax can be established on an
income impossible to achieve®."

3. Conclusion

This constant orientation of our constitutional
court, regarding the constitutionality of the legal
provisions in the matter of tax duties, through the prism
of principle of proportionality, is also confirmed by the
previous jurisprudence, we would say a historical one,
of the Constitutional Court, contrary to the present
social and legal realities that refuse to appeal to the
great natural principles, coming out immutable from
the very nature of human being. Thus, the establishing
of a higher tax in charge of individuals that own two or
more buildings used as dwellings, does not violate the

provisions of Article 16, paragraph (1) of
Constitution®. To justify this solution, the
Constitutional Court applies the principle of

proportionality. It is ascertained that there is no
discrimination against taxpayers who own several
buildings compared to those who own a single building.
There is sufficient reason for the introduction of the
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