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Abstract

European Union Law had explicitly authorized the use of a double punishment (administrative and criminal) in the
context of the fight against illegal conduct on the financial markets. Thus many facts and behaviours on the capital market
have a double regulation, especially in the area of market abuse. For example, we have the misconduct of market manipulation
punished with administrative (pecuniary) penalty and the market manipulation offense punished with criminal penalty.
Criminal liability conditions are different from administrative liability but generating facts and behaviours are rigorously
identical. Therefore acts of market manipulation are punished as misdemeanours (administrative procedure) when acts are
committed without the form of guiltiness required by law to qualify them as offenses (criminal procedure).

The question raised by European and Romanian regulations on financial market is the compatibility with or violation
of the European Convention on Human Rights (ECHR). In order to ensure the integrity of markets and to enhance investor
confidence in those markets, European law has created broad administrative offences, which punish the risk of harm to the
market with severe, pecuniary and non-pecuniary penalties. Access to a subsequent court in administrative proceedings is an
evasive guarantee that does not compensate the unfairness of the administrative procedure. ECHR case law concluded that
market pressure and need for compliance in that field cannot prevail over international human rights obligations of States

bound by the Convention (ECHR).
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1. Introduction.

Many facts and behaviours on the capital market
have a double regulation, especially in the area of
market abuse. Romanian law provides the misconduct
of market manipulation punished with administrative
penalty! and market manipulation offense, punished
with prison?. Of course, criminal liability is inflicted
under different conditions than administrative
contravention, but the facts are rigorously identical.
This is even suggested by the law when declares guilt
as the only difference between provisions. Thus acts of
market manipulation are sanctioned as offenses when
deeds are committed without the form of guiltiness
required by law to qualify them as offenses®.

2. Administrative liability and criminal
liability on the Capital Market.

The Romanian Capital Market Law suggests a
certain timeline in the investigation of the acts related
to market abuse. Respectively the identification of such
facts requires first a criminal investigation for criminal
offense. If the criminal procedure is completed without
incurring criminal liability and applying a penal penalty

- explicitly the act was prosecuted as an offense and
subsequently it was established that it constitutes an
administrative contravention only - then administrative
liability remains incumbent®.

The applicable law on
contravention emphasizes the same
principle of criminal liability primacy®.

Administrative contraventions are generally
defined by their legal object represented by social
values threatened or injured through misbehaviours,
values less important to be protected by criminal law.
Theoretically it is not possible administrative liability
overlapping criminal liability simply because the
offense and the administrative contravention are
mutually exclusive (have different legal object)®.

However, capital market regulation, following
the European regulation (Market Abuse Regulation),
does not follow this exclusion’. Double regulation of
the same acts as crimes and administrative offenses
contravenes the general principles of national
regulation.

The anticipated conduct of Romanian Authority
of the Capital Market (Financial Supervisory Authority
— FSA) seems to solve the overlapping of liabilities, in
practice. Respectively the FSA will assess the possible
criminal nature of the reported facts and notify the
criminal investigation authorities for the investigation

administrative
indisputable

* Associate Professor, PhD, Faculty of Law, “Nicolae Titulescu” University, Bucharest (e-mail: profesordrept@gmail.com).
! Regulation (EU) no. 596/2014, Market Abuse Regulation (MAR), Art. 30 para (1) a) and Art. 15. Romanian Law no. 24/2017, Art. 132

para (1) which refers MAR.
2 Law no. 24/2017, Art. 134 para (5).
3 Law no. 24/2017, Art. 132, para (3) b) i).
4 Law no. 24/2017, Art. 133 para (5).
® Government Ordinance (GO) no 2/2001, Art. 30.

GO no 2/2001, Art. 1. The law (contravention) protect social values which are not protected by penal law.
" Administrative misbehaviours related to market abuse are enacted directly by European Regulation no. 596/2014 (MAR), Art. 30. Criminal
liability are inflicted by European Directive on market abuse (for the same facts).



Cristian GHEORGHE

253

of the facts in criminal proceedings. To the extent that
criminal liability is established and a criminal penalty
will be imposed, any administrative procedure ceases.
FSA will no longer apply any sanction.

This chronology of events is above all criticism.
In the rest of the situations, however, the legal
perspective is more tumultuous.

If criminal liability is not engaged (termination or
acquittal in the criminal proceedings), FSA resumes its
investigation, the statute of limitation for
administrative procedure being declared suspended
during criminal procedure®.

At first glance this situation seems beyond any
controversy. It not seems to be a double prosecution.
The perpetrators are subject to a criminal investigation
and then subject to an administrative investigation for
the same facts.

The non bis in idem principle prohibits not only a
double conviction but also a double trial or
investigation for the same facts. The principle in
question is a principle with wide international
recognition, but in criminal law only.

3. Ne bis in idem.

Immunity acquired for the same facts as a result
of a previous criminal trial has a wide European and
international recognition, in a sensibly different form.
United Nations Covenant on Civil and Political Rights
states that: “No one shall be liable to be tried or
punished again for an offence for which he has already
been finally convicted or acquitted in accordance with
the law and penal procedure of each country.”

Charter of Fundamental Rights of the European
Union?® reads as follows: “No one shall be liable to be
tried or punished again in criminal proceedings for an
offence for which he or she has already been finally
acquitted or convicted within the Union in accordance
with the law.”

American Convention on Human Rightst!
establishes that: “An accused person acquitted by a
non-appealable judgment shall not be subjected to a
new trial for the same cause.”

The Court of Justice of the European Union
(CJEU) has also enshrined the principle in its
jurisprudence?®?,

Of particular importance for European countries
is the ECHR Convention®3. No one shall be liable to be

tried or punished again in criminal proceedings under
the jurisdiction of the same State for an offence for
which he has already been finally acquitted or
convicted in accordance with the law and penal
procedure of that State*.

If, in the past, the principle was assimilated to a
negative effect of the double-jeopardy clause which
protect defendants from the burdens of multiple trials,
domestic law (procedural criminal law) has now
included ne bis in idem by enacting that no person can
be prosecuted for committing an offense when that
person has been previously given a final criminal
judgment on the same offense, even under a different
classification of the offense®.

In the ECHR case law a person enjoys three
distinct guarantees derived from the ne bis in idem
principle: he cannot be prosecuted, tried or punished
twice for the same conduct. From this perspective, even
if the first proceedings end with acquittal (criminal
charges) and the person is subsequently subject to the
second proceedings (administrative charges), there is a
violation of the Convention. There is no need to be two
convictions for the violation of the Convention. The
ECHR expressed the view that the perpetrator’s
acquittal of the charge under the criminal code did not
deprive him of his status as a “victim” of the alleged
violation of Article 4 of Protocol No. 7 of the
Convention*®.

4. Cumulation of criminal liability with
administrative liability.

National law does not explicitly address
aggregation of administrative and penal liability but
excludes it by defining the concepts. Placing
administrative penalties outside the object of the
criminal offenses should make it impossible to overlap
the two concepts. But the content of many criminal
offenses contains elements or circumstances that may
constitute contraventions. In the case of market abuse,
the situation is even more manifest as the same conduct
is also a criminal offense and a contravention so that
cumulation of liabilities is a possible situation. If
administrative investigation is found to be inadmissible
after criminal liability and punishment as a criminal
offense, in the rest of the cases administrative liability
remains applicable. The administrative procedure,
pending after the criminal nature has been removed in
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a criminal proceedings, is expressly regulated (by
suspending the prescription of the application of the
sanction in investigation of the administrative nature).
However, this case does not involve cumulation but a
successive check of the conditions of the criminal
liability and contravention.

The premise of undeniably cumulation is that of
imposing an administrative sanction by the FSA (which
may consider that no criminal investigation is
required). Such conduct of FSA does not hinder by
anything the subsequent action of criminal prosecution
authorities. They have no impediment (ex officio or by
criminal complaint of others than FSA) to pursue
investigation as they are not held by the FSA's opinion
that the conduct is a contravention, not a crime.

The French doctrine has constantly held that
criminal liability and contravention have different
grounds so that the situation of the cumulus of
contravention liability with criminal liability is
allowed'’. Cumulation is unambiguously accepted in
French law, with the imputation of the administrative
fine on the possible criminal fine. Thus, when the
competent authority (in France this is the Sanctions
Committee of the Financial Market Authority - AMF)
imposed a financial penalty that became final before the
criminal court finally ruled on the same facts, the
criminal court may order that the pecuniary sanction to
be deducted from the fine the court may pronounce®,
Such provision basically validates the right of the
criminal court to impose a penalty (fine or
imprisonment) in criminal proceedings, after an
administrative proceedings.

The evolution of French law on the matter. After
constant criticism in the doctrine regarding the double
incrimination and non-compliance with the ECHR
Convention, Constitutional Council of France declared
unconstitutional the cumulating of criminal and
administrative penalties for the same deed, in particular
the situation in which the same facts are subject to a
plurality of sanctions.

By allowing the prosecution of similar behaviours
to those pursued before the administrative regulator
(AMF) in violation of the non bis in idem principle,
these provisions violate the principles of the necessity
of offenses and punishments, the proportionality of the
punishment and respect for legally acquired rights.*°
Romanian law faces the same situation with respect to
Art. 134 para (2) (offense of misuse of privileged
information) and Art. 132 para (3) of the Law no.

24/2017 (contravention). Respectively for the same
facts there are administrative and criminal proceedings
that can lead to double incrimination.

5. Double incrimination on the Capital
Market in ECHR case-law. Civil limb and
criminal limb of the right to a fair trial.

French case law as well as European
developments on capital market unlawful conducts
have been strongly influenced by the constant
jurisprudence of the European Court of Human Rights
to classify administrative sanctions in this field as
“criminal” in nature. This practice enables the ne bis in
idem principle in order to stop the effects of double
prosecution, judgments and incriminations.

The jurisprudence of the ECHR applicable to the
capital market was strongly influenced by the case
Grande Stevens v. Italy.? In essence, the case concerns
market manipulation. The competent authority of the
market has investigated and punished the unlawful
conduct by imposing significant pecuniary penalty
aimed to deter market manipulation. Criminal
investigation authorities have also been referred to as a
result of the right conferred on Member States to
impose administrative sanctions without prejudice to
the right of States to apply criminal sanctions?.

The criminal court also pronounced a conviction
for the same conduct of market manipulation.
The ECHR first examined the application of the Art. 6
of the Convention (right to a fair trial). This rule has
civil limb (civil rights and obligations) and criminal
limb (criminal sanctions). The ECHR has invoked its
consistent case-law that the existence of a "criminal
charge" requires verification of three elements: the
legal classification of the measure in national law, the
nature of the measure and the nature and severity of the
sanction??. These criteria are alternative and not
cumulative. In the case, the conduct of market
manipulation investigated by the competent authority
does not constitute a criminal charge (under Italian
law). The facts were punished with an "administrative"
sanction. But the qualification given by the national law
has only a relative value in terms of the applicability by
the ECHR Court of Article 6 of the Convention in its
criminal limb?,

Deficiency of a fair trial. The Court of the ECHR
analysed the sanctions imposed in the area of market
abuse and concluded that they are of special gravity and
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2 Grande Stevens v. Italia, Case no. 18640/10, ECHR Judgment from 4.03.2014, quoted after https://hudoc.echr.coe.int.
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are of a criminal nature which leads to the application
of Art. 6 § 1 of the Convention in its criminal limb. The
requirements of a fair trial are stricter in the sphere of
criminal law. The absence of a hearing is mainly the
weakness of the proceedings before the competent
authority. The Court concludes that the procedure
before the authority, in the light of the classification of
sanctions as criminal, is not satisfactory?*.

Independent and impartial tribunal condition.
The Italian authority has an investigation office and the
commission itself. The ECHR considers that they are
departments of the same administrative body, acting
under the authority of a single president. In this way the
investigative and sanctioning functions are cumulated
by a single body. In criminal matters such a
combination of functions is not compatible with the
requirements of impartiality laid down by Article 6 § 1
of the Convention?®.

Non bis in idem. ECHR has found that the
unlawful conduct of market abuse is the same thing in
administrative and criminal proceedings which means
a double prosecution and breach of the Convention?,

ECHR conclusions concern the regulatory capital
market system of Italy and of all EU Member States
that share the same legislation in the field. ECHR
judgment is equally valid in its conclusions in Romania
(lack of a fair trial, non-compliance with the
requirement of the independent and impartial tribunal,
non bis in idem in administrative and criminal
proceedings for market abuse).

6. Conclusions

Judgment of the ECHR did not draw its
conclusions, but dissenting opinion (partly concurring,
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