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ANTI — CORRUPTION INITIATIVES, GOOD GOVERNANCE AND HUMAN
RIGHTS: THE REPUBLIC OF MACEDONIA

Elena ANDREEVSKA*
Lidija RAICHEVIC**

Abstract

In fighting corruption, good governance efforts rely on principles such as accountability, transparency and
participation to shape anti-corruption measures. Initiatives may include establishing institutions such as anti-corruption
commissions, creating mechanisms of information sharing, and monitoring governments’ use of public funds and
implementation of policies. Good governance and human rights are mutually reinforcing. Human rights principles provide a
set of values to guide the work of governments and other political and social actors. They also provide a set of performance
standards against which these actors can be held accountable. Moreover, human rights principles inform the content of good
governance efforts: they may inform the development of legislative frameworks, policies, programmers, budgetary allocations
and other measures. Corruption is recognized as a serious crime in the EU, which is reflected in its many anti-corruption
instruments covering existing member states. Countries wishing to join still face considerable systemic corruption issues in
their public institutions. In Macedonia as one of these countries the most significant human rights problems stemmed from
pervasive corruption and from the government'’s failure to respect fully the rule of law.

This article introduces anti-corruption work, good governance, and attempts to identify the various levels of
relationship between that work and human rights with particular reference to Macedonia as an EU candidate country.

Keywords: corruption, anti-corruption instruments, good governance, impact of corruption on human rights,
Macedonia.

The 2017 joint international campaign focuses on
corruption as one of the biggest impediments to

1. Introduction achieving the Sustainable Development Goals (SDGs).

Fighting corruption is a global concern because
corruption is found in both rich and poor countries, and
evidence shows that it hurts poor people
disproportionately. It contributes to instability, poverty
and is a dominant factor driving fragile countries
towards state failure!.

Every year $1 trillion is paid in bribes while an
estimated $2.6 trillion are stolen annually through

To mark the 2017 International Anti-Corruption Day
(IACD), UNODC has developed a wide-ranging
campaign focused on different SDGs and on how
tackling corruption is vital to achieving them?.

Corporate corruption scandals unearthed in recent
years have provided further impetus to the anti-
corruption movement.

What exactly is corruption? How are “offering”,

“promising” and “giving” a bribe treated under the law?
Different countries have different answers to these

corruption — a sum equivalent to more than 5 per cent
of the global GDP. In developing countries, according
to the United Nations Development Programme, funds
lost to corruption are estimated at 10 times the amount
of official development assistance?.

* Professor, PhD, The Faculty of Public Administration and Political Scientific “South East University”, Tetovo (e-mail:
e.andreevska@seeu.edu.mk).

** PhD, Public Prosecutor “Basic Public Prosecutor’s Office for Preservation of Organized Crime and Corruption”, Skopje (e-mail:
lidijaraicevic@gmail.com).

1 Governments, the private sector, non-governmental organizations, the media and citizens around the world are joining forces to fight this crime.
The United Nations Development Programme (UNDP) and the United Nations Office on Drugs and Crime(UNODC) are at the forefront of these efforts.
See International Anti-Corruption Day 9 December: http://www.un.org/en/events/anticorruptionday .

2 Corruption is a serious crime that can undermine social and economic development in all societies. No country, region or community is immune.
This year UNODC and UNDP have developed a joint global campaign, focusing on how corruption affects education, health, justice, democracy,
prosperity and development. See United Nations Campaign: http://www.anticorruptionday.org/actagainstcorruption/en/about-the-
campaign/index.html.

% Ibid. On 9 December each year, the world celebrates International Anti-Corruption Day. The fact that such a symbolic day exists (and
immediately precedes Human Rights Day on 10 December) reflects the international community’s increased recognition of the importance of
anti-corruption measures. Various factors have contributed to this, including the heightened awareness of the concrete impact of corruption.
Attention has turned, for example, to: the financing of terrorist acts; the covering up of narcotics trafficking; and the impediments to the
effective use of aid for economic growth and development caused by corrupt practices. See, eg, UNCAC Preamble para 2: ‘Concerned also
about the links between corruption and other forms of crime, in particular organized crime and economic crime, including money-laundering’.

4 Well-known examples include the corruption allegations against BAE Systems and Siemens: R (Corner House Research) v Director of the
Serious Fraud Office [2009] 1 AC 756 (‘BAE Case’); United States v Siemens Aktiengesellschaft (Plea Agreement) (DC, No 1:08-CR-00367-
RIJL, 6 January 2009) (‘Siemens Plea Agreement”).
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questions, by definition as well as interpretation®.
Corruption here will be understood to mean abuse of
public office for private gain, which involves, for
instance, public officials accepting bribes, unwarranted
commissions or ‘kickbacks’ around processes of public
procurement and service®.

The fight against corruption is central to the
struggle for human rights. Corruption has always
greased the wheels of the exploitation and injustice
which characterize our world. From violent ethnic
cleansing to institutionalized racism, political actors
have abused their entrusted powers to focus on gains
for the few at great cost for the many’. Human rights
strengthen good governance frameworks. They require:
going beyond the ratification of human rights treaties,
integrating human rights effectively in legislation and
State policy and practice; establishing the promotion of
justice as the aim of the rule of law; understanding that
the credibility of democracy depends on the
effectiveness of its response to people’s political, social
and economic demands; promoting checks and
balances between formal and informal institutions of
governance; effecting necessary social changes,
particularly regarding gender equality and cultural
diversity; generating political will and public
participation and awareness; and responding to key
challenges for human rights and good governance, such
as corruption and violent conflict®,

Moreover, Human rights require a conducive and
enabling environment, in particular appropriate
regulations, institutions and procedures framing the
actions of the State. Human rights provide a set of
performance standards against which Governments and
other actors can be held accountable. At the same time,
good governance policies should empower individuals
to live with dignity and freedom. Although human
rights empower people, they cannot be respected and
protected in a sustainable manner without good
governance. In addition to relevant laws, political,
managerial and administrative processes and
institutions are needed to respond to the rights and
needs of populations. There is no single model for good

governance. Institutions and processes evolve over
time®.

The success of the democratization and the
establishment of a functioning State will depend on the
existence of functioning institutions of pluralistic
democracy and market economy in the Republic of
Macedonia as well as other West Balkans States
concerned. The effectiveness of local reform efforts
and international technical and financial assistance
requires the quality of public service and must be based
on the best practices of good governance. As corruption
is the negation of the Rule of Law and an impediment
to efficient law enforcement and effective functioning
of public institutions, non-governmental institutions
need to find a common platform with the institutions of
the state to work to prevent it. Reducing corruption
requires not only the relevant institution-building
measures but also creating the social preconditions for
establishing the Rule of Law. In this context it is of
decisive importance to foster a democratic political
culture based on trust and respect of government
institutions, transparency and openness of the activities
of the administration, and an orientation towards
stability and predictability. This task has become all the
more pressing in the Republic of Macedonia.

2. The International Legal Framework
Against Corruption

Corruption is the abuse of public or private office
for personal gain'®. The costs of corruption for
economic, political and social development are
becoming increasingly evident. But many of the most
convincing arguments in support of the fight against
corruption are little known to the public and remain
unused in political debates. This brief provides
evidence that reveals the true cost and to explain why
governments and business must prioritise the fight
against corruption®®.

International anti-corruption conventions play a
key role in the global fight for integrity by: bringing the
fight against corruption to the political forefront, setting

5 Corruption is the abuse of power for private gain. Corruption takes many forms, such as bribery, trading in influence, abuse of functions,
but can also hide behind nepotism, conflicts of interest, or revolving doors between the public and the private sectors. Its effects are serious
and widespread. Corruption constitutes a threat to security, as an enabler for crime and terrorism. It acts as a drag on economic growth, by
creating business uncertainty, slowing processes, and imposing additional costs. The abuse of entrusted power for private gain. corruption can
be classified as grand, petty and political, depending on the amounts of money lost and the sector where it occurs. See Transparency
International at: https://wwwtransparency.org/glossary/term/cprruption.

¢ See Observe:r http://oecdobserver.org/news/archivestory.php/aid/2163/Defining_corruption.html.

" See, The Global corruption Barometer (20070) : https://www.transparency.org/research/gch/gch_2007.

8 Ibid.

® Governance refers to mechanisms, institutions and processes through which authority is exercised in the conduct of public affairs. The
concept of good governance emerged in the late 1980s to address failures in development policies due to governance concerns, including
failure to respect human rights. The concepts of good governance and human rights are mutually reinforcing, both being based on core
principles of participation, accountability, transparency and State responsibility. See HRBA Portal: http://hrbaportal.org/fag/what-is-the-
relationship-between-human-rights-and-good-governance.

10 It could be the multinational company that pays a bribe to win the public contract to build the local highway, despite proposing a sub-
standard offer. It could be the politician redirecting public investments to his hometown rather than to the region most in need. It could be the
public official embezzling funds for school renovations to build his private villa. It could be the manager recruiting an ill-suited friend for a
high-level position. Or, it could be the local official demanding bribes from ordinary citizens to get access to a new water pipe. At the end of
the day, those hurt most by corruption are the world’s weakest and most vulnerable. See, The rationale for fighting corruption at:
https://www.oecd.org/cleangovbiz/49693613.pdf.

M bid.
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legally binding standards and principles by which
signatory states can be held to account, fostering both
the domestic action and international co-operation
needed to tackle the many facets of corruption.

Although they may be similar in substance,
conventions can vary considerably depending on their
signatories and specific obligations. Regarding their
geographic scope, some aspire to a global coverage,
while others have a regional focus. They may provide
for different types of obligations, whether it is concrete
recommendations for action along with sophisticated
review processes, or more general political
commitments as a basis for specific steps to be taken'?,

From the preceding brief summary of the
international anti-corruption movement’s evolution, it
is clear that the Organization of Economic Cooperation
and Development (OECD) Convention was a catalyst
for further action®®. The Convention have a global
impact. It reduce the supply side of corruption as the
OECD countries are the home states of most
international companies. It is important on the
demand-side, strengthening domestic anti-corruption
efforts in developing countries and in those countries in
transition in Central and Eastern Europe®.

This Convention deals with what, in the law of
some countries, is called “active corruption” or “active
bribery”, meaning the offence committed by the person

changes in fundamental principles of a Party’s legal
system?,

It should be noted that Bribery in international
business subverts world trade and investment. Bribery
often leads to a misallocation of scarce public
resources. Sometimes public officials are bribed to
support non-essential projects thereby®’. The rot may
result from foreign contractors doing dirty deals with
local administrators!® that enrich them both.

The OECD has been a global leader in the fight
against corruption for many years. Along with other
intergovernmental organizations, OECD has helped to
create a panoply of international instruments that seek
to limit corruption. And yet corruption continues. This
is, in part, the inspiration for launching CleanGovBiz.
This initiative supports governments, business and civil
society to build integrity and fight corruption. It draws
together existing anti-corruption tools, reinforces their
implementation, improves co-ordination among
relevant players and monitors progress towards
integrity™®.

The first global agreement comprehensively
addressing corruption is the United Nations Convention
against Corruption (UNCAC)®. The high number of
signatories and ratifications reflects the broad
international consensus on the UNCAC. This
consensus was not only shared among states, but also

who promises or gives the bribe, as contrasted with
“passive bribery”, the offence committed by the official
who receives the bribe'®. This Convention seeks to
assure a functional equivalence among the measures
taken by the Parties to sanction bribery of foreign
public officials, without requiring uniformity or

12 See, https://www.oecd.org/cleangovbiz/internationalconventions.htm#global.

13 Convention on Combating Bribery of Foreign Public Officials in International Business Transactions, opened for signature 17 December
1997, [1999] ATS 21 (entered into force 15 February 1999) (‘OECD Convention’).

4 public knowledge of the critical issues under discussion within the OECD needs to be increased. In defining and describing those issues,
the public can note that finally governments are moving to curb corruption. An inadequate Convention forces the question to OECD
governments: how much global business bribery is the international community willing to tolerate ? See, OECD Anti-Corruption Convention
Leaves Critical Question Still Open, at: https://www.transparency.org /news/pressrelease /oecd_anti_corruption_convention_leaves_critical_
questions_still_open.

15 The Convention does not utilize the term “active bribery” simply to avoid it being misread by the non-technical reader as implying that
the briber has taken the initiative and the recipient is a passive victim. In fact, in a number of situations, the recipient will have induced or
pressured the briber and will have been, in that sense, the more active.

16 See also the Recommendation of the Council for Further Combating Bribery of Foreign Public Officials in International Business
Transactions Adopted by the Council on 26 November 2009; Recommendation of the Council on Tax Measures for Further Combating Bribery
of Foreign Public Officials in International Business Transactions, Adopted by the Council on 25 May 2009; Recommendation of the Council
on Bribery and Officially Supported Export Credits Adopted by the Council on 14 December 2006; Recommendation of the Council for
Development Co-operation Actors on Managing the Risk of Corruption 16 November 2016; and OECD Guidelines for Multinational
Enterprises — Section VII.

1 For example in many developing countries. further postponing construction of vital rural clinics and sanitation systems. Sometimes
important infrastructure, such as roads and railways, is constructed but then collapses. Bribery can enable corrupt authoritarian regimes to stay
in office. And there is frequently a link between high levels of official corruption and widespread human rights abuse. Or, corporate bribery of
officials can contribute to the collapse of fragile institutions of democracy. And, at worst, the collapse of such institutions can spark the forceful
overthrow of governments, so unleashing a fresh cycle of military rule, repression and corruption. See Ibid. Supra 17.

18 For example, purchasing poor quality equipment at inflated prices.

¥ The CleanGovBiz ToolKit is being developed on the basis of the important standards embodied in international conventions to help put
these standards into practice. In order to “walk the talk” o these conventions, the Toolkit proposes concrete priority measures, guidance on
their implementation and examples of good practices in the multiple policy areas concerned. These conventions have been signed and ratified
by states which in turn provides the necessary political legitimacy for applying the CleanGovBiz guidance. Political momentum is building to
intensify the fight against corruption. Citizens are no longer willing to bear the burden of corrupt political and economic elites, as shown by
the uprising in the Arab world. The tight budget constraints deriving from the crisis and the emerging corruption cases in a number of countries
are increasing pressure on decision makers to act. CleanGovBiz provides governments, businesses and civil society with guidance and access
to practical tools to face this challenge. See at: https://www.oecd.org/cleangovbiz/about/.

2 UN General Assembly Resolution UNGA, on 31 October 2016 and was opened for signature in Merida, Mexico, on 9-11 December 2003.
The Convention entered into force two years later, on 14 December 2005.
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among the international private sector and civil
society?.

Substantive
include:

- Prevention?? which means that the corruption can
be prosecuted after the fact, but first and foremost, it
requires prevention. An entire chapter of the
Convention is dedicated to prevention, with measures
directed at both the public and private sectors??;

- The Convention requires countries to establish
criminal and other offences to cover a wide range of
acts of corruption, if these are not already crimes under
domestic law?*;

- Countries agreed to cooperate with one another in
every aspect of the fight against corruption, including
prevention, investigation, and the prosecution of
offenders?5; and

- In a major breakthrough, countries agreed on
asset-recovery, which is stated explicitly as “a
fundamental principle of the Convention®...”.

The UNCAC does not specify what conditions
need to be met in order for anti-corruption bodies to be
considered independent. Clarification can be found in
an OECD study, which states that structural and
operational autonomy, along with a clear legal basis
and mandate for anti-corruption body, are all important
elements in achieving independence?’.

The EU started off with modest anti-corruption
instruments that mainly tackled the misdirection of EU
funds in 1995. However, the EU broadened its focus
over the course of time, with the final step being a

Highlights of the Convention

comprehensive two-year review process of member
states’ general anti-corruption achievements. The
results of a 2012 EU Corruption Barometer underlined
that even in the EU, the fight against corruption is far
from won.1%8 The Treaty on the Functioning of the EU
recognizes corruption as a "euro-crime”, listing it
among the particularly serious crimes with a cross-
border dimension for which minimum rules on the
definition of criminal offences and sanctions may be
established®. With the adoption of the Stockholm
Program,*® the Commission has been given a political
mandate to measure efforts in the fight against
corruption and to develop a comprehensive EU anti-
corruption policy, in close cooperation with the Council
of Europe Group of States against Corruption
(GRECO)®.

The EU Anti-Corruption Report, published in
2014%, demonstrated that the nature and scope of
corruption vary from one EU country to another and
that the effectiveness of anti-corruption policies is quite
different. The Report also showed that corruption
deserves greater attention in all EU countries.

Since then, the EU Anti-Corruption Report has
served as the basis for dialogue with national
authorities while also informing broader debates across
Europe. All EU countries have designated a national
contact point to facilitate information exchange on anti-
corruption policy. Together with the anti-corruption
experience-sharing programme launched by the
Commission in 2015%, these efforts have encouraged

2 By ratifying treaties, states make an explicit and legally binding commitment to abide by and give effect to the normative principles
espoused in them. However, there is no guarantee that states will institute the legal protections necessary to secure their international
obligations, especially because the institutional characteristics, monitoring mechanisms and substantive content of these treaties vary greatly.

22 Article 6 of the Convention.

2 These include model preventive policies, such as the establishment of anticorruption bodies and enhanced transparency in the financing
of election campaigns and political parties. States must endeavour to ensure that their public services are subject to safeguards that promote
efficiency, transparency and recruitment based on merit. Once recruited, public servants should be subject to codes of conduct, requirements
for financial and other disclosures, and appropriate disciplinary measures.

2 In some cases, States are legally obliged to establish offences; in other cases, in order to take into account differences in domestic law,
they are required to consider doing so. The Convention goes beyond previous instruments of this kind, criminalizing not only basic forms of
corruption such as bribery and the embezzlement of public funds, but also trading in influence and the concealment and “laundering” of the
proceeds of corruption. Offences committed in support of corruption, including money laundering and obstructing justice, are also dealt with.
Convention offences also deal with the problematic areas of private-sector corruption. See Article 43 of the Convention.

% Countries are bound by the Convention to render specific forms of mutual legal assistance in gathering and transferring evidence for use
in court, to extradite offenders. Countries are also required to undertake measures which will support the tracing, freezing, seizure and
confiscation of the proceeds of corruption. lbid.

% Article 51 of the Convention.

2 Anti-Corruption Network for Eastern Europe and Central Asia, ‘Specialized Anti-Corruption Institutions: Review of Models’ (Report,
Organizations for Economic Co-Operation and Development, 2008), 10, pp. 24-7. See also, UN Doc. CAC/COSP/IRG/2012/CRP.8 (22 June
2012); UN Doc CAC/COSP/2009/15 (1 December 2009) 3.; UN Doc CAC/COSP/IRG/1/1/1 Add. 3 (9 January 2012); UN Doc
CAC/COSP/IRG/1/1/1/Add..4 (16 January 2012); UN Doc CAC/COSP/IRG/1/1/1 Add.5 (31 January 2012); UN Doc CAC/COSP/IRG/1/1/1
Add. 6 (23 March 2012) and UN Doc CAC/COSP/IRG/2012/CRP. 4 (18 Lune 2012).

2 See European Commission, ‘Commission Fights Corruption: A Stronger Commitment for Greater Results’ (Press Release, IP/11/678, 6
June 2011) ; European Commission, ‘Commission Steps Up Efforts to Forge a Comprehensive Anti-Corruption Policy at EU Level® (Press
Release, MEMO 11/376, 6 June 2011) ; European Commission, ‘Frequently Asked Questions: How Corruption is Tackled at the EU Level’
(Press Release, MEMO 12/105, 15 February 2012) .

2 See the Treaty on the Functioning the EU (TFEU) Article 83.1.

% See THE STOCKHOLM PROGRAMME — AN OPEN AND SECURE EUROPE SERVING AND PROTECTING CITIZENS (2010/C
115/01).

3t is in the common interest to ensure that all Member States have effective anti-corruption policies and the EU supports the Member States
in pursuing this work. See REPORT FROM THE COMMISSION TO THE COUNCIL on the modalities of European Union participation in
the Council of Europe Group of States against Corruption (GRECO), COM/2011/0307.

32 See, European Commission, Brussels, 3.2.2014, COM(2014) 38.

3 European Commission Anti-Corruption Report at: https://ec.europa.eu/home-affairs/what-we-do/policies/organized-crime-and-human-
trafficking/corruption/anti-corruption-report_en.
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national authorities to better implement laws and
policies against corruption.

The Commission's anti-corruption efforts are
centred around the following main pillars:
mainstreaming anti-corruption provisions in EU
horizontal and sectorial legislation and policy;
monitoring performances in the fight against corruption
by Member States; supporting the implementation of
anti-corruption measures at national level via funding,
technical assistance and experience-sharing; improving
the quantitative evidence base for anti-corruption
policy®*. One tool to help anti-corruption efforts is
ensuring a common high standard of legislation, either
specifically on corruption, or incorporating anti-
corruption elements in other sectoral legislation.

Specific anti-corruption acquis includes the 1997
Convention on fighting corruption involving officials
of the EU or officials of Member States®® and the 2003
Framework Decision on combating corruption in the
private sector®® aims to criminalise both active and
passive bribery.

The Council of Europe (CoE) , which aims to
defend and promote pluralistic democracy, human
rights and the rule of law, has played a pioneering role
in the fight against corruption as it represents a danger
for the core values cited. The Criminal Law Convention
on Corruption states that corruption endangers the rule
of law, democracy and human rights; it poses a threat
to good governance, a fair and social justice system,
distorts the competitive map, puts a brake on economic
development and endangers the stability of democratic
institutions and the moral foundations of society.

On 6 November 1997, the Committee of
Ministers of the CoE adopted the Twenty Guiding
Principles for the Fight against Corruption®. These
guidelines set out a broad spectrum of anti-corruption
measures, such as limiting immunity for corruption

* Ibid.

charges, denying tax deductibility for bribes, ensuring
free media and preventing the shielding of legal persons
from liability.

The Criminal Law Convention was adopted by
CoE in early 1999% and an Additional Protocol to the
Criminal Law Convention on Corruption was adopted
in May 2003%. The Criminal Law Convention aims to
harmonise the definition of a certain type of corruption,
namely that of public officials. Such harmonisation, as
stated by the Explanatory Report that accompanied the
Criminal Law Convention,*® would more easily allow
for the requirement of dual criminality to be met by the
states parties.

The Civil Law Convention on Corruption (‘Civil
Law Convention’) was adopted on 4 November 1999
and entered into force four years later*:. It focuses on
effective civil remedies for any damage caused by
corrupt acts. Both the Criminal Law Convention and
the Civil Law Convention are open for signature by
non-European countries®.

The CoE’s anti-corruption efforts have received
substantial attention mainly because of the anti-
corruption implementation mechanism. The CoE
established GRECO on 1 May 1999, Its function is to
monitor compliance with the Council’s anti-corruption
standards*4, serving as a platform for both the exchange
of best practices and peer pressure®. States that are not
members of the CoE can become members of
GRECO* and states that become parties to the
Criminal Law Convention or the Civil Law Convention
automatically become members*.

3. Anti-Corruption Measures, Good

Governance and Human Rights

There is no single and exhaustive definition of
“good governance,” nor is there a delimitation of its

% Council Act of 26 May 1997 drawing up the Convention made on the basis of Article K.3 (2)(c) of the Treaty on European Union, on the
fight against corruption involving officials of the European Communities or officials of Member States of the European Union [Official Journal
C 195 of 25 June 1997].

3 Council Framework Decision 2003/568/JHA of 22 July 2003 on combating corruption in the private sector. See also: 1 Protocol to the
PIF Convention of 27 September 1996 (in force since 17 October 2002); Protocol of 19 June 1997 to the PIF Convention (in force since May
2009); Convention on Fighting Corruption involving Officials of the EU or Officials of the Member States, 1997 (entered into force on 28
September 2005); EACN, Council Decision 2008/852/JHA, of 24 October 2008 on a contact point network against corruption; EU Anti-
Corruption Package (follow- up the Stockholm Programme, adopted on 16 June 2011; and Directive 2004/18 on the coordination of procedures
for award of public work contracts, public supply contracts and public service contracts.

87 Committee of Ministers, Council of Europe, Resolution (97)24 on the Twenty Guiding Principles for the Fight against Corruption (6
November 1997).

% See, Criminal Law Convention on Corruption, Strashourg, 27.1.1999, European Treaty Series - No. 173.

% Additional Protocol to the Criminal Law Convention, opened for signature 15 May 2003, ETS No 191 (entered into force on 1 February
2005) (‘Additional Protocol’).

40 Council of Europe, Criminal Law Convention on Corruption: Explanatory Report, [21]-[22] .

41 Civil Law Convention on Corruption, opened for signature 4 November 1999, ETS No 174 (entered into force 1 November 2003).

“2 In addition to these treaties, the CoE has issued several soft law instruments. One of them is the recommendation on codes of conduct for
public officials, adopted on 11 May 2000 (See Committee of Ministers, Council of Europe, Recommendation No R 2000(10) of the Committee of
Ministers to Member States on Codes of Conduct for Public Officials (11 May 2000). On 8 April 2003, the Committee of Ministers adopted a
recommendation on common rules against corruption in the funding of political parties and electoral campaigns (See, Recommendation
Rec(2003)4); Council of Ministers Recommendation Rec(2003)4; and Council of Ministers Recommendation No R (2000) 10.

43 Committee of Ministers, Council of Europe, Resolution 99(5) Establishing the Group of States against Corruption (GRECO) (1 May 1999).

4 Ibid art. 2.

“ Ibid art. 1.

“ |bid art 4(2).

47 Criminal Law Convention art 24; Civil Law Convention art 14.
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scope, that commands universal acceptance®.
Depending on the context and the overriding objective
sought, good governance has been said at various times
to encompass: full respect of human rights, the rule of
law, effective participation, multi-actor partnerships,
political pluralism, transparent and accountable
processes and institutions, an efficient and effective
public sector, legitimacy, access to knowledge,
information and education, political empowerment of
people, equity, sustainability, and attitudes and values
that foster responsibility, solidarity and tolerance.

However, there is a significant degree of
consensus that good governance relates to political and
institutional processes and outcomes that are deemed
necessary to achieve the goals of development®. The
key question is: are the institutions of governance
effectively guaranteeing the right to health, adequate
housing, sufficient food, quality education, fair justice
and personal security?

The concept of good governance has been
clarified by the work of the former Commission on
Human Rights,* identified the key attributes of good
governance: transparency, responsibility,
accountability, participation, responsiveness (to the
needs of the people)s.

In fighting corruption, good governance efforts
rely on principles such as accountability, transparency
and participation to shape anti-corruption measures.
Initiatives may include establishing institutions such as
anti-corruption commissions, creating mechanisms of
information sharing, and monitoring governments’ use
of public funds and implementation of policies®.

At the Warsaw Summit in June 2016% Heads of
State and Government agreed that corruption and poor
governance are security challenges that undermine
democracy, the rule of law and economic development,
erode public trust and have a negative impact on
operational effectiveness.

Improved governance requires an integrated,
long-term strategy built upon cooperation between

government and citizens. It involves both participation
and institutions. The Rule of Law, Accountability, and
Transparency are technical and legal issues at some
levels, but also interactive to produce government that
is legitimate, effective, and widely supported by
citizens, as well as a civil society that is strong, open,
and capable of playing a positive role in politics and
government®. Good governance involves far more than
the power of the state or the strength of political will.
The rule of law, transparency, and accountability are
not merely technical questions of administrative
procedure or institutional design®. They are outcomes
of democratizing processes driven not only by
committed leadershiut also by the participation of, and
contention among, groups and interests in society—
processes that are most effective when sustained and
restrained by legitimate, effective institutions®,

There is no doubt that the goals for good
governance are: Legitimate, effective, responsive
institutions and policies; understandable processes and
outcomes®’; transparency®®; incentives to sustain good
governance for leaders®; vertical accountability®; and
horizontal accountability and leaders, and among
segments of government®! .

The human rights issues primarily concern the
relationship between the state and its citizens. The
economic development mainly depends on good
governance and equitable. Now, these days, is what
good governance is to ensure the political and
economic development. There are two aspects of good
governance, about the legitimacy of a political aspect
and a technical aspect that is related to the capacity.
Democratic governance and state capacity inextricably
linked together. Good governance as an ideal principle
refers to the effective user friendly laws that benefit
those who live in the territory. Good governance and
basic human rights standards should be defined by
economic criteria and management. Relationship
between human rights and good governance is the way

8 The term is used with great flexibility; this is an advantage, but also a source of some difficulty at the operational level.

49 It has been said that good governance is the process whereby public institutions conduct public affairs, manage public resources and
guarantee the realization of human rights in a manner essentially free of abuse and corruption, and with due regard for the rule of law. The true
test of "good" governance is the degree to which it delivers on the promise of human rights: civil, cultural, economic, political and social rights.

0 UN Commission on Human Rights, resolution No. 2000/64. By linking good governance to sustainable human development, emphasizing
principles such as accountability, participation and the enjoyment of human rights, and rejecting prescriptive approaches to development
assistance, the resolution stands as an implicit endorsement of the rights-based approach to development.

5 Resolution 2000/64 expressly linked good governance to an enabling environment conducive to the enjoyment of human rights and
"prompting growth and sustainable human development.” In underscoring the importance of development cooperation for securing good
governance in countries in need of external support, the resolution recognized the value of partnership approaches to development cooperation
and the inappropriateness of prescriptive approaches.

52 See, SELDI.net: http://seldi.net/history/summary/anti-corruptiongood-governance.

%3 See, Warsaw Summit Communique, Issued by the Heads of State and Government participating in the meeting of the North Atlantic
Council in Warsaw 8-9 July 20186, at: https://www.nato.int/cps/en/natohg/official_texts_133169.htm.

% Good Governance: Rule of Law, Transparency, and Accountability by Michael Johnston Department of Political Science, Colgate
University, at: http://unpanl.un.org/intradoc/groups/public/documents/un/unpan010193.pdf.

% See, UN Millennium Development Goals (MDG): http://www.un.org/millenniumgoals/

% lbid. Supra 56.

5" With visible results in citizens’ lives --with clear standards for success or failure --with clear lines of responsibility and accountability.

% Openness from above --participation and scrutiny from below --honesty from all.

% The opportunity to take credit --for citizens: a credible chance for justice and a better life --for neighboring societies: sharing insights,
experiences, expertise, values.

8 Government that answers to citizens --citizens who accept and abide by laws and policies.

61 Access to information --the right to be consulted --the power to check excesses and abuses.
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in which human rights can be seen as good corporate
governance reform policies®.

Finally, corruption compromises States’ ability to
fulfil their obligation to promote, respect and protect
the human rights of individuals within their
jurisdictions. Human rights are indivisible and
interdependent, and the consequences of corrupt
governance are multiple and touch on all human rights
— civil, political, economic, social and cultural rights,
as well as the right to development®?.

4. EU Enlargement: The Republic of
Macedonia

Corruption is recognized as a serious crime in the
EU, which is reflected in its many anti-corruption
instruments covering existing member states. Countries
wishing to join still face considerable systemic
corruption issues in their public institutions®.

Corruption affects citizens in very basic aspects
of their everyday life in various ways. It has a negative
impact: on citizens’ everyday life®®; on a political
level®8; and on economic development®’.

Macedonia is the 90 least corrupt nation out of
175 countries, according to the 2016 Corruption
Perceptions Index reported by Transparency
International. Corruption Rank in Macedonia averaged
79.20 from 1999 until 2016, reaching an all time high
of 106 in 2003 and a record low of 62 in 2010,

Corruption and inefficient bureaucracy are
challenges companies may face when doing business in
Macedonia. There is a high risk of corruption in most
of the country’s sectors. Private businesses frequently
complain about burdensome administrative processes

that create operational delays and opportunities for
corruption.  Public  procurement, the customs
administration, and the building and construction
sectors are some of the areas where corruption and
bribery are most prevalent. The primary legal
framework regulating corruption and bribery in
Macedonia is contained in the Law on prevention of
Corruption®® and the Crime Code,”® which make
individuals and companies criminally liable for corrupt
practices’.

As a final point, concerning the fight against
corruption, the country has some level of preparation.
Corruption remains prevalent in many areas and
continues to be a serious problem. The legislative and
institutional framework has been developed. However,
the structural shortcomings of the State Commission
for Prevention of Corruption and political interference
in its work have minimized the impact of past efforts.
There is still a need to establish a convincing track
record, especially on high level corruption cases. In the
fight against organised crime, the country has reached
some level of preparation. The legislative framework is
broadly in line with European standards and strategies
have been elaborated. However, the law enforcement
capacity to investigate financial crimes and confiscate
assets needs to be developed further’.

Conclusion

The case for combating corruption is that “it is a
force which drives poverty, inequality, dysfunctional
democracy and global insecurity”. These words, from
one of the world’s foremost experts on countering
corruption over the past thirty years, speak to all of us,

62 See Relationship between good governance and Human
file:///C:/Users/e.andreevska.SEEU/Downloads/SSRN-id2136129.pdf.

& In recent years, a number of relevant UN bodies and mechanisms have acknowledged the negative effects of corruption on the protection
of human rights and on development. UN human rights bodies and mechanisms (i.e., Human Rights Council, its Special Rapporteurs, and the
Universal Periodic Review mechanism, as well as human rights Treaty Bodies) are increasingly mindful of the negative impact of corruption
on the enjoyment of human rights, and have addressed issues of corruption and human rights on numerous occasions.

& Between September 2012 and February 2013, more than 6,000 people were interviewed in the Western Balkans on their views of
corruption levels in their country/territory and their governments’ efforts to fight corruption. The survey shows that: 44% of people surveyed
in the enlargement region believe that corruption has increased in their country over the past 2 years. Perceptions of increase in corruption
levels are particularly high in Bosnia and Herzegovina and Albania with 65% and 66% respectively of people surveyed. Political parties, the
judiciary and medical sectors are perceived as the most corrupt institutions across the region. See, EU ENLARGEMENT FACTSHEET, at:
https://ec.europa.eu/neighbourhood-enlargement/.

8 |t affects their trust in the legal system and public administration; it deprives them from the health services they are entitled to get when
bribing doctors is a common way to be helped faster it affects the quality of education and professional standards if a diploma can be bought
instead of honestly obtained.

% It fosters a system where not the public interest, but the interests of individuals or groups are better served. Gaps in legislation allow
corruption to spread it causes, distortions in elections, and it undermines democratic values which are indispensible for EU enlargement.

87 It scares off foreign investors, it prevents the free market to grass root; it causes skilled people to leave the country to seek for better
opportunities abroad.

% See, Macedonia Corruption Rank 1999-2018, at: https:/tradingeconomics.com/macedonia/corruption-rank. It should be noted that every
government that has been in power in Macedonia since independence has declared the fight against corruption a priority. However, according
to observers, the actions of the government have been rather superficial. Although progress has been made in establishing the legal and
institutional framework for fighting corruption, implementation of anti-corruption laws and independent handling of corruption cases by the
relevant  supervisory  bodies and courts remains a major challenge. See, Transparency International, at:
https://knowledgehub.transparency.org/helpdesk/former-yugoslav-republic-of-macedonia-overview-of-political-corruption.

8 See at: http://rai-see.org/wp-content/uploads/2015/06/LAW_ON_PREVENTION_OF_CORRUPTION.pdf.

0 See at: http://unpani.un.org/intradoc/groups/public/documents/untc/unpan016120.pdf.

" Facilitation are prohibited, and gifts may be considered illegal depending on their value or intent. Insufficient implementation of legislation
and ineffective law enforcement impede the fight against corruption and public officials continue to act with impunity

2 See, European Commission Doc. SWD(2016) 362 final, Brussels, 9.11.2016.

rights Masoomeh Mostafavi Azad University, 2012, at:
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in nations rich and poor, who wish to see a more
prosperous and secure global future. National anti-
corruption strategies and plans are a component of
realizing this desire.

There is no silver bullet for fighting
corruption,”but effective law enforcement is essential
to ensure the corrupt are punished and break the cycle
of impunity, or freedom from punishment or loss™.
Moreover, reforms focussing on improving financial
management and strengthening the role of auditing
agencies have in many countries achieved greater
impact than public sector reforms on curbing
corruption”. Countries successful at curbing corruption
have a long tradition of government openness, freedom
of the press, transparency and access to information.’®
Also, strengthening citizens demand for anti-corruption
and empowering them to hold government accountable
is a sustainable approach that helps to build mutual trust
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A SHORT PRESENTATION OF THE PRELIMINARY CHAMBER AS THE PHASE
IN THE CRIMINAL PROCEEDINGS

Denisa BARBU*

Abstract

The current Code of Criminal Procedure brings important changes to some of the institutions of the old code of
criminal procedure, but it also establishes a number of new institutions that did not exist in our criminal law. Based on these
considerations, we have appreciated that at this time, in view of the consolidation of the legislation in the field, it is useful to
design a work that examines the competence of the preliminary chamber judge. The paper follows the new configuration of the
institutions, especially the one concerning the preliminary chamber judge. The criminal trial knows the preliminary chamber
phase, usually, located after the criminal investigation phase and before the trial phase.

The Preliminary Chamber judge is not a training judge as provided for in the Romanian inter-war criminal law or
in the French criminal proceedings, and has no competence in collecting evidence, discovering the offender or its participants,
or analysing the merits of the accusation or in bringing the defendants to justice. Even if the Preliminary Chamber judge does
not verify the merits of the evidence or the trial, its role is as important as the role of the court, since its rulings on the lawfulness
of the prosecution can have a significant reflex on the settlement criminal proceedings, given that the basis of any criminal

proceedings is the probation.

Keywords: jurisdiction, Preliminary chamber, Criminal investigation, competence, comparative analysis.

1. Introduction

The criminal proceedings are not confused with
the judicial activity in criminal matters, as the parties,
the lawyer, the trial subjects (the suspect and the injured
person), as well as other procedural subjects (finding
bodies, witnesses, experts, etc.) ! participate with the
criminal justice bodies. The Preliminary Chamber
seeks to resolve issues relating to the jurisdiction and
lawfulness of the court’s referral, as well as the
lawfulness of taking the evidence and the execution of
acts by the criminal investigation bodies, ensuring that
the case is resolved in a speedy manner?.

2. Content

From this definition it follows that the
Preliminary Chamber judge has the following powers:
it checks the lawfulness of the referral ordered by the
prosecutor, verifies the lawfulness of the administration
of the evidence and the execution of the procedural acts
by the criminal prosecution bodies, solves the
complaints  against the  non-court  solutions

(classification)® or non-pursuing®; resolves other
express requests provided by law®.

The Preliminary Chamber judge may also order
the measure of provisional prescription for medical
treatment®, precautionary measures’, and other intrinsic
attributions to the conduct of criminal proceedings®.

The analysis of the lawfulness of the concluding
sentences of the computer search, we consider that it
falls within the competence of the preliminary chamber
judge®.

Beyond the substantive changes, the preliminary
camera procedure is placed historically in the
succession of the institution of the indictment chamber
provided by art. 279 C.C.P. 1936, which had the power
to order the referral of the defendant to the Court of
Jurists, when there is evidence and solid evidence
against the defendant?°.

At the moment, the Preliminary Chamber
procedure has a different philosophy than the
institution of the preparatory meeting provided in Art.
269-279 C.C.P. which was in force between 1953-1957
and abrogated by the Decree no. 473 of 20" September
1957, in which an analysis was made of both the merits
of the referral and of the lawfulness of the criminal
investigation or its completeness. This procedure was
non-public, but the prosecutor and, exceptionally, the

* PhD, Valahia University, Targoviste, Romania (e-mail: denisa.barbu77@yahoo.com)
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accused could participate if the court deems it
necessary. As a result, the prosecution of the accused
falls within the jurisdiction of the judge who
participates in the proceedings of the preparatory
hearing and, at the preparatory hearing, the court could
order the return of the case for completion or restoration
of the criminal prosecution, if the provisions of
procedural steps were not complete which guarantee
the establishment of the truth or the classification of the
case and the termination of the criminal proceedings, if
it was aware of the existence of one of the reasons for
preventing the commencement or prosecution of the
case. !

The comparative law analysis reveals that
although the source of inspiration for the Chamber of
the Preliminary Chamber is found in the German'? and
Italian Penal Procedure Code, the national procedure of
the preliminary chamber resulting from the
modification of the NCPP through LPANCPP shows
little similarities with the institution of the Preliminary
Chamber provided by art. 199-204 of the Code of
German Penal Procedure, respectively with the
institution of the preliminary hearing (udienza
preliminare) provided by art. 418-425 of the Italian
Code of Criminal Procedure.

In the German criminal proceedings, the
proceedings before the judge, after the indictment is
made and before the commencement of the trial is non-
public but contradictory with the prosecutor’s
participation and the defendant’s summoning; this
preliminary procedure leads either to a solution to
commence a trial or a solution to close the case; (if there
are sufficient grounds to believe that the person who
has been convicted has committed an offense of which
he is accused) has no right to verify the lawfulness of
the criminal proceedings or evidence administered
during the criminal prosecution, may administer
evidence, can hear the defendant.

In the Italian criminal procedural law the
preliminary hearing procedure before the judge is non-
public, but contradictory with the prosecutor’s
participation and the summoning of the defendant and
injured person; the preliminary hearing shall not be
limited to verifying the legality of criminal acts or
evidence administered during the criminal prosecution,
the judge may also check whether the accusation is well

M. Udroiu, op. cit., p.147.

founded, administer evidence, hear the defendant or
analyse the complete character of the prosecution and
order completion of the criminal prosecution.

The procedure of the preliminary chamber is
a new phase of the criminal trial®® (and not a stage of
the trial phase) in which the preliminary chamber judge
carries out a precisely determined objective, namely
analyses the lawfulness of the administration of
evidence, the referral of the court by indictment and the
acts performed by to the criminal prosecution bodies,
thus preparing the next stage of the criminal trial for
the purpose of achieving the purpose of the criminal
trial; the beginning of the judgment phase is the
consequence of the judge’s preliminary ruling; in the
same regard, the Constitutional Court stated in
Decision no. 641/2014 the following: “Thus, in the
light of the procedural attributions entrusted to the
Preliminary Chamber Judge, in the context of the
separation of judicial functions according to the
abovementioned Law, the Court concludes that it has
the function of verifying the legality of the referral or
non-adjudication, and in the legislator’s view, this
new procedural institution does not belong to either
criminal prosecution or judgment, being equivalent
to a new phase of the criminal process.

The procedure of the preliminary chamber was
entrusted, according to art. 54 NCCP, to a judge - the
preliminary chamber judge - which activity is
circumscribed to the same material, personal and
territorial jurisdiction of the court of which he is a party,
conferring on this new procedural procedure a
jurisdictional character. However, according to the
jurisprudence of the Court of Justice, the Court notes
that ,, zhis action does not concern the merits of the case,
and the procedural act exercised by him not quoting or
postponing, in a positive or negative sense, the
essential elements of the conflict report: deed, person
and guilt.”

Within the time limit set by the Preliminary
Chamber Judge, the defendant / injured party / civil
party / civil responsible party can file requests and
exceptions to invoke the lack of competence of the
prosecution bodies, the unlawfulness of the referral /
notice (for example, the failure to state the deed in the
indictment), the unlawful administration of the
evidence of the evidence (the unlawful conduct and

12 The Commission for the elaboration of the new code set up within the Ministry of Justice has been advised by German experts and
professors within IRZ (The German Foundation for International Legal Cooperation).

131t is well established in the doctrine that the procedural stage comprises a set of processing and procedural acts and measures, carried out
in the order and in the forms prescribed by law, by the judicial authorities and the parties to the trial, fulfilling a limited objective in achieving
the purpose of the criminal proceeding. The objective of a procedural phase is the preparation of the next procedural phase, until the final phase
of the criminal process is reached”. (Gr. Theodoru, Tratat de procedura penald, ed. 2, Hamangiu, Bucuresti, 2012, p.544). For the purposes of
the procedural stage of the preliminary chamber procedure is also the Decision no. 18/2014 of the Board of the High Court of Cassation and
Justice, whereby the Supreme Court of Appeals was notified in the interest of the law (file no. 6/2014), stating the following: ,,In such a
procedural circumstance, the suspension of the commencement of the trial, the appeal of the contestation results in the prolongation of the
procedural stage of the preliminary chamber until the time of the settlement of the contestation stipulated in art. 347 of the NCCP and of the
final remaining of the conviction on the appeal. Given that the case is in the preliminary stage of the preliminary hearing until the appeal is
settled, the procedural provisions applicable in the matter of preventive measures up to the moment of resolving this appeal are the provisions
of art. 348 of the same Code on Preventive Measures in the Preliminary Chamber Procedure, the provisions of Art. 207 on the verification of
preventive measures in the preliminary procedure and the provisions of Art. 205 concerning the appeal against the decision ordering preventive

measures in the preliminary-chamber procedure”.



Denisa BARBU

17

computer search in the absence of the defendant, with
witnesses without the defendant’s acknowledgment of
the date of the hearing, etc.), the illegality of the
investigation, the making of procedural / procedural
acts by criminal prosecution bodies (for example, the
unlawful prosecution of a criminal offense for an act for
which criminal prosecution has not been initiated or
extended); thus, the incidence of absolute or relative
nullity, ie the exclusion of unlawfully or unfairly
administered evidence, can be invoked®.

In the motivation of the Constitutional Court
Decision no. 641/2014 resulted that the defendant or
his lawyer may request the preliminary chamber
judge to administer evidence'® in order to prove the
unlawfulness of the criminal prosecution or the
evidence administered; by amending the provisions of
art. 345 par. (1) NCCP by Law no. 75/2016 stated that
within the set timeframe the preliminary chamber judge
shall settle the applications and exceptions made or the
exceptions raised ex officio on the basis of the works
and the material in the criminal investigation file and
any new documents submitted. Taking into account
the considerations of the Constitutional Court
Decision no. 641/2014, that limitation on the
principle of the freedom of evidence in relation to
the subject-matter of the preliminary-ruling
chamber appears to be unconstitutional; thus, by
Law no. 75/2016 is attested, in other words, that the
evidence of the provocation or pressure of the
prosecuting authorities on witnesses / suspects or
indicters to obtain statements in the desired sense of the
accuser can be proved only by new documents?,

Mainly, the Preliminary Chamber Judge can
invoke ex officio the absolute nullity cases provided by
art. 281 par. (1), e) and f) NCCP; there may be
situations in which the Preliminary Chamber judge also
invokes the absolute nullity provided in Art. 281 par.
(1), a), b) or d) of the NCPP [for example, when the
absolute nullity of the conclusion of the judge of rights
and freedoms, whereby the issuance of the technical
supervision mandate was ordered when the conclusion
was issued by an incompatible judge, from a material
or personal incompetent court (inferior to the
appropriate one) in a procedure conducted without the
prosecutor’s participation].

The Preliminary Chamber judge cannot invoke ex
officio the cases of relative nullity, which, according to
Art. 282 para. (2) NCCPs may be invoked only in the
course of criminal proceedings by the suspect,
defendant, prosecutor, other parties or injured party.

The provisions of art. 344 para. (4) NCCP as
amended by Law no. 75/2016 no longer refer to the
need to communicate to the prosecutor the applications
and exceptions made by the parties or the injured

14 Conform art. 342 C.C.P. and the following.

person or the communication between those
participants of the requests and exceptions made; in the
case of complex cases in which requests or exceptions
are filed even at the time set for the controversial
debate, the prosecutor, parties or procedural subjects
may, however, request a time limit to specify their
procedural position in relation to the claims and
exceptions invoked'’.

The contradictory nature of the preliminary-stage
phase is not primary, but a consequence of declaring
unconstitutional procedural provisions governing the
written and non-contradictory nature of the preliminary
proceedings chamber.

The phase of the criminal proceedings in the
preliminary-ruling procedure results, first, from the
explicit regulation of this phase in a distinct title from
that of the decision in the special part of the Code of
Criminal Procedure.

Even if the Preliminary Chamber judge does not
verify the merits of the evidence or the trial, its role is
as important as the role of the court, since its rulings on
the lawfulness of the prosecution can have a significant
reflex on the settlement of the criminal proceedings,
given that the basis of any criminal proceedings is the
probation.

It should be noted that, in addition to proceedings
in the preliminary chamber stage, the Criminal
Procedure Code confers on the judge of preliminary
chamber proceedings and derived competences®® in the
matter of special confiscation, total or partial
dissolution of a document after the prosecutor has
ordered a non-adjudication confirmation / refusal to
reopen the criminal prosecution or to settle the
complaint against the classification solutions,
respectively to verify the legality and the validity of the
decision to renounce the prosecution. For these derived
competences, the legislator established its own
procedural rules, the provisions of art. 342-347 C.C.P.
not establishing the common law on them.

It must be pointed out that the Preliminary
Chamber Judge has the same material, personal and
territorial jurisdiction as that of the court of which it is
a member, its functional competence being different.

The analysis carried out by the preliminary
chamber judge has the effect, either of returning the
case to the criminal prosecution phase by ordering the
return of the case to the prosecutor’s office with or
without the resumption of the criminal prosecution or
the passage of the case into the trial stage by the order
of commencement of the trial.

It should be noted that the criminal proceedings
do not go through the preliminary chamber phase if the
court’s request was made with an agreement on the
recognition of guilt or if the judge of the preliminary

15 Regarding the Constitutional Court Decision no. 641/2014 states that ,,the impossibility of a preliminary chamber judge to administer new
evidence or to request the filing of certain documents (...) puts him in a position not to be able to clarify the factual situation, a matter which

can be implicitly affected on the legal analysis” (s.n., M.U.).
16 M. Udroiu, op. cit. p.165.
7 |bidem.
8 M. Udroiu, op. cit., Sinteze..., p.149.
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chamber ordered the commencement of the trial
following the admission of the complaint against the
order by which the prosecutor ordered the closing
towards the defendant.

3. Conclusions

The provisions of art. 425 paragraph 7 point 2, b
of C.C.P. are criticized in the formulation, as it limits
the hypothesis of the abrogation of the judgment and
the referral back only if it is found that there is a breach
of the preliminary ruling procedure. We consider that
the preliminary chamber judge invested with the trial of
the contestation will not be able to overcome and will
not be able to ignore other cases of illegality invoked
and found, having the obligation to declare the nullity
of the contested conviction in the cases provided by art.
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THE PRINCIPLES OF THE NATIONAL SYSTEM OF PROBATION

Andrei-Dorin BANCILA*

Abstract

The principles of the national system of probation represent a series of rules with a wide applicability, which guide
the overall functioning of the system and its components. Knowing these principles is particularly important for a more in-
depth understanding of the national system of probation, because they are also meant to guide the process of interpretation
and application of the rules with a narrower applicability and to constitute a basis for the functioning of the system in situations
where there isn ¢ a special provision.

The principles based on which is organized and functions the national system of probation are laid down in the Law
no. 252/2013, and a part represents a transposition into our national law of the International Recommendations, among which
those raised through the Recommendation CM/Rec(2010)1 of the Committee of Ministers to Member States with regard to the
Council of Europe’s Rules of Probation.

In our vision, the national system of probation is guided by the following principles: the principle of legality, the
principle of observing judgments, the principle of respect for human rights and fundamental freedoms (with the three concrete
components regarding respect for human dignity, respect for private and family life and non-discrimination), the principle of
confidentiality and protection of personal data, the principle of case management, the principle of individualization of
penalties, the principle of co-interest of the supervised person, the principle of multidisciplinary, the principle of observing the

right to information and the principle of professionalism and integrity in the activity of the probation.

Keywords: national system of probation, principles, International recommendations with regard to probation, legality
and jurisdiction, respect for human rights, respect for dignity, non-discrimination in probation, privacy, multidisciplinary, case
management, individualization, co-interest, the right to information, professionalism and integrity in probation.

Introductory remarks

The principles of the national system of probation
are a series of rules with a wide applicability, which
guides the organization and overall functioning of the
system and its components, rules which are also meant
to guide the process of interpretation and application of
the rules with a narrower applicability and to constitute
a basis for the functioning of the system in situations
where there isn’t a special provision.

The principles after which is organized and
operates the national system of probation are laid down
in the Law no. 252/2013, which comprises a special
chapter dedicated to these general rules. The name of
the chapter which we refer to might induce the idea that
the principles it comprises only refers to the activity of
the national system of probation, meaning on its
functioning, but, in reality, they govern both the
functioning, as well as the organization of the national
system of probation, these two sides being, under this
aspect, impossible to dissociate.

A series of the principles of the national system
of probation represents a transposition into national law
of the International recommendations, amongst which
those raised through the  Recommendation
CM/Rec(2010)1 of the Committee of Ministers to
Member States with regard to the Council of Europe’s
Rules of Probation.

1. Principle of legality

The principle in question is regulated by the
article 6 of the Law no. 252/2013, according to which
the activity of the probation system is carried out
observing the Law and the judicial decisions.

As can be seen, in the same provision are
indicated two principles: principle of legality and
principle of observing judgments. Their conjunctive
mention is normal, if the close connection between
them is taken into account, a relationship of
interdependence, being unable to imagine observing
judgments, which are meant to interpret and apply the
law, outside the principle of legality.

As in the case of the other systems which
contribute to delivering of justice, the judicial system
and the penitentiary system, for example, the national
system of probation is crossed by the principle of
legality, according to which the organization and
functioning of all its elements must be carried out only
in strict observance of the laws.

As a matter of fact, in agreement with some of the
well-known professors in criminal execution law?, we
notice that the principle of legality crosses, as is natural,
the entire discipline of execution of penalties and non-
custodial measures, and so of those which make up the
content of the probation.

* Assistant Professor, PhD Candidate, Faculty of Law, “Nicolae Titulescu” University, Bucharest (e-mail: andreibancilasng@gmail.com).
1 See Chapter Il of the Law no. 253/2013, with the marginal name The principles of the probation system’ activity.
21, Chis, A.B. Chis, The execution of the criminal sanctions, Editura Universul Juridic, Bucharest 2015, p. 195.
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Although the provision from Article 6 of Law no.
252/2013 expressly mentions only the activity of the
national system of probation, and sets it within the
limits of legality, is self-evident that the principle of
legality crosses not only the functioning, but also the
organization of the national system of probation. We
come to this conclusion from the title of the Law no.
252/2013 itself, which outlines the subject matter of the
regulation as being not only the functioning, but also
the organization of the national system of probation,
and also an entire section of the Law?, which comprises
provisions relating strictly to the organization of the
national system of probation.

The principle of legality in the organization and
functioning of the national system of probation is a
transposition of the principle of legality regulated
through the provisions of Article 1(5) of the
Constitution of Romania, according to which in
Romania, the observance of the Constitution, of its
supremacy and of the laws is mandatory.

The concept of law comprised in the name of the
principle here in question must be interpreted in the
widest sense and cannot be limited only to the
homonyms normative acts, which emanates from the
Parliament®. In the activity of the probation and in the
organization of the probation system must be, of
course, observed the normative acts of lower level than
law or secondary, adopted in implementation and
application of the laws. The law itself justifies this
statement which, by references to some concrete
components of the organization and functioning of the
national system of probation, makes express references
to the normative acts of lower level than the law, whose
observance imposes it.

Thus, a category of secondary normative acts,
important for the organization and functioning of the
national system of probation, is represented by the
Governmental Decisions by which are approved a
series of regulations which establish, at the level of
detail, the functioning of the components of the system.
We recall, at this point of our exposure, the
Government Decision No. 1079/2013 through which it
was approved the Regulation implementing the
provisions of Law no. 252/2013 regarding the
organization and functioning of the probation system, a
Regulation particularly important for the functioning of
the national system of probation. References to
compliance with the Regulation in question are
frequent in the content of the Law no. 252/2013,
including among them, by way of example, those of
Article 34(4), which require compliance with the
regulation as regards the structure and standard format
of the evaluation report of the juvenile offender, and
those of Article 115(7), requiring compliance with the
Regulation as regards the conditions under which and
the reasons for which National Probation Directorate
may ask the judge delegated for execution of penalties

to withdraw the empowerment of the community
institutions.

Law no. 252/2013 requires that even in the
organization and functioning of the national system of
probation some of the normative acts placed, in the
hierarchy, below Government Decisions, namely
Ministerial Orders, to be observed. Thus, from the
provisions of Article 120(3) of the law it results that the
organization and functioning at the level of detail of the
probation system, conditions and the procedure for the
organization of competitions for employment leading
positions in the National Probation Directorate, the
activity of the Consultative Council attached to the
National Probation Directorate, the conditions and the
procedure for the organization of competitions to fill
the positions of head of service and head office within
the services and the probation offices are established by
Orders of the Minister of Justice.

Obligation to comply with Government
Decisions and Ministerial Orders in the organization
and functioning of the national system of probation
does not dilutes, does not empty the content the legality
principle, because the source of the obligation in
question is found in the law itself. In other words,
compliance with the provisions comprised in
Government Decisions and Ministerial Orders to which
the law itself refers, only means respect for the law
itself.

The principle of legality represents also a
guarantee of quality in the organization and functioning
of the national system of probation, through the
imperative of observing the legal provisions, creating
the necessary conditions for imposing particularly high
standards.

These standards are not jeopardized by certain
aspects of the organization and functioning of the
national system of probation regulated by normative
acts of lower level than the law, since these provisions
contained in those normative acts cannot transgress
legal norms.

With regard to this latter aspect we consider
useful to invoke a situation in which it can be discussed
of a transgression of the law by means of rules included
in an act of a lower level than the law, a situation which
is eloguent also in terms of practical functional
aptitude, the operationalization of the principles of the
national system of probation.

The situation we have is as follows: the Court
renders a decision and postpones the application of the
penalty or the suspension of the execution of penalty
under supervision, imposing to the supervised person
unpaid community work for the benefit of the
community, and without complying with the provisions
of Article 404 par. 2 and 3 of the Criminal Procedural
Code omits to indicate the entities in the community
within which unpaid community work for the benefit of
the community is to be carried out. This omission

% See Title 11 of the Law no. 253/2013, with the marginal name - The organization of the probation system.
4 According to article 76 par. (1) from the Romanian Constitution, the Parliament adopts constitutional laws, organic laws and ordinary laws.
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constitutes an obstacle to the enforcement of the
judgment, which, according to the provisions of Article
598(1)(c) of the Criminal Procedural Code, is a case of
opposition to the enforcement of the judgment which is
given in jurisdiction of the enforcement Court®.
However, with regard to the omission of the Court to
indicate the two institutions from the Community, the
probation counselor has, in accordance with Article
145 par. (8) of the Regulation for implementing the
Law no. 252/2013, the possibility (and the obligation)
to ask the judge delegated with the enforcement of the
judgment, to designate an institution from the
Community in which the work is to be carried out. This
procedural means of removing the impediment to
enforcement in question, easier, has been introduced by
the Government Decision No. 603/2016, which
amended and supplemented the Regulation for
implementing the Law no. 252/2013.

Trying to draw a conclusion with regard to the
case in question, we express our opinion that the
transfer of the functional competences from the
enforcement Court to the judge delegated with the
enforcement, through a Government Decision, without
denying the practical utility of this transfer, puts serious
problems of legality in the activity of the national
system of probation.

As we were saying, without having doubts
regarding the usefulness of a procedure more flexible
in cases such as those in question, we only suggest for
future enactment of laws, in order to comply with the
principle of legality, such procedures, involving a
transfer of competences from the enforcement Court to
the judge delegated with the enforcement, to be
regulated by law, as planned, as a matter of fact, in a
situation of the same category, consisting in the
impossibility to work for the benefit of the Community
in the two entities from the Community indicated in the
judgment®.

2. The principle of observing judgements

Taking into consideration that the most
significant part of the probation activity is carried out
after the judgement is rendered in the criminal trial,
observing judgements is raised at the level of principle
of the national system of probation. In the view of other
authors, which, however, refer to a wider scope of
research, concentrated to the execution of all sanctions
and non-custodial measures, this principle is called the
basis of enforcement’.

Of course, the principle of observing judgements
is closely linked to that of legality, from which it arises,

judicial decisions being only a materialization of
the law enforcement.

The close link between the principle of legality
and that of observing judgements is emphasized by the
legislator also through their explicit consecration in the
same article of the law, Article 6 of Law no. 252/2013.

The fact that the observing of law and
judgments is put on the same level of importance in the
probation activity is an approach which is perfectly
justified from the legislator, starting from the idea that
through judicial decisions it is been expressed the
legality with reference to a specific case.

However, raising the observing of judgments at
the level of a principle may lead to some difficult
situations for the probation counselors in the
hypotheses in which judgments become enforceable in
a non-legal form.

To illustrate what we want to show at this point
of our exposure, we exemplify with a judicial decision
in which legal provisions have been breached in
relation to the length of the supervision period in case
of suspension of the execution of penalty under
supervision®,

So, in the criminal judgement in question, not
appealed, the resulting penalties of 2 years and 8
months imprisonment has been suspended under
supervision and a period of supervision of only 2 years
has being imposed, by breaching the provisions of
Article 92 (1) from the Criminal Code, according to
which the duration of the suspension of the penalty
under supervision constitutes period of supervision for
the convicted person and it ranges between 2 and 4
years, without the possibility to be less than the
duration of the penalty imposed.

Although the judge delegated with the
enforcement has made opposition to the execution of
the judgement, invoking the case provided for in
Article 598(1)(c) of the Criminal Procedural Code, the
Court rejected the opposition as groundless, with the
reasoning that the establishment of a period of
supervision such as the one in question, does not
constitute either a doubt with regard to the judgment
which is to be executed or an obstacle to the
enforcement the judgement®.

In such a case, after exhausting the procedural
means the probation counselor and the judge delegated
with the execution have at hand, if the illegality is not
removed, the probation counselor which contributes to
the enforcement in these conditions of the provisions of

% In this way we exemplify with the Criminal decision no. 7/2016 of the Filiasi Court of First Instance, accessible on the free jurisprudence

portal www.rolli.ro.

& According to art. 51 par. (2) of the Law no. 253/2013 on the execution of penalties, educational measures and other non-custodial measures
imposed by the judicial bodies in the course of the criminal trial, if the execution of the work is no longer possible in any of the two community
institutions mentioned in the judgment, the probation counselor refers the judge delegated with the execution, who will designate another

institution in the community for the execution of the work

1. Chis, A.B. Chis, The execution of the criminal sanctions, Editura Universul Juridic, Bucharest 2015, p. 195.
8 Criminal decision no. 205/2016 of the Bihor Tribunal, non-appealed, unpublished.
® The opposition to the execution was rejected by the criminal decision no. 6/P/2017 of the Bihor Tribunal, non-appealed, accessible in the

electronical database Lege5.
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the judgment is defended by the principle of observing
judgments.

3. The principle of respect for human
rights and fundamental freedoms

The principle of respect for human rights and
fundamental freedoms is expressly provided in the
Acrticle 3 of Law no. 252/2013, according to which the
activity of the probation system is carried out under
conditions which ensure observance for human rights
and fundamental freedoms, any restrain of them being
possible only within the limits inherent in nature and
content of the penalties and measures imposed by the
judgment and under the conditions arising from the
specific intervention, depending on the seriousness of
the crime and the risk of committing any crimes.

This principle is found, even if differently
formulated, and in  the  Recommendation
CM/Rec(2010)1 of the Committee of Ministers®®. Also,
this principle, as it is written in the Law no. 252/2013,
includes another principle from the same international
legal document, according to which in the
implementation of any penalties or measures, the
probation offices will not impose any burden or
restriction of the rights of the offender greater than that
provided by the judicial or administrative decision and
imposed in each individual case by the seriousness of
the offense or by the correctly assessed risks of re-
offending®™.

Of course, the legislator has raised the obligation
to respect for human rights and fundamental freedoms
at the level of principle of the activity of the probation
also due to the importance it has acquired, in the recent
years, the jurisprudence of the European Court of
Human Rights, especially for the institutions that have
competences relating to the restriction of rights and
freedoms in question.

The same importance of observing of human
rights and fundamental freedoms is underlined by the
fact that this obligation is raised to the rank of principle
also through Article 6 of Law no. 253/2013 on the
enforcement of penalties, educational measures and
other non-custodial measures imposed by judicial
bodies in the course of the criminal trial.

The general framework of human rights and
fundamental freedoms is drawn by the provisions of the
European Convention on fundamental human rights
and freedoms and the additional Protocols to the
Convention, but also by the jurisprudence of the
European Court of Human Rights??.

Specifically, the principle in question requires the
probation counselor that, in the activity carried out in
connection with the person subject to the supervision
measures or voluntary obligations, to report itself
always to the need for strict observance of human rights
and fundamental freedoms.

A specific task in the exercise of which a concrete
problem of respect for human rights and fundamental
freedoms can be raised is that of granting permissions
during the performance of the obligations referred to in
Article 85(2)(e) and (f) or Article 101(2)(d) and (e)
from the Criminal Code.

The task in question is governed by the provisions
of Article 45 of Law no. 253/2013, text which provides,
at the same time, also the cases in which the probation
counselor may grant permissions such of those in
question.

One of the cases which justifies granting of
permissions during the performance of the obligations
referred to in Article 85(2)(e) and (f), respectively in
Article 101(2)(d) and (e) from the Criminal Code, is the
one consisting in following a treatment or a medical
intervention, which seeks to respect the most important
of the fundamental rights, namely the right to life, as
guaranteed by Article 2 of the same Convention.

This example of a mechanism to guarantee the
observance of human rights and fundamental freedoms
in the activity of the probation requires, of course,
knowing the definitions and content of the rights in
question, their nature, absolute or relative, the
situations in which interferences of the authorities
within the exercising these fundamental rights are
justified™s.

As we will see in the following, given that some
of the fundamental human rights are considered more
important in the economy of the organization and
functioning of the national system of probation, the
legislator provides for special regulations with regard
to them, right in the section dedicated to the principles
of the activity of probation. Although they are
structured in different articles, we are of the opinion
that the rules in question are part of the regulations
relating to the principle of the respect of human rights
and fundamental freedoms.

From the point of view of legislative
systematization this way of proceeding it is not the
happiest, but approaching the obligations concerning
compliance with some of the fundamental human rights
in particular may be accepted in the light of the
importance of the rights in question in the probation
activity. We consider at this point of our exposure the
right to dignity, the right to private and family life and
the right not to be subject to any form of discrimination.

10 According to the first thesis of the second basic principle set out in Recommendation CM / Rec (2010) 1 of the Committee of Ministers,

the probation agencies will respect the human rights of offenders.

11 See point no. 5 of the Recommendation CM / Rec (2010) 1 of the Committee of Ministers.

12 The European Convention for the protection of Human Rights and Fundamental Freedoms was ratified by the Romanian Parliament by
Law no. 30/1994, which expressly recognized the mandatory jurisdiction of the European Court of Human Rights.

13 Without proposing to detail here these notions, we make our duty to point out a valuable source for the persons involved in the probation
activity facing issues of human rights and fundamental freedoms: https://jurisprudentacedo.com, which provides free access to a significant
number of European Court of Human Rights judgments, structured also according to the articles of the Convention.
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3.1. Respect for human dignity

According to Article 4 first thesis of Law no.
252/2013, the activity of the probation system is carried
out under conditions that respect the dignity of the
person.

Dignity is one of the intrinsic values of the human
being, the importance of which is emphasized and in
that it is found among those inviolable values, absolute
in the arsenal of values that form the basis of the acts of
the international conventions on human rights.

Thus, human dignity is absolutely protected by
the recognition of the right not to be subjected to
torture, inhuman punishment or degrading treatment,
by the provisions of Article 2 of the European
Convention for the protection of human rights and
fundamental freedoms.

As other authors have noticed!*, human dignity,
as an indivisible and universal value, is placed at the
foundation of the Charter of Fundamental Rights of the
European Union?®, which strengthens, once more, the
significance of this value in the heritage of common
values of modern civilization.

Also, human dignity has to a place of honor
among the supreme values of the Romanian
Constitution?,

In the matter of probation, dignity as a value
associated to each person, gets also important
operational valences, in that the observance by the
probation counselor of the dignity of the supervised
person is a condition sine qua non, a prerequisite for a
successful social reintegration process.

Dignity requires respect, and respect shown by
others is one of the most important sources from which
the individual draws his own social profile.

In the probation activity to respect human dignity
of the supervised person means treating it with respect,
listening it carefully, empathizing up to a point with it,
removing the inappropriate arguments in a neutral,
elegant and convincingly logical way, highlighting the
strong points and illustrating the harmfulness of the
undesirable skills, not abusing its position of authority.
In this way, the person subject to probation gets
confidence in the probation counselor and in its own
strengths, feels valued and is thus able to put greater
efforts towards re-socialization.

Another aspect of respecting human dignity in
probation is the valence of the reductive agent of the
criminal stigma, an undesirable effect of criminal
sanction'’. This valence is translated into that, if treated
with respect, the offender subjected to probation will
look at himself with other eyes, but, at the same time,
he will be seen otherwise by the other members of
society.

Also, the person who has committed a crime and
which is treated with dignity by a representative of the
state authority tends to no longer feel wronged and "lets
the guard down", being so, much more receptive to
positive influences.

3.2. Respect for private life and family

According to Article 4 second thesis of Law no.
252/2013 the activity of the probation system is carried
out under conditions that do not interfere with the
exercise of the right to private life of the person more
than is inherent to the nature and content of the
intervention.

Like human dignity, also private and family life
is one of the fundamental rights recognized as such by
both international conventions in the field and by the
Romanian Constitution.

Thus, according to Article 8 of the European
Convention of Human Rights and Fundamental
Freedoms, any person has the right to respect for his
private and family life, his home or his correspondence,
no interference by a public authority with the exercise
of this right being allowed except when it is in
accordance with the law and is a measure necessary in
a democratic society for national security, public
security, the country's economic well-being, the
defense of order and the prevention of criminal acts, the
protection of the health, morals, rights and freedoms of
others.

In a more simplified form, article 7 of the Charter
of Fundamental Rights of the European Union
stipulates that any person has the right to respect for
his private and family life, home and communications
secrecy.

Finally, according to Article 26 of the Romanian
Constitution, public authorities respect and protect
intimate, family and private life, the natural person
having the right to dispose of itself, unless it violates
the rights and freedoms of others, public order or good
morals.

A concrete manifestation in probation of the
obligation to ensure compliance with the right to
private and family life is represented by one of the cases
in which may be granted to the permissions during the
performance of the obligations referred to in Article
85(2)(e) and (f), respectively in Article 101(2)(d) and
(e) Criminal Code and which, according to Article
45(1)(a) of Law no. 253/2013, consists in the
attendance of the supervised person to the marriage,
baptism or funeral of a family member, from among
those referred to in Article 177 Criminal Code. In other
words, establishing the case in question is just a
mechanism that guarantees the observance of the right
to private and family life.

¥ 1. Chis, A.B. Chis, The execution of the criminal sanctions, Editura Universul Juridic, Bucharest 2015, p. 196.

15 The Charter of Fundamental Rights of the European Union, published in the Official Journal of the European Union no. C 83/403 has
replaced, since the entry into force of the Treaty of Lisbon, the old Charter proclaimed on 7 December 2000.

16 According to art. 1 par. (3) of the Constitution of 2003, Romania is a state of law, democratic and social, in which the human’s dignity,
citizens' rights and freedoms, the free development of human personality, justice and political pluralism are supreme values in the spirit of the
democratic traditions of the Romanian people and of the ideals of the Revolution of December 1989 and are guaranteed.

17’3, Poledna, in the Probation Manual, coordinated by V. Schiacu si R. Canton, Editura Euro Standard, Bucharest 2008, p. 28.
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3.3. Non-discrimination

According to art. 5 of the Law no. 252/2013,
within the probation system, any activity is carried out
without any discrimination on grounds of race,
nationality, ethnicity, language, religion, gender, sexual
orientation, opinion or political affiliation, wealth,
social origin, age, disability, non-contagious chronic
disease or HIV / AIDS infection or on other
circumstances of the same kind.

The principle according to which discrimination
is forbidden within the probation represents an
implementation into the Romanian legislation of the
basic principle No. 6 of Recommendation R(2017)3 of
the Committee of Ministers to the Member States
relating to the European rules on sanctions and
community measures.

The interdiction of discrimination is regulated in
the European Convention of Human Rights and
Fundamental Freedoms, which, by means of the
provisions of Article 14 provides that the exercise of the
rights and freedoms recognized by the Convention
should be ensured without any discrimination based, in
particular, on sex, race, color, language, religion,
political opinions or any other opinions, national or
social origin, membership of a national minority,
wealth, birth or any other situation.

Also, the Charter of Fundamental Rights of the
European Union expressly prohibits in Article 21, the
discrimination of any kind, based on grounds such as
sex, race, color, ethnic or social origin, genetic features,
language, religion or beliefs, political opinions or of
any other nature, membership of a national minority,
wealth, birth, disability, age or sexual orientation, and
as regards the scope of EU treaties, with the exception
of special provisions, on the grounds of nationality.

In the Romanian Constitution interdiction of
discrimination is dealt with in relation to the right to
equality before the law and the authorities, enshrined in
Article 16.

By comparing the internal provision from Article
5 of Law no. 252/2013 with the international
regulations we will notice that the Romanian legislator
offers a very wide range of protection against
discrimination, providing most of the hypotheses in
which supervised persons can find and which cannot
constitute grounds for discrimination, but leaving, at
the same time, open the list of such hypotheses.

In concrete terms, what is important in the activity
of the probation counselor in relation with the
prohibition of discrimination, is the understanding of
the fact that this principle is violated when, without any
reasonable and objective justification, a state applies
different treatments to persons that are in similar
situations or, on the contrary, does not apply a different
treatment to persons who are in different sensitive
situations?,

An internal provision whose implementation
could raise problems from the perspective of the

discrimination on the grounds of religion, for example,
is that of Article 45(1)(a) of Law no. 253/2013, which
we have mentioned above and which gives the
probation counselor the prerogative of granting
permissions to the supervised person during the
execution of certain obligations inherent in the status of
the person subject to probation. According to the text in
question, some cases which might justify granting the
permissions are represented by the attendance of the
supervised person at certain moments of religious
significance in the life of family members, including
baptism. How baptism is a mystery specific to Christian
religion, we believe that a strict interpretation of the
provisions in question could lead to an unjustified
discriminatory situation between persons under
supervision of Christian religion and those of other
religions who do not know the mystery of baptism but
know the equivalent spiritual practices. Therefore, in
respect to the matter in question, we are of the opinion
that the concept of "baptism™ in Article 45(1)(a) of the
Law no. 253/2013 should be interpreted in the widest
sense, leading to the conclusion of the applicability and
in the case of an equivalent spiritual practices,
encountered in the context of the other religions than
Christianity.

One further explanation we consider is needed at
this point of our material, namely that the interdiction
of discrimination does not mean applying the same
treatment to any person, regardless of the situation. If
many different situations associated with some persons
do not give rise to differentiated treatments (e.g. the
differences of race, nationality, ethnicity, language,
religion, gender, sexual orientation, opinion or political
affiliation, wealth, social origin, age, disability, non-
contagious chronic disease or HIV/AIDS infection),
there are also different situations which justify
differentiated treatments. To exemplify this last
statement is enough to keep in mind the differentiated
situation of studies, in general, professional training, in
particular, which can justify the choice of the probation
counselor, on the basis of the prerogative provided for
by in Article 50(1) of the Law no. 253/2013, of
education or training courses or of professional
qualification courses different after this criterion,
without creating a situation of discrimination. Thus, we
can say that discrimination is not equal to justified
differentiation based on objective criteria, but only to
the unjustified differentiation of such criteria.

4. The principle of confidentiality and the
protection of personal data

According to Article 7 of Law no. 252/2013, the
activity of the probation system is carried out observing
the confidentiality and in compliance with the rules for
the protection of personal data, as provided for by the
applicable legal provisions.

18 See, for example, the judgement from ECHR — Grand Chamber - Case Thlimmenos against Greece.
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The two aspects of this principle, confidentiality
and protection of personal data are intimately linked,
but not to be confused.

By confidentiality in probation we have to
understand that characteristic of the probation activity
that makes it not exclusively intended for revealing. We
cannot say, however, that the probation activity is a
secret one, but it cannot be the subject of unhindered
access of the public.

With regard to the public access to what means
the activity of the probation, we can say that it is
restricted from a legitimate reason, revealed also by
other authors in this field'®, that of being in the interest
of the reintegration of the supervised person to have a
statute that is as close as possible to that of an individual
who is not in conflict with the criminal law. In other
words, it is desirable that in the eyes of the other
members of the society, the supervised person to appear
as an ordinary individual, without the stigma of the
offender imprinted in a visible place, which would
make him wvulnerable and, thus, make difficult the
process of social reintegration.

Of course, the confidentiality we are talking about
doesn't mean hiding the fact that supervised person has
committed a crime, but only that committing the
offense is not displayed in public. Confidentiality in
probation cannot be the opposite in situations that
require protecting superior interests, such as the good
functioning of various state bodies with responsibilities
in the field of public safety.

As the activity of probation involves the
cooperation of several entities, confidentiality knows
and a limitation inherent to this cooperation, by virtue
of which the necessary data must be the subject of an
exchange between probation services, on the one hand,
and the entities in the Community, in charge with the
implementation of the probation, on the other hand.
With regard to this the limitation of confidentiality, by
Article 9 of Law no. 253/2013 it is provided a
protection mechanism, according to which the natural
and legal persons involved in the execution of
penalties, educational measures and other non-
custodial measures are obliged to observe the
confidentiality and the rules for the protection of
personal data, provided for by the relevant regulations.

A mechanism aimed to preserve confidentiality
within the activity of probation is also that governed by
the provisions of Article 53(3), final thesis of the Law
no. 252/2013, which subjects to the agreement of the
supervised person the request of any person to consult
the content of the probation file. To highlight once
more that the principle of confidentiality does not affect
the activity of the state bodies with competences in the
field of delivering justice and protecting public order,
we highlight that the agreement of the supervised
person is not necessary in order to facilitate the access
to the probation file by the judge delegated with the
enforcement, by the prosecutor and by the police, as it

results from the provisions of Article 53(3), first thesis
and paragraph (6) of the Law no. 252/2013.

Last but not least, in accordance with the
provisions of Article 24 of the same law on the
organization and functioning of the probation system,
confidentiality cannot hinder the research activities in
the field of probation, although confidentiality must
also be observed and on this occasion.

With regard to the protection of personal data, it
should be recalled that the National Probation
Directorate and the subordinate services are personal
data operators within the meaning of the Law no.
677/2001 for the protection of individuals with regard
to the processing of personal data and free movement
of such data, framing them, from the point of view of
the functional competences they hold, in the category
described in Article 2(5) of that law, that of operators
carrying out activities involving the prevention,
investigation and prosecution of criminal offenses and
maintaining public order, as well as other activities
carried out in the field of criminal law.

Framing National Probation Directorate and the
subordinate services in the category of operators who
carry out activities for the prevention, investigation and
prosecution of criminal offenses and maintaining
public order, as well as other activities carried out in the
field of criminal law, although gives wider powers of
processing, among which the right to the processing of
certain data without the agreement of the person
monitored, it does not mean that with regard to the
processing of personal data, the Direction and the
subordinate services are not kept to comply with the
rules concerning the processing of personal data, drawn
by the provisions of Articles 4, 5 and 6 of the Law no.
677/2001, according to which the processing should be
carried out in good faith, in accordance with the
conditions laid down by law, for determined purposes,
explicit and legitimate, in adequate manners, relevant
and not excessive in relation to the purpose of the
processing, with accuracy and update, with storage in
appropriate and safe forms.

5. Principle of case management

According to the provisions of Article 8 of Law
no. 252/2013, the probation activity shall be conducted
in compliance with the principles, values and methods
of case management during the process of supervision.
Of course, the principle concerns also the organization
of national system of probation as regards the
fulfillment of the main substantial competences to
coordinate the supervision of the offenders.

Although the law requires that the institutions of
the Community and other authorities and public
institutions to also observe the principles, values and
methods of case management, the probation counselors
are the main actors to whom the institution of case
management addresses to.

¥ 1. Chis, A.B. Chis, The execution of the criminal sanctions, Editura Universul Juridic, Bucharest 2015, p. 199.
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The meaning of case management is legally
defined by means of the provisions of Article 14 let. (b)
of Law no. 252/2013, according to which the case
management means the process of coordinating all
assessment activities of the supervised person, planning
and conducting assistance and control interventions,
monitoring the way of implementing the measures and
obligations imposed by the judicial bodies, including
by making use of internal potential of the person and
integrating the contribution of the institutions within
the Community.

Specific method of working in social assistance,
by means of which it is intended to adapt the activity of
providing social services to the complexity of the
problems within this field, case management has also
been implemented in correctional matters as a method
by which to connect the activity of dealing with
offenders with the activity of rendering justice and to
provide a framework of rules to support the
intervention rehabilitation?°.

In fact, case management in probation is a set of
rules that guide the assessment activity of the
supervised person, the activity of planning and carrying
out the assistance and control interventions of the
supervised person, monitoring of the implementation of
the measures and the obligations imposed by the
judicial bodies.

In addition to the regulatory function in concrete
of the activities that compose the probation supervision
process, case management has also the function of
empowering the probation counselor to whom the task
of supervision is assigned.

Case management begins with the appointment of
the case manager, that is to say the probation counselor
responsible for the process of supervising a person?.,

After this initial moment, all activities that
comprise the process of supervision, convocation,
initial and further evaluation of the person monitored,
control of the person supervised and the way in which
it fulfils the obligations arising from its statute of a
person subject to probation, coordination and control of
the activities carried out by the institutions within the
Community with the person monitored, the relationship
with the judicial bodies or of public order, with other
entities designed to contribute in assisting the
supervised person, shall be the responsibility of the
counselor case manager and represents the
manifestations of the case management.

In concrete terms, case management is
manifested through the fulfillment by the probation

counselor case manager of the tasks that are provided
to it by the pertinent normative provisions such as:
convocation of the person supervised (Article 51 of
Law no. 253/2013); coordination of the process of
supervision (Article 52 of the same law); direct control
of compliance with the supervision measures (Article
56 of the same law); determination of the concrete
content of the obligations of the probation (Article 58
of the same law); notification of the court responsible
for the enforcement with the revocation of the
alternative benefit to the execution of custodial
penalties (Article 67 of the same law).

6. The principle of individualization

Acrticle 9(1) of Law No 252/2013 regulates, as a
matter of principle, the obligation of the probation
counselor to adapt the intervention according to the
individual characteristics, the needs of the person, the
risk of committing crimes and the particular
circumstances of each case.

The principle of individualization within the
probation activity is a particular transposition of the
more general principle of the individualization of
criminal sanctions. From the point of view of the
classification after the criterion of the body which has
the responsibility to individualize, individualization in
the activity of the probation is a form of the
administrative individualization, which intervenes in
the post-trial phase, in the execution phase of the
criminal trial.

Because the probation measures are being carried
out in the open community, from which the offender
comes from, they differ fundamentally from the closed
and harmful community of penitentiaries. We can say,
by comparison with the penalties involving deprivation
of liberty, the probation measures are being executed
individually.

Although the execution of penalties involving
deprivation of liberty also tends towards a more
personalized individualization??, the execution of the
probation measures has a much deeper administrative
personalization potential, which can go up to
customization?®. Even this customization up at the level
of individual is considered in the doctrine to be able to
greatly reduce the risk of re-offending?*.

In the normative acts governing the national
system of probation we find numerous practical
application of the principle of individualization.

2 F, McNeill, P. Raynor si C. Trotter, Offender Supervision — New directions in theory, research and practice, Editura Willan Publishing,

New York 2010, p. 344.

2 According to art. 50 of Law no. 252/2013, upon receipt of the copy of the court decision ordering the supervision of a person by the
probation office, the head of the service shall appoint a probation counseler case manager.

2 1n this respect, Art. 89 par. (4) of the Law no. 254/2013 on the execution of penalties and imprisonment measures, provides for the
obligation, to draw up, after the period of quarantine and observation, established by the provisions of Art. 44, an Individualized assessment

and educational and therapeutic intervention plan.

2 In this respect, Art. 146-14% of the Regulation for the application of the provisions of Law no. 252/2013 regarding the organization and
functioning of the probation service, approved by the Government Decision no. 1.079 / 2013, modified and completed by the Government
Decision no. 603/2016, provides for the obligation to draw up the Supervision plan.

241, Chis, Non custiodial penalties of the XXI century, Editura Wolters Kluwer, Bucharest 2009, p. 22.
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Thus, an important application of the principle of
individualization consists in the competence assigned
to the probation counselor by Article 53(1) and Article
57(2) of the Law no. 253/2013 to establish, in concrete
terms, on the basis of the initial assessment of the
person supervised, the program or programs of social
reintegration that must be followed, and also, where
appropriate, the institution, respectively the institutions
within the Community in which will take place, in the
hypothesis the obligation to follow such programs was
imposed by the judicial decision.

Another manifestation of the principle of
individualization in the activity of the probation is the
competence assigned to the probation counselor by
Article 61(1) of the Law no. 252/2013 to establish,
depending on the situation and needs of the person and
according to the usefulness of the activities for the
Community, in which of the two institutions in the
Community referred to in the judgment of the Court is
to be carried out the obligation to provide unpaid work
for the benefit of the community.

7. The principle of co-interest of the
supervised person

The principle of co-interest of the supervised
person is regulated, firstly, by means of the provisions
of Article 9(2) of the Law no. 252/2013, according to
which, in the course of the activity, the probation
counselor aims to develop a positive relationship with
the supervised person, for the purpose of involvement
in its own process of rehabilitation.

Secondly, the same principle is governed by the
provisions of Article 11(1) of the same law, according
to which the probation counselor shall inform the
person with respect to the nature and content of the
main acts carried out in the course of the probation and
seeks to obtain its consent with regard to the execution
of the respective acts.

The postponement of the application of the
penalty, the suspension of the execution of penalty
under supervision and the conditional release represent
manifestations of the new vision of the Romanian
legislator in what concerns the individualization of
criminal sanctions, a part of the mechanism introduced
by the Criminal Code in force in order to enable the
court to choose the most appropriate form of criminal
liability for the individual who has committed a crime
provided by the criminal law.

Also, these new opportunities for judicial
individualization of the sanction constitute, in
principle, an alternative to imprisonment, as a
consequence of the restorative current which crosses
modern criminal laws and detaches them from the
paradigm of criminal justice purely vindictive.

In the content of these new ways of
individualization of the criminal sanction, instead of
applying and executing the custodial sentence imposed,
the offender is required to perform a series of
obligations or to observe a range of interdictions which,

together, are intended to ensure, primarily, achieving
the desirability of re-educating and rendering the
offender to the community.

The obligations and interdictions imposed are
carried out within the community from which the
offender comes from, which community is thus seen to
be involved in the process of re-education and re-
socialization of the offender.

Taking into consideration the component of co-
interest of the Community in the process of reeducation
and re-socialization of the offender, these modalities
for the enforcement of obligations and interdictions
alternative to imprisonment, in particular, are also
called sanctions or community measures, in
international  normative  acts, such as the
Recommendation R(2017)3 of the Committee of
Ministers to the Member States relating to the
European rules on sanctions and Community
measures, abovementioned, which replaces
Recommendation R(92)16 to the Committee of
Ministers of the Member States relating to the
European rules on penalties applied in the Community.

A characteristic of community criminal sanctions
is represented precisely by the co-interest of the
offender in the process of re-education and re-
socialization which, without this involvement of the
main subject on which community levers should act,
would remain an empty and without a chance process.

In order for the community sanctions to be
successful, the offender must therefore be co-opted in
the process of reeducation, he must express his
adherence to the process of fulfilling the obligations
and prohibitions that make up the content of
community sanctions, adherence without which the re-
socialization cannot take place

Thus, the Recommendation R(2017)3 of the
Committee of Ministers to the Member States relating
to the European rules on penalties and Community
measures allocates a whole chapter to the consent and
cooperation of the offender, Chapter V. In Article 56 of
this chapter it is established that a sanction or a
Community measure will be imposed only if it is
known that the suspect or the offender is willing to
cooperate and to observe the obligations and the
specific conditions, and in Article 59 it is stated that the
agreement of the suspect must be obtained even before
imposing the penalties or Community measures.

Concluding, the agreement of the offender,
followed by his cooperation in the process of
enforcement of sanctions and Community measures is
essential to ensure the favorable conditions in which
reeducation and re-socialization will be accomplished,
and represents, we can say, a substantive ground for the
adoption of such alternatives to imprisonment.

The importance itself of this co-interest for the
success of the process of reeducation and social
reintegration has made the Romanian legislator to raise
it to a principle of the national probation system.

Knowing the springs that have led to the raising
of the level a principle of the co-interest of the
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supervised person in the process of executing the
probation measures is not only of theoretical
importance, a good example to support this statement
being the non-unitary practice of the courts in the
matter of knowing if the prior consent of the defendant
to work unpaid for community (in case of
postponement of punishment) is mandatory or not.

This issue was submitted for analysis to the High
Court of Cassation and Justice through the mechanism
of resolving prior legal issues, regulated by the
provisions of art. 475-477* Criminal Procedural Code.

As the Supreme Court dismissed as inadmissible
the matter in question?®, the non-unitary practice on the
issue to know whether the prior agreement of the
defendant to provide unpaid work for the benefit of the
community (in case of postponement of punishment)
still remains, but it could, in our opinion, be stopped
just on the basis of the principle of the co-interest of the
supervised person, co-interest without which, as we
said, execution of the probation measures in a manner
which would lead to the reeducation and re-
socialization, would not be possible.

In the relevant normative laws, we find concrete
manifestations of the principle of co-interest of the
supervised person in the process of implementation of
the probation measures.

Thus, Article 55(1) of Law No 252/2013 provides
that the monitoring plan shall be drawn up by the
probation counselor case manager and with the
involvement of the supervised person.

Also, according to the provisions of Article 14%°
of Regulation for the implementation of the Law no.
252/2013, with the occasion of informing the
supervised person, carried out at the first meeting, it
shall be made aware of the possibility of participating
in certain activities and programs of reintegration
during the period of supervision, with its agreement,
explaining to it the practical arrangements in which it
may be assisted in view of its social rehabilitation.

8. The principle of multidisciplinary

According to Article 10 of Law no. 252/2013, the
probation counselor seeks the interdisciplinary
approach of each case and coordinates the activities
carried out in collaboration with the institutions from
the Community in order to cover the needs of the
person and maintain the safety level of the community.

The activity of the probation counselor is
particularly complex and implies having knowledge
and skills in various fields.

Given the fact that it has to work with tools such
as the assessment interview, that it has to perform
complex analyzes of the person's behavior, that he is in
constant communication throughout the supervision
process, the probation counselor must possess sound
knowledge of psychology, sociology, but also

criminology, in addition to the absolutely necessary
legal background.

As a matter of fact, the different knowledge and
the various and multiple perspectives of the activity of
the probation staff are an essential part of working with
the offenders in the Community, imperatively needed
to ensure social education and reintegration, but also to
maintain a climate of public safety. The
multidisciplinary knowledge of the probation counselor
is therefore necessary in the context of the complexity
of the offender’s needs and of the imperative of the risk
management.

Multidisciplinary in the activity of the probation
is highlighted by the fact that the specializations
required alternatively to be appointed as probation
counselor are multiple. Thus, according to the
provisions of Article 20 of the Law no. 123/2006 on the
statute of the probation staff, to be appointed as
probation counselor a person must comply, inter alia,
with the condition to be licensed in social assistance,
psychology, sociology, pedagogy or law.

9. The principle of respecting the right to
information

Compliance with the right to information of the
person subject to probation was raised at the level of
principle by means of the provisions of Article 11 of
Law no. 252/2013, according to which the probation
counselor shall inform the person, in a language or
communication method that it understands, with regard
to the nature and content of the main acts carried out in
the course of the probation and seeks to obtain the
consent with regard to the progress of the acts in
question.

Informing the supervised person about the nature
and content of the main acts carried out in the course of
the probation is a prerequisite for co-interesting the
person in its own process of reeducation and
resocialization.

Concrete manifestations of the principle of
informing the person subject to probation are found
quite frequently in the relevant normative acts.

Thus, according to Article 52(a) of Law no.
252/2013, informing the person with regard to the
process of supervision is a part of the coordination of
this process by the probation counselor.

In accordance with Article 54 of the same law,
during the first meeting, the probation counselor, case
manager, informs the sentenced person with regard to
the supervision measures and the obligations it has to
execute and about the consequences of compliance or
non-compliance with them, and also, if appropriate,
with respect to the obligations whose performance is
verified by other competent authorities than the
probation service.

% See Decision no. 27/2015 of the High Court of Cassation of Justice — the panel responsable for solving criminal issues of law, published

in the Official Monitor, First Part no. 65 from 22/01/2018.
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Provisions of greater detail relating to informing
the supervised person are found, for example, in the
provisions referred to in Article 14% par.(2) of the
Regulation implementing the Law no. 252/2013,
according to which the probation counselor case
manager informs the supervised person during the
meeting with it about the concrete possibilities for
carrying out the obligation to provide an unpaid work
for the benefit of the Community in the institutions of
the Community, as well as those of Article 14 par. (3)
of the same Regulation, according to which, within the
first interview, the probation counselor case manager
informs the supervised person with regard to the
concrete possibilities for carrying out the obligation to
attend a program of social reintegration at the level of
the probation service, within the office reintegration
programs or, if not possible, within a community
institution listed in the database set up at national level.

10. The principle of professionalism and
integrity in the probation activity

Although the principle in question is regulated in
two articles of the law, which might mislead the idea of
the existence of two principles, the indissoluble link
between professionalism and integrity makes us affirm
that we are in the presence of a single principle.

In accordance with Article 12 of Law no.
252/2013, staff carrying out their activity in the
framework of the probation system must have a
specialized background in accordance with the
responsibilities assigned to it by the law and must seek,
during the activity, the achieving of a high standards of
professionalism and compliance with the standards of
ethics and professional deontology, and according to
Article 13 of the same law, in the framework of the
probation system the activity shall be conducted in
compliance with the principle of integrity by carrying
out the actions in a responsible, transparent, impartial
and through the judicious use of available resources.

The principle of professionalism and integrity in
the probation is found, in another form, in the
Recommendation CM/Rec(2010)1 of the Committee of
Ministers to the Member States with regard to the
Council of Europe’s Rules of Probation, where, in point
13 it is stated, as a matter of principle, in the sense that
all activities and interventions performed by the
probation offices will observe the highest ethical and
professional standards, national and international.

In any field of activity, the proper training and
compliance with the ethical and deontological rules of
the profession represent imperative conditions of
integrity.

The importance of professional training for the
probation activity, in accordance with the importance it
has among the activities of delivering a criminal justice
is highlighted also by the concern the Council of

Europe has under this aspect through the
Recommendation No R (97) 12 of the Committee of
Ministers to the Member States with regard to the staff
responsible for the implementation of the sanctions and
measures (criminal)?®, allocating a large section for
training of staff, detailing long enough for a normative
act of such importance, the forms of training, both
initial and continuous, purposes and methods of
training and even the content that must represent the
subject of the training.

As a manifestation of the implementation of the
International Recommendations, training of probation
staff is the subject to regulation of a the whole section
of the Law no. 123/2006 on the statute of the probation
staff, through which are laid down the objectives of the
training (adaptation to the requirements of the job;
updating the knowledge and skills specific to the
position; improvement of the professional training;
gaining advanced knowledge of modern methods and
processes, necessary for carrying out the professional
activities; promoting and improving the professional
career), the forms of organization of the training after
the time criterion (initial and continuing training) and
after the criterion of organizing the activities (seminars
organized by the Ministry of Justice or other
professional training courses in the field, professional
traineeships to adapt to the requirements of the job;
internships and specializations; the process of
supervision).

The importance of professional training is
highlighted also by its systematization, by drawing up,
by the Ministry of Justice, through the specialized
direction, of the professional training programs, as
resulting from the provisions of Article 39 of the Law
no. 123/2006.

Even if it does not reflect exactly the latest
developments of the probation national system,
referring here, for example, to the name that the
probation staff currently carries, being adopted by the
Order of the Minister of Justice No.
3172/C/26.11.2004, the Ethical Code of the social
reintegration and supervision staff contains standards
of professional conduct of the probation staff, in order
for it to be consistent with the honor and dignity of the
profession, whose failure to observe can lead to
disciplinary liability.

In concrete terms, in the Ethical Code are
regulated obligations specific to the profession's
deontology, such as: the obligation for the probation
counselors to notice, as soon as possible and, in writing,
the hierarchical superior, any situation in which they
have, or there may be the appearance that they would
have any interest of any kind in the case in question; the
obligation to carry out with professionalism, loyalty,
fairness and conscientiously the tasks and the
obligation to refrain from any act which might
prejudice the institution in which it carries out the
activity; the obligation to fulfil their tasks rapidly, in

% Recommendation no. R (97) 12 of the Committee of Ministers to Member States on the staff responsible for implementing sanctions and
measures was adopted by the Committee of Ministers on 10 September 1997 at the 600th meeting of the Prime Ministers.
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compliance with the deadlines provided by the law and,
in the case where the law does not provide a deadline,
within a reasonable period of time; the obligation to
impose order and decency during the performance of
specific activities, by having a balanced attitude,
reliable and civilized towards the persons in evidence
of the service and other people with whom they come
into contact in their capacity; the obligation of
continuous training and the of disseminating the
knowledge acquired.

Also, the Code draws up interdictions that are
intended to ensure the dignity and honor of the
profession, but also the freedoms allowed both in the
exercise of their professional tasks, as well as outside
those, such as: the interdiction to use their professional
quality for solving personal, family, or other persons’
interests, other than within the limits of the legal
framework regulated for all citizens; the interdiction to
intervene in order to influence in any way the decisions
concerning their career; the freedom of collaboration
with the specialized publications; freedom of
association with professional organizations.

Conclusion

The set of principles of the national system of
probation is not, as it can be seen, a random join of rules
of general applicability, with no connection between
them. On the contrary, these principles are in a close
connection with each other, depend on each other,
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THE SUSPENSION OF CRIMINAL INVESTIGATION IN THE EVENT OF
INCIDENCE OF A TEMPORARY LEGAL IMPEDIMENT
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Abstract

The criminal investigation is the first stage of the criminal proceeding, necessary to be carried out under legality, so
as to collect the necessary evidence to find the truth in order to prosecute or not to prosecute a person subject to the criminal
investigation. Sometimes, depending on the quality at the time the criminal offense was committed or on the occasion of the
investigations, it is not possible to order the criminal proceedings to be initiated, given that there is a temporary legal
impediment. The present study aims to bring to the debate the theoretical and practical elements regarding the institution of

temporary legal impediment.

Keywords: prosecutor, temporary legal impediment, President, Minister, suspension of the criminal investigation.

1. Introductory considerations

The evolution of the criminal trial is such a
complex activity being controlled by the necessity to
find out the judicial truth in a certain criminal case, but
is also necessary to administer judiciously the evidence
so that the parties and the procedural subjects ensure
that the rights conferred by the legislator are respected.

As we know, according to the Romanian Criminal
Procedural Law, this complex activity takes place in
several stages meant to convince the purpose of the
criminal trial, namely to establish a solution according
to the guilt or innocence of the person subject to the
criminal investigation. The stages of the criminal
proceedings are the criminal investigation, the trail and
enforcement of the court decision, and the preliminary
chamber is the link between the first two phases, which
is intended to check, inter alia, the lawfulness of the act
referring a case to court and the censorship of the
lawfulness and loyalty of the criminal investigation
bodies.

In the present study, we intend to draw attention
to the criminal investigation, which has as its object, as
it appears from art. 285 of the Criminal Procedure
Code, collecting the necessary evidence on the
existence of a criminal offense, identifying the
individual who committed a criminal offense and
establishing their criminal liability, in order to decide
whether they should be prosecuted.

The quality of a person at the time of committing
the criminal offense or subsequently during the
criminal proceedings may be a reason to attract the
jurisdiction of a particular judicial body, for example, a
quaestor who committed the offense of influence
peddling, will be tried at first instance by the Bucharest
Court of Appeal, but with regard to a person who was
a Minister at the moment of committing a criminal
offense of influence peddling, and at the beginning of

the criminal investigation he carries out another activity
there are certain procedural issues that may impede the
initiation of the criminal action.

In the present study we will focus on the
institution of suspension of criminal investigation,
which does not involve a solution that may be ordered
by the prosecutor, but only a temporary interruption of
the course of the first phase of the criminal trial. This
institution is incidental in several cases, but we will
confine ourselves to reviewing all the circumstances in
which it may be disposed, but the special attention will
be focused on the temporary legal impediment for the
commencement of the criminal action.

At the same time, we will try to identify in judicial
practice the legal issues that arise over the institution
under discussion and how they chose the judicial bodies
to interpret the legal provisions when, for example, a
person was a minister at the time when a crime was
committed in relation to the duties of the service and at
the moment when the criminal prosecution bodies
appreciate the opportunity to initiate the criminal
action, it fulfilled the senator's dignity. Because
constitutional issues in the subject matter of the
analysis have been shaped in judicial practice, it was
necessary for the Constitutional Court to intervene,
which has made several decisions.

2. Analysis of the cases in which the
suspension may be ordered during the criminal
investigation

After the addressee of the substantive criminal
law has disregarded the legal compliance report,
following the intimation of the judicial bodies, the
mechanism of the criminal trial is initiated which seeks
to find the judicial truth, so that any person who has
committed a criminal offense to be prosecuted in
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relation to the guilt with which he committed the act
and no innocent person to be punished.

Therefore, the criminal trial begins with its first
phase, one of the most important, since the whole
mechanism has its structure in this first stage. In the
specialized doctrine, the criminal investigation was
shaped as representing the soul and the foundation of
the criminal trial, because of the special importance it
occupies in this complex activity.

According to the provisions of art. 285 of the
Criminal Procedure Code, the object of the criminal
investigation is to collect the necessary evidence to
prove the existence of criminal offenses, to identify the
individuals who committed a criminal offense and to
establish their criminal liability, in order to decide
whether they should be prosecuted.

Depending on the criminal offense committed
and the way in which the participants contributed to the
criminal field, the criminal investigation will be carried
out by the fact of finding out the truth of the case in
order to identify whether they should be prosecuted.

At the end of the first stage of the criminal
proceedings, the solutions that may be ordered by the
public prosecutor’s representative are the classification,
the waiver of the prosecution and the prosecution.
Therefore, the institution underlying the present study
finds its applicability in the course of the criminal
investigation, not being a solution that breaks the guilt
or innocence of the accused person but represents only
a temporary interruption of the first phase of the
criminal trial.

Suspension cases are regulated by the legislator
in art. 312 of the Criminal Procedure Code of Chapter
IV, 2" Section, which lists the following circumstances
that may constitute the basis for discontinuing the first
phase of the criminal proceedings:

> In case a forensic medical report establishes that
the suspect or defendant is suffering from a
serious medical condition that precludes them
from taking part in the criminal procedure, the
criminal investigation body shall submit to the
prosecutor its proposals and the case file so they
can order the criminal investigation suspended
(art. 312 par. 1 of the Criminal Procedure Code);
» Suspending the criminal investigation shall also

be ordered in the situation where there exists a

temporary legal impediment to the start of

criminal action against a person (art. 312 par. 2

of the Criminal Procedure Code);

Suspending the criminal investigation shall also
be ordered for the duration of the mediation procedure,
as under the law (art. 312 par. 3 of the Criminal
Procedure Code);

3. Judicial bodies who may order the
suspension of the criminal investigation and
their duties

Even if the criminal investigation is carried out by
the prosecutor on a mandatory basis, or under his
supervision, the public prosecutor’s representative also
has the obligation to analyze whether the criminal
investigation should be suspended. Insofar, as the
criminal investigation is carried out under the
supervision of the prosecutor, the criminal
investigation body is obliged to submit to the
prosecutor the proposals regarding the suspension of
the criminal investigation.

The order of suspension of the criminal
investigation is communicated to the main procedural
parties and subjects and while the phase of the criminal
trial is interrupted, the criminal investigation bodies
may continue to carry out those activities in which the
suspect or defendant is not required. As a guarantee
provided by the legislator, when the criminal
investigation is resumed, the acts performed during the
suspension may be restored wherever possible. We
appreciate that criminal investigation bodies may
continue to carry out specific activities only in the case
of suspension of criminal investigation in case of
serious illness of the suspect or defendant.

The communication of this order fulfills a double
role — notification of the procedural incident and, on the
other hand, gives these main procedural subjects the
possibility that, when they are dissatisfied with the
measure adopted, when it deems it underground or
unlawful, can attack it according to the general
procedure established by 339 of the Criminal Procedure
Codet.

During the suspension of the criminal
investigation, irrespective of the circumstances which
led to this solution, the criminal investigation bodies
has the obligation to check periodically, but no later
than three month from the date of the suspension, if the
fact that caused the interruption of the criminal
investigation persists. We appreciate that it is necessary
to draw up a report by the criminal investigation bodies
whenever they carry out these checks in order to inspect
the identified issues. If the fact that leads to the
suspension of the criminal investigation is found, the
criminal investigation body must draw up the proposal
to resume the criminal investigation and immediately
inform the prosecutor supervising the criminal
investigation of this fact.

When the mediation procedure is initiated, the
legislator stipulates in art. 70 of the Law No. 192/2006
the possibility of suspending the criminal investigation,
based on the presentation by the parties of the
mediation agreement. Therefore, the suspension is an
optional one, and the judicial body will appreciate the
necessity of the order.

! N.Volonciu and others., The new Criminal Procedure Code commented, Hamangiu Publishing, 2014, p. 788;
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4. The existence of a temporary legal
impediment as a basis for suspending the
prosecution

In order for this case to be one interrupting the
criminal investigation, it is necessary to meet
cumulatively the following conditions:

» The criminal investigation to be initiated about
an act provided by the criminal law and to be
ordered the continuation of the criminal
investigation for the suspect;

» To be determined the incidence of a legal
obstacle to the criminal proceedings ;

» The impediment to be temporary;

» The impediment to be provided by the law, in a
certain normative act.

Such legal and temporary impediments may be
those relating to the recognition of immunity from
criminal jurisdiction of certain person during the
performance of public functions, the performance of a
mandate?. The President of Romania may be in this
situation when he commits a crime provided by the
criminal law. According to art. 84 par. 2 of the
Constitution of Romania, the President enjoys
immunity. We are thus faced with a temporary legal
impediment, namely the duration of the mandate,
which prevents the need to initiate the criminal
proceedings in a particular case.

The case of suspension is not an incident where,
for acts committed by a person (even if the function
determining the incidence of this condition is limited in
time), a prior condition or prior authorization is
requires (even if the function which determines the
incidence of this condition is limited in time) if the
fulfillment of the condition is not possible or the
granting of such authorization is refused. In this
situation, we are in the hypothesis of the prevention
provided by art. 16 par. 1 letter e from the Criminal
Procedure Code, the finding of which required the
issuance of an order for classifying the case. If, due to
the eventual temporary nature of the function or
mandate (which determined the necessity of the prior
condition or authorization), it ceased, so that the
condition is no longer necessary, the criminal
investigation  previously  completed by the
classification may be resumed, according to the
provisions of art. 335 par. 2 of the Criminal Procedure
Code®.

This may be the case if, after the commencement
of the criminal investigation of a particular criminal
offense, it is found that the person who is supposed to
have committed has the capacity of a Minister and the
deed is related to his/her duties.

Ministerial liability is considered, since the last
century, one of the foundations of our constitutional
system. We first encounter it in the Organic Regulation
(1831), in the March Proclamation of the National

Party of Moldavia and Muntenia and in the United
National Principal Constitution of 1859. The principle
of ministerial liability is then proclaimed by the
Constitution of 1866, as well as by the Constitution of
1923, which further states that the “Ministerial liability
Law determines the cases of liability and the
punishment of ministers”, and it is clear that this text
has agreed with the provisions of the Ministerial
liability Law of 1879 which encompassed the special
criminal offenses ordered in the “crimes” and
“felonies”, as well as the penalties applicable to their
gravity*.

Art. 109 par. 2 of the Constitution of Romania
regulates that only the Chamber of Deputies, the Senate
and the President of Romania have the right to request
the prosecution of the members of the Government for
the acts committed in the exercise of their mandate. If
the prosecution has been requested, the President of
Romania may order the suspension from the mandate.
The suing of a member of the Government brings him
out of his mandate.

Thus, after the criminal investigation of a
personal begun, the Prosecutor General of the
Prosecutor’s General Office attached to the High Court
of Cassation and Justice must refer the Chamber of
Deputies, the Senate or the President of Romania in
order to request the commencement of the criminal
proceedings.

In the judicial practice, the problem of issuing
these opinions was raised in a criminal case filed by the
National Anticorruption Directorate, as follows: Chief
Prosecutor of NAD, L.C.K. sent to the Prosecutor
General the report for the notification of the President
of Romania, of Senate, of the Chamber of Deputies and
of the European Parliament, in order to obtain criminal
prosecutions for nine former Ministers. The nine were
accused in the file known as Microsoft Licenses.
According to the research carried out, the NAD
provides in a statement sent to the public opinion: it
follows that “out of the USD 54 million paid by the
Romanian Government under the framework
agreement and its extension, the USD 20 million
represent the commissions claimed by the persons
involved in the project the Government of Romania, the
Ministers and the companies involved”.

In relation to the quality at the time the
notification was made, several institutions has been
notified as follows:

1. Referral of the European Parliament to the request
for criminal investigation against:

N.D., Minister of MCTI between 2000 — July
2004 and currently a member of the European
Parliament, for offenses of abuse in office, taking a
bribe, influence peddling and money laundering
2. Referral of the President of Romania to the request

for criminal investigation against:

2 N.Volonciu and others., The new Criminal Procedure Code commented, Hamangiu Publishing, 2014, p. 787;
3 N.Volonciu and others., The new Criminal Procedure Code commented, Hamangiu Publishing, 2014, p. 787;
4 http://www.amosnews.ro/raspunderea-penala-membrilor-guvernului-2013-02-27;
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T.A., Minister of Communications and
Information Technology during July-December 2004
for offenses of abuse in office, taking a bribe, influence
peddling, money laundering

S.G., Minister of Communications and
Information Society between December 2008 and
September 2010 for committing offenses of abuse in
office, taking a bribe, influence peddling and money
laundering

F. P.D., Minister of Education and Research for
between 2009-2012 for committing the offense of
abuse of authority

A.A., Minister of Education and Research during
2003-2005 for committing offenses of abuse in office,
taking a bribe, influence peddling and money
laundering

T.M.N., Minister of Public Finance between
2000-2004 for offenses of abuse in office, taking a
bribe, influence peddling and money laundering
3. Referral to the Romanian Senate for the request for

criminal investigation against:

M.P.S., coordinator Minister of SGG between
December 200 and October 2003 and presently Senator
in the Romanian Parliament for committing offenses of
instigation of abuse in office, influence peddling and
money laundering

E.A., Minister of Education, Research and
Innovation, from December 28, 2000 to June 19, 2009,
the Minister of Education, Research and Innovation
from December 22, 2008 to October 1, 2009 and
currently Senator in the Romanian Parliament, for
committing offenses of abuse in office, taking a bribe,
influence peddling and money laundering
4. Referral to the Chamber of Deputies to the request

for criminal investigation against:

V.V., Minister of Communications and
Information Society, from September 2010 to February
2012 and present Deputy in the Romanian Parliament,
for committing the offense of abuse in office.’

In another criminal case, the Directorate for the
Investigation of Organized Crime and Terrorism has
requested the commencement of criminal investigation
against the Minister of Economy, V.V. and former
Minister, A.V.

Thus, according to the press release published on
the DIOCT website, the Chief Prosecutor of the DIOCT
requested the Prosecutor General of the Prosecutor’s
General Office attached to the High Court of Cassation
and Justice:

1. to notify the Romanian Senate for the request to
start the criminal investigation against V.V.
(former Minister of Economy an member of the
Government during December 2006 — December
2008, Senator in the Romanian Parliament in the
current parliamentary legislation, also serving as
Minister in the Ministry of Economy) in terms of

the plot and the undermining of the national
economy provided by art. 167 par. 1 of the
Criminal Code and art. 165 par. 1 and par. 2 of the
Criminal Code, with the application of art. 33 letter
a from the Criminal Code, acts committed during
the period when he was Minister of Economy.

2. to notify the President of Romania of the
application for the commencement of the criminal
investigation against V.A. (former Minister of
Economy and member of the Government from
December 2008 to September 2010) in terms of the
plot and the undermining of the national economy
provided by art. 167 par. 1 of the Criminal Code
and art. 165 par. 1 and par. 2 of the Criminal Code,
with the application of art. 33 letter ¢ from the
Criminal Code, acts committed during the period
when he was the Minister of Economy?®.

In the latter case, the members of the Senate gave
a negative opinion to the request of the DIOCT,
considering that there is no evidence to indicate the
involvement of V.V. in allegedly criminal activity.

Regarding the procedure for the criminal
investigation of members and former members of the
Government who at the time of the notification had the
function of deputy or senator, there was a constitutional
legal conflict between the public prosecutor’s office —
the Prosecutor’s Office attached to the High Court of
Cassation and Justice, on the one hand, and the
Parliament — the Chamber of Deputies and the Senate.

Thus, by decision No. 270/2008, the
Constitutional Court was pronounced’ and found the
existence of a legal conflict of a constitutional nature
between the public prosecutor’s office — the
Prosecutor’s Office attached to the High Court of
Cassation and Justice, on the one hand, and the
Parliament — the Chamber of Deputies and the Senate,
on the other hand, in the case of requests concerning the
criminal investigation of members and former members
of the Government for acts committed in the exercise
of their mandate and who, at the time of the referral,
also have the capacity of deputy or senator.

In applying the provisions of art. 109 par. 2 the
first sentence of the Constitution, the public
prosecutor’s office - the Prosecutor's Office attached to
the High Court of Cassation and Justice shall notify the
Chamber of Deputies or the Senate, as the case may be,
to request the prosecution of members and former
members of the Government for acts committed in the
exercise of their office and who, at the time of the
referral, also have the capacity of deputy or senator.

In applying the provisions of art. 109 par. (2) the
first sentence of the Constitution, the public
prosecutor’s office - the Prosecutor's Office attached to
the High Court of Cassation and Justice will notify the
President of Romania to request the prosecution of the
members of the Government and former members of

5 http://cursdeguvernare.ro/dna-cere-aviz-pentru-urmarirea-penala-a-noua-fosti-ministri.html;
6 https://www.hotnews.ro/stiri-esential-15496191-procurorul-sef-diicot-solicita-incepeprea-urmaririi-penale-pentru-varujan-vosganian-

adriean-videanu.htm
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the Government who, at the time of the referral, deputy
or senator.

We note in essence that in connection with the
situation of the members of the Government who have
committed criminal offenses in connection with the
service duties, there is a temporary legal impediment to
the commencement of criminal proceedings, namely,
the commencement of the criminal investigation issued
by the Chamber Deputies, the Senate or the President
of Romania, depending on the quality at the time of the
referral. This impediment is temporary because of the
fact that it can be removed by the approval of the
competent body after the procedure under Law No.
115/1999 on Ministerial liability has been completed.

To the extent that the Chamber of Deputies, the
Senate or the President of Romania will reject the
opinion, this circumstance will be converted into a legal
impediment that determines the solution of the
classification, art. 16 par. 1 letter. e of the Criminal
Procedure Code, respectively the authorization or
notification to the competent body. In my opinion, to
the extent that the request was rejected because there
was insufficient evidence and new facts, a new request
can be made with respect to the same member of the
Government.

Regarding the temporary legal impediment in the
event that the President of Romania committed an act
provided by the criminal law, we identified the
following case in the practice of the judicial bodies:

On April 16, 2014, a Senator from the Romanian
Parliament, named G.F. filed a criminal complaint in
which she accused the head of state of that time, T.B.,
of threats and blackmail, of the statements he made
about a show in which he said: 'It would be better to
stay in her own corner, and to take care of what
happens with her hushand who is a mayor, because it
is possible that she may not find him one day at home if
... she is not careful ... I understand that bad things
happened to hom"8,

The prosecutors within the Prosecutor's Office
attached to the High Court of Cassation and Justice
have considered that the provisions of art. 206 of the
Criminal Code, with the application of art. 35 par. 1 of
the Criminal Code, respectively the perpetration of the
threat of continuation (two material acts). Although the
initial investigations were the object of the blackmail
offense, the legal classification subsequently changed,
the case being analyzed only from the point of view of
committing the threat offense.

In relation to the quality held at that time by the
named T.B., that of the President of Romania, the
investigators considered that it is necessary to order the
suspension of the criminal investigation due to the
incidence of the legal impediment of the motion of the
criminal action that we find regulated in art. 312 par. 2
of the Criminal Procedure Code.

8 www.antena3.ro;

Against this order, the plaintiff, through the
chosen defender, filed a complaint with the
hierarchically superior prosecutor, a complaint that was
rejected and then addressed the preliminary judge of the
High Court of Cassation and Justice. Although this
judicial body had to reject this complaint as
inadmissible, since the legislator does not regulate such
a remedy, however, the Preliminary Chamber judge
allowed the request to refer the Constitutional Court to
the unconstitutionality of art. 312 par. 2 of the Criminal
Procedure Code.

Thus, by Decision No. 678 from November 13,
2017° the judges from the Constitutional Court rejected
the exception invoked by the plaintiff G.F., stating that
the provisions of art. 312 par. 2 of the Criminal
Procedure Code are constitutional.

The immunity enjoyed by the President of
Romania has been defined as a means of protection,
designed to protect him from any possible pressures,
abuses and blatant lawsuits directed against him in the
exercise of his mandate, with the aim of guaranteeing
freedom of expression and protection against abusive
judicial prosecution?.

The Constitutional Court motivated its decision to
reject, basically acknowledging that the President of
Romania, in the exercise of his duties, enjoys immunity
in two respects: the lack of liability for the political
opinions expressed in the exercise of the mandate, and
the inviolability (except of the case provided by article
96 of the Constitution, where the constituent legislator
stipulated that the President may be prosecuted for the
offense of high treason). By virtue of inviolability, we
notice that the provisions of article 312 par. 2 of the
Criminal Procedure Code in the case of criminal
investigation against the President of Romania, the
temporary legal impediment derives from the
provisions of article 84 par. 2 of the Constitution
regarding the immunity of the President of Romania.

We notice that it will be possible to order the
criminal action to be launched against the President of
Romania after the temporary legal impediment, namely
his mandate, has ceased, and the criminal investigation
may be resumed.

In early 2015, after President T.B. completed its
second presidential mandate, prosecutors within the
Prosecutor's Office attached to the High Court of
Cassation and Justice, on the basis of the provisions of
art. 333 of the Criminal Procedure Code were ordered
to resume the criminal investigation following the
cessation of the cause of the suspension, namely the
legal impediment - the exercise of the position of the
President of Romania.

By the indictment of 15.07.2016, issued in file
No. 238 / P / 2014, of the Prosecutor's Office attached
to the High Court of Cassation and Justice - the
Criminal Investigation Section, verified by the Chief
Prosecutor of the Section on 21.07. 2016 in terms of

® To be seen https://www.ccr.ro/ccrSearch/MainSearch/SearchForm.aspx;

10 https://www.ccr.ro/ccrSearch/MainSearch/SearchForm.aspx;
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legality and solidity, the prosecutor ordered that the
defendant T.B. be sued in terms of committing the
offense of threat in a continuous form (two material
acts), a deed stipulated and sanctioned by art. 206 of the
Criminal Code with the application of art. 35 par. 1 of
the Criminal Code. Subsequently, the indictment was
dismissed by the Prosecutor General of the Prosecutor's
Office attached to the High Court of Cassation and
Justice and resumed the criminal investigation and the
civil party chose to withdraw the previous complaint,
so the solution that was ordered was that of the
classification®?.

In the specialized doctrine??, it is argued that this
temporary legal impediment would be an incident
where, after the commencement of criminal
investigation of a criminal offense sanctioned ex
officio, the legal classification of a criminal offense is
punishable only upon a preliminary complaint, but this
circumstance can not be immediately brought to the
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COMPENSATORY ACTION - ANEW LEGISLATIVE ACTION IMPOSED ON
NATIONAL AUTHORITIES AS CONSEQUENCE OF RECENT CASE-LAW OF
THE EUROPEAN COURT OF HUMAN RIGHTS
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Abstract

Subsequent to pronouncement by the European Court of Human Rights of the semi-pilot judgement in case lacov
Stanciu v. Romania and the pilot judgement in case Rezmives and Others v. Romania - where the Court found structural
problems concerning overcrowding of detention facilities and improper conditions of detention - national authorities were
imposed to adopt an appropriate legal instrument in order to eradicate injuries of fundamental rights guaranteed by the
Convention.

The mechanism established by Law no. 169/2017 amending legislation on execution of punishments and detention
measures aimed at achieving a double goal. On the one hand, it pursued to grant compensation to convicted persons executing
punishments consisting in deprivation of liberty in improper conditions; on the other hand, it was destined to contribute to
relieving places of detention.

The purpose of this study is to analyze the degree to which the recently adopted legislation is suitable to fully attain
the assumed end.

The objectives of the study are to make an analysis of the relevant legal provisions and their impact on prison system
and execution of punishment and at the same time of relevant case-law, in order to determine if the present form of the law
leads to differentiations in treatment towards those to whom it addresses, incompatible to fundamental law.

Keywords: Compensatory action. Law no. 169/2017. Compensations granted to convicted persons. National solutions
to overcrowding of detention facilities.

measures depriving of liberty to torture, inhuman or
degrading treatment or other ill-treatment*.”

Despite  the above-mentioned  procedural
gurantees, by judgemnent pronounced in case
Bragadireanu vs. Romania on 06.12.20075 the
European Court of Human Rights® stated for the first
time that there has been a breach of Article 3 of the
Convention caused by national conditions of detention.

The Court appreciated that penitenciary
overcrowding, obligation to share beds with other

1. Introduction

Per Article 3 of European Convention for the
Protection of Human Rights and Fundamental
Freedoms®: ,,No one shall be subjected to torture or to
inhuman or degrading treatment or punishment”.

In Romanian national legislation, the importance
of this right attributed to any person, regardless of his
or her social position, age, education, religion, ethnicity

or sex is underlined by its stipulation in the fundamental
law?.

Subsequently, constitutional provisions have
been reiterated in legislation, where there has been
stated as a principle that “any person who is under
criminal investigation or trial must be treated with
respect for human dignity”® and ,,it is forbidden to
subject any person in execution of punishment or other

persons, damaged mattresses and inappropriate sanitary
facilities fall in the area of inhuman and degrading
treatment of the convicted person during execution of
punishment.

During the next 5 years, the Court pronounced
other almost 100 judgements, stating that Romania was
in breach of Article 3 of the Convention’, situation
caused by, e.g.8: overcrowding, insufficient or
inadequate alimentation, limited number of bathrooms,

* Assistant Professor, PhD Candidate, Faculty of Law, “Nicolae Titulescu” University, Bucharest (e-mail: catamagdalena@yahoo.com)

! European Convention for the Protection of Human Rights and Fundamental Freedoms, Rome, 04.11.1950, ratified by Romania through
Law no. 30/18.05.1994, published in the Official Gazette of Romania no. 135/31.05.1994.

2 According to Article 22 Para 2 of Romanian Constitution: ,,no one shall be subjected to torture or toany punishment or inhuman or

degrading treatment”.
3 Article 11 Para 1 of Romanian Criminal Procedure Code.

4 Article 5 Para 1 of Law no. 254/2013 on the execution of punishment and detention measures ordered by judicial authorities during the
criminal trial, published in the Official Gazette of Romania no. 514/14.08.2013.
5 ECtHR, Decision adopted on 06.12.2007, Application no. 22088/04, case Bragadireanu vs. Romania.

8 Hereinafter ,,the Court”.

" According to ECtHR, decision adopted on 25.04.2017, Applications no. 61467/12, 39516/13, 48231/13 and 68191/13, case Rezmives and
Others vs. Romania, Para 106, during 2007 — 2012 there have been 93 judgements stating breaches of Article 3 of the Convention by Romania.
8 ECtHR, decision adopted on 1301.205, Application no. 41040/11, case Micu vs. Romania; ECtHR, decision adopted on 18.10.2011,
Application no. 38746/03, case Pavalache vs. Romania; ECtHR, decision adopted on 6.09.2014, Application no. 51012/11, case Valerian

Dragomir vs. Romania.
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limited access to showers, lack of hygiene, lack of
natural light, insufficient ventilation, passive smoking.

The large number of convictions against Romania
and lack of adequate response from national authorities
lead the Court to state that overcrowding and improper
detention conditions represent in fact structural
problems of penitentiary system.

This state of facts was acknowledged in the semi-
pilot judgement pronounced in case lacov Stanciu vs.
Romania® on 24.07.2012. The Court noted that
Romanian authorities have taken some general
measures to remedy structural problems in prisons, but
nevertheless asked domestic authorities to adopt
additional new measures designed to ensure
compliance with Article 3 of the Covention, without
indicating though a deadline ultimatum. At the same
time, asked Romania to adopt a national legal
instrument in order to allow effective reparation of
damages suffered by persons detained in unsuitable
conditions.

Requests made were unsuccessful and therefore,
after more than four years from the moment the Court
had identified the problems, violations of the same kind
were found in more than 150 judgments pronounced
against Romania, based on overcrowding and
inadequate material conditions in prisons?,

To facilitate effective enforcement of its
judgments, the Court adopted ruling pilot procedure
which, among other things, clearly highlightend the
existence of structural problems underlying the
violations and, in addition, indicated to the
respondent  State  measures  necessary  for
remediation®®,

Considering assessments on general measures
taken by Romanian authorities and reports of the
European Committee for the Prevention of Torture and
inhuman punishment (CPT), in conjunction with
recognition by the Ombudsman of penitentiary system
problems, on April 25, 2017, ECtHR pronounced the
pilot judgement in case Rezmives and Others vs.
Romania. This time, the Court specifically asked
Romania to provide within six months, in cooperation
with the Committee of Ministers of Council of Europe,
an action plan meant to find a solution to prison
overcrowding and inadequate conditions of detention.

National authorities have complied and took a
first step, so that on July 14, 2017 it was promulgated
Law no. 169/2017 which amended and supplemented
Law no. 254/2013 on the execution of sentences and
detention measures'?.

The main provision of this law was introduction
of compensatory measures for inadequate conditions of
accommodation of convicted persons.

However, is the adopted domestic remedy able to
resolve the structural deficiencies identified in the
prison system and lead to the eradication of injuries to
fundamental rights guaranteed by the Convention? Is it
an effective legal instrument for compensation of
persons accommodated in inadequate conditions and
relieves places of detention? Does this compensatory
action lead to different treatments and consequences for
persons who are in the same legal situation,
incompatible with Romanian Constitution?

To answer these questions, it is necessary to
analyze provisions of Law no. 169/2017 and their
impact on prison system and implicitly on punishment
execution.

Also, analysis of national case-law is a useful tool
to verify whether national legal instrument meet the
assumed objectives.

The importance of analysis in the present article
is given at the same time by the need to verify
compliance of national authorities with requirements of
the pilot judgment and also resides in the absolute
novelty of problems discussed.

In our opinion, the study presents from a scientific
perspective part of national authorities efforts to
comply with obligations under the pilot judgment in
case Rezmives and Others against Romania'® and,
equally, examines the impact on convicts of
compensatory mechanism adopted by Law no.
169/2017.

2. Content

According to Explanatory memorandum of Law
no. 169/2017%, the legislator had a double goal: to
grant compensation to convicted persons executing
punishments in severe overcrowding conditions, and at
the same time contribute to relieving places of
detention.

The remedy legal instrument by which national
authorities have considered compliance with the Court
is represented by a compensatory mechanism designed
to eliminate violations of Article 3 of the Convention
and has been implemented by Law no. 169/2017.

The most important measures adopted by Law no.
169/2017 were:

I.  modification of Article no. 40 Para 5 b of Law no.
254/2013 which aimed to a slight relaxation of
conditions under which it is possible to change
the regime of execution of punishments depriving

° ECtHR, decision adopted on 24.07202, Application no. 35972/05, case lacov Stanciu vs. Romania.
10 R.Pasoi, D.Mihai, Pilot Judgement in case Rezmives and Others vs. Romnia concerning detention conditions, available online at

https://juridice.ro, last accession 06.03.2018, at 08,01.

1t According to Resolution Res(2004)3 of the Council of Ministers of the Council of Europe, adoped on 12.05.2004.

12 pyblished in the Official Gazette of Romania no. 514/14.08.2013.

13 Under this ECtHR decision, domestic authorities have assumed a whole complex of measures, among which compensatory action

respresents only a part.
4 Available online at http://www.cdep.ro.
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of liberty to a regime immediately below as level
of difficulty;

Il. modification of the content of the right of
convicted persons to phone calls by ensuring their
freedom to make public mobile communications
from prison, in confidentiality conditions, without
visual surveillance;

Il. granting to the convict the right to renounce to
his/her due remuneration for work done in
exchange for days additioned to punishment
already executed, taking into account the work
done;

IV. change of period of punishment considered
executed based on work done, so that the
convicted person may obtain a more consistent
reduction of the period of detention.

In the context of Law no. 169/2017, the most
important legislative measure was by far prescription in
Article 551 of a compensatory measure for
accomodation of convicts in improper condition.

According to the text of the law mentioned
before, in calculating the punishment effectively
executed, one must take into account execution in
inadequate conditions as a compensatory measure
(irrespective of regime of execution of punishment). In
this case, for each period of 30 days executed under
inadequate conditions (even non-consecutive days),
other additional 6 days of punishment are considered
executed. This benefit cannot be revoked, regardless of
circumstances occurred  during execution  of
punishment.

The legislator tried to define the notion of
“improper conditions” as accommodation of one
person in any detention center in Romania that
presented flaws in fulfilling conditions imposed by
European standards.

Of course, this definition is at least unfortunate
and, at first glance, seems to restrict its scope only to
persons in detention centers, defined by Article 115 of
the Romanian Criminal Code?® and Article 136 of Law
no. 254/2013, as institutions specialized in social
recovery, where only educational custodial measures
applied to minors are to be executed.

By means of teleological interpretation, we
appreciate however that this was not the scope of the
national legislator.

We argue this opinion by reference mainly to the
history presented in the introduction of this analysis,
the general context of adoption of Law no. 169/2017,
the correlation of changes enacted by this law, the
objective pursued for adoption, and not least the
Explanatory memorandum of the law.

We consider that the notion of ,,detention centers”
should cover an area extended to any detention place in
Romania.

The national legislator analyzed, synthesized and
classified, according to standardization landmarks, the
aspects considered by the European Court of Human

Rights as "inappropriate conditions" in its conviction
judgements. According to the actual form in force of
Article 55! Para 3, accomodation in any of the
following situations is considered execution of
punishment in inadequate conditions:

a) accommodation in a space less than or equal to 4
m/convict, calculated by excluding surface of
toilets and food storage facilities, by dividing the
total area of detention rooms to the number of
people accomodated, regardless of equipping the
concerned space;

b) lack of access to outdoor activities;

c) lack of access to natural light or sufficient
ventilation or ventilation availability;

d) lack of adequate temperature of the room;

e) lack of possibility to use the toilet in private and
respect of basic rules of health and hygiene
requirements;

f) existence of infiltration, dampness and mold in
detention room walls.

These provisions are also to be applied
correspondingly to calculate the punishment effectively
executed as preventive measure/ punishment in
detention centers and also pre-trial arrest in improper
conditions®.

To this respect, there is no reason leading to
establishment of different legal situations for different
categories of persons in state custody.

It is not considered execution of punishment
under inadequate conditions the day or period when the
person was:

a) admitted to infirmaries within places of detention,
hospitals of the sanitary network of National
Penitentiary Administration, Ministry of Internal
Affairs or public health network;

b) in transit.

However, the person who was already
compensated for improper detention conditions by final
decisions of national courts or the European Court of
Human Rights (for the same period for which
compensation was granted and the person was
subsequently transferred or moved to spaces with
improper detention conditions), cannot benefit of
compensatory action. Therefore, the person in this
situation cannot obtain a reduction of punishment,
according to Article 55* Para 6 of Law no. 254/2017.

Adoption of compensatory action automatically
raised a controversy over the date to be considered as
starting point to calculate the additional days under this
mechanism.

According to Para 8, the date to be considered is
July 24,2012, when the judgment in the semi-pilot case
lacov Stanciu vs. Romania was rendered.

Nonetheless, is it possible that a law passed in
2017 should produce legal effects since 2012,
considering the fact that, in general, the law applies
only for the future?

15 Romanian Criminal Code, adopted by Law no. 286/2009, published in the Official Gazette of Romania no. 510/24.072009.

16 per Article 55* Para 4 of Law no. 254/2013.
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The answer is positive and based on Article 15
Para 2 of Constitution, under which the law applies
only for the future, but for more favourable criminal
law (and this is the juridical nature of compensatory
action). Setting the date of July 24, 2012 as a starting
point to calculate days additionally executed appears
however randomly chosen and is susceptible to
criticism, since neither the Explanatory memorandum
to Law no. 169/2017, nor the latter clarifies the reasons
for this choice.

In addition, Court decisions stating violations of
Article 3 of the Convention have been delivered
starting from December 6, 2007, and until July 24,
2012 Romania had already been convicted in 93 other
similar judgments.

As a result, there is no reason why compensatory
action should not also be applied before
pronouncement of the judgment in the semi-pilot case
lacov Stanciu vs. Romania, with consequence of
eliminating any difference in treatment of convicted
persons who have executed punishments in the same
inadequate conditions before and after date of July 24,
201218,

In order to implement the compensatory measure,
in each penitentiary there was established a
Commission for evaluation of prison conditions®®,
whose role is to make an inventory of buildings
destinated for accommaodation existing at unity level,
and an analysis so as to determine which of them fall
under incidence of Article 55! Para 3 concerning
improper detention conditions.

In terms of the criteria stated in Article 55 Para
3a) of Law no. 254/2013, the Commission will carry
out the analysis taking into account the average
monthly index of overcrowding associated with each
analyzed building.

In terms of the criteria stated in art. 55 Para 3b)
and f) of Law no. 254/2013, the Commission will
analyze considering the existence of judgments
pronounced by national or international courts, which
have found defficiencies in the outdoor/indoor space of
analyzed buildings.

In terms of the criteria stated in Article 55 Para
3c) of Law no. 254/2013, the Commission will carry
out the analysis according to national standards.

In terms of the criteria stated in Article 55 Para
3d) of Law no. 254/2013 for the period July 24, 2012
to entry into force of the law, the Commission will
analyze considering the heat delivery program for cold
season. For the period after the entry into force of the

law, ensurance of proper temperature will be
determined by the daily measurements inside the
building.

In terms of the criteria stated in Article 55! Para
e) of Law no. 254/2013, the Commission will analyze
in relation to existence of a sanitary space equipped
with door and locking system, compliance to national
health standards, as well as those requiring respect of
rights attached to individual and collective hygiene for
persons deprived of liberty.

The centralized situation of buildings inadequate
in terms of conditions of detention was approved®® by
Order of Minister of Justice no. 2773/17.1020172, and
its simple reading demonstrates that no place of
detention run by the National Prison Administration
meets European standards of accommodation?.

Under the principle of equal treatment of persons
in the same legal situation, the legislator established by
Article VI of Law no. 169/2017 that provisions of the
mentioned law are to be applied to convicts temporarily
placed in detention centers at request of judicial
authorities and also to persons deprived of liberty who
executed under Article 55* Para 2 of Law no. 254/2013
punishments and/or measures depriving of liberty,
when these persons were subject to a measure depriving
of liberty.

Following the same principle, compensatory
action applies correspondingly to minors executing
educational measures in detention centers, educational
centers or prisons, and also to minors convicted under
the former Romanian Criminal Code of 1968 and at
the moment of entry into force of the present law are
executing educational measures in detention centers.

The legislator opted for an administrative
procedure of calculating the benefit of compensatory
action, stating in Article V that the Office of
registration and work organisation within each unit will
open a registration file for each person deprived of
liberty, where there are to be noted buildings of
accommodation during execution of punishment and
calculation of days to be deducted from executed
punishment  following to improper detention
conditions.

Although at first glance compensatory action
appears to meet the requirements of drafting legal
acts?, in reality the situation is far from achieving this
goal.

In this contex, a number of questions regarding
legal situations appeared, that the legislator most likely
had ignored or not forseen. We will subsequently

1" ECtHR, Decision adopted on 06.12.2007, Application no. 22088/04, case Bragadireanu vs. Romania, already mentioned.

8 M.A. Hotca, Un bun inceput pentru respectarea hotdrarii-pilot in cauza Rezmives si altii impotriva Romaniei — adoptarea Legii nr.
169/2017 privind modificarea si completarea Legii nr. 254/2013, available online at https:/juridice.ro, last accession on 06.03.2018, at 08,00.

1 Per Article 1l of Law no. 169/2017, the Commission consists of: deputy economic administrative director or equivalent, as chairman;
deputy director for safety and regime or equivalent; head of penitentiary regime service or equivalent; heads of department of the buildings

evaluated; chief medical and responsible for safety of work, as secretary.

2 per Article IV Para 7 of Law no. 169/2017.

2 puplished in the Official Gazette of Romania no. 822/18.10. 2017.

22 Save for a few accomodation spaces.

2 Law no. 15/1968 on Romanian Criminal Code, published in the Official Gazette of Romania no. 79-79bis/ 21.061968.
2 Clarity, simplicity and predictability, according to Common Guidelines of the European Parliament, the Council and the Commission for

those participating in drafting EU legislation.
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identify, indicate and analyze some of them, in an

attempt to find some answers according to the

undertaken scope of the research:

1. Which is the legal nature (regime) of days
considered additionally executed in compensation
for accomodation in inadequate conditions?

Lack of answer lead to diverging views, which is
the reason why in some cases it was found that days
granted in compensation for accommodation in
unsuitable conditions should be reduced, e.g., from
total fraction of release on parole, while in other cases
it was considered that days should be deducted from
punishment itself, thus changing fractions of release on
parole and date of expiry of punishment.

In our opinion, by adopting this remedy
instrument prescribed by Law no. 169/2017, the
legislator pursued compensation by reducing the period
of execution of punishment in prison, and not the
punishment covered by res judicata principle. As a
result, days granted in compensation for
accommodation in unsuitable conditions cannot lead to
changes concerning the punishment established by the
court, and the fractions prescribed for release on parole
are to be calculated according to the punishment
established by the final decision of conviction.

2. Changing the date when the punishment is
considered entirely executed following to
application of compensatory action represents a
modification of punishment established by the
final judgement which may be done only by the
court by means of challenge to enforcement
governed by Article 598 Para 1 of Romanian
Criminal Procedure Code, or is it possible by mere
administrative procedure performed by the
administration of the detention?

We are of the opinion that changing the date when
the punishment is considered entirely executed does not
amount to change of punishment itself, and in the first
case jurisdiction belongs to Office administration of
persons deprived of liberty. According to Article 20 of
Order of Minister of Justice no.
432/2010/05.02.2010%°  approving  Instructions
regarding the nominal and statistical number of persons
deprived of liberty in custody of units subordinated to
National Administration of Penitentiaries, after having
received the convict in prison, the employee shall, inter
alia, establish the date when the person concerned is to
be released following entire execution of punishment
and calculates, according to duration of punishment
established by the court, the date when the fractions
prescribed for release on parole expire.

One can therefore easily see that, by means of an
administrative procedure, there are calculated the date
when execution of punishment starts, the date when it
expires and different fractions of punishment.

% puplished in the Official Gazette of Romania no. 157/11.03.2010.

For the same reasons, the Office will also
calculate (as required by Article V Para 3 of Law no.
169/2017), days additioned to punishment following
inappropriate conditions of detention, and afterwards
will accordingly modify the date of expiry for
punishment execution and the fractions for release on
parole.

Itis only if the administration of prison refuses to
calculate days additioned or they are wrongly
quantified, that the convicted person may appeal to the
court by way of challenge against enforcement.

This was also the opinion expressed in criminal
sentence no. 54/12.01.20182 by Judecatoria Sectorului
5 Bucuresti, which dismissed as unfounded the
challenge against enforcement filed by convict T.A.F.,
concerning miscalculation of days additioned in
application of compensatory mechanism.

The court found that awarding compensation days
ist 0 be done administratively by the prison unit where
the convicted person is imprisoned. The challenge to
enforcement was denied as unfounded, as long as the
administration of the detention place had calculated for
the convict a number of 156 compensatory days for
accommodation in inadequate conditions during
27.10.2015-08.01.2018.

3. Release of convicts at the expiry of duration of
punishment depriving of liberty is to be done
administratively, or following referral by the
administration of the detention to the court, in
order to promote a challenge to enforcement under
Article 598 of Romanian Criminal Procedure
Code?

This question arose in the context of lack of
specific regulation of release procedure before the end
of punishment, the period of which had been changed
following the application of compensatory measure
under art. 55* Para 1 of Law no. 254/2017.

When the law entred into force, some courts
appreciated that release of convicted persons benefiting
of compensatory mechanism is not to be done
administratively, but by court decision based on Article
598 of the Criminal Procedure Code regarding
challenge to enforcement.

l.e., based on Article 598 para 1d of Romanian
Criminal Code, Judecatoria Sectorului 5 Bucuresti
decided to admit the challenge to enforcement filed by
the judge delegate in charge of enforcement (criminal
sentence no. 2616/19.09.2017%"). By calculating the
benefit of additional days consequant to
accommodation in unsuitable conditions, the court
found that the convict T. A. had executed the
punishment and ordered release.

For identical reasoning, the courts accepted

challenges to enforcenment filed by other convicted

personsZS.

% Final by criminal decision no. 206/23.02.2018 pronounced by Bucharest Tribunal — Ist Criminal Section, unpublished.

2 Final by non-contestation, unpublished.

2 Criminal sentences no. 2617/19.09.2017, no. 2618/19.09.2017, no. 2619/19.09.2017, pronounced by Judecitoria Sectorului 5 Bucuresti,

final by non-contestation, unpublished.
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We appreciate, however, that the answer to our
question results from corroborating Article 53 of Law
no. 254/2013 and Article 20 of Order of Minister of
Justice no. 432/2010/05.02.2010 (previously referred
to).

Per Article 53 Para 1 of Law no. 254/2013,
director of the prison has jurisdiction to order release at
"the expiry of imprisonment, the date of the final
judgment ordering the release on parole, as well as any
other date decided by competent judicial bodies in
cases provided by law (...)". Thus, administration of
detention place releases the convicted person at the
expiry of period of imprisonment, by administrative
procedure, without any need of referral to court.

At the same time, the expiry date of punishment
is calculated by Registration Bureau organized in each
place of detention, considering additional days as result
of execution of punishment under inadequate
conditions of detention. Benefit of additional days
under compensatory mechanism leads to a new
situation in national law, which requires regular
updating of the date of expiry of punishment depending
on conditions of detention.

Basically, when the convicted person is
imprisoned, the responsible employee calculates the
starting and respectively the expiry date of punishment
according to the final judgment, but the latter will be
modified over time through  administrative
proceedings, as for every 30 days of accommodation in
unsuitable conditions 6 days will be considered as
effectively executed.

Summarizing, release at expiry of period of
punishments deprivating of liberty will be done
administratively, under the procedure governed by
Article 53 of Law no. 254/2013.

This conclusion is also supported by case-law.
For example, criminal sentence no. 88/16.01.2018
issued by Judecitoria Sectorului 5 Bucuresti?® rejected
as inadmissible the challenge to enforcement filed by
the convict N.D., arguing that grant of compensation
days according to Law no. 169/2017 is to be done
administratively by the prison unit where the convicted
person is imprisoned, and not by way of challenge to
enforcement.

Only in case that these days should not be
granted, the convicted person may submit an
application to the court under the principle of access to
justice. In case under discussion, the court found that
Rahova Penitenciary calculated for the applicant N.D.
a number of 132 compensation days for the period
17.09.2014-21.12.2017 during which the convict had
been detained in improper conditions, and therefore the
appication was inadmissible.

4. After entry into force of Law no. 169/2017,
situation of all persons deprived of liberty
benefiting of compensatory action must be
analyzed by Commissions for release on parole

organised in penitenciaries, according to Article
VII of the law?

Response can only be negative.

Per Article 97 of Law. no. 254/2013, release on
parole is granted at the request of the convicted person
or at the proposal of the Commission for conditional
release. The report for release on parole, along with
supporting documents and, where appropriate,
recommendations of probation officer made under
Article 97 Para 7 are submitted to the court of first
instance which has territorial jurisdiction over the
prison®.

There are situations where, by applying
compensatory action, the convicted person gets
vocation to release on parole by fulfilling fractions of
punishment stipulated in Article 99 and Article 100 of
Romanian Criminal Code. In this case, the Commission
for release on parole shall analyze and notify to the
court. Similarly, the Commission will also proceed in
the same manner if the application for release on parole
was rejected (before entry into force of compensatory
action) for non-accomplishment of legal fractions of
punishment.

The Commission will inform the court even
though the deadline for request renewal is not fulfilled,
as Law no. 169/2017 has the character of a more
favorable criminal law.

On the other hand, if before entry into force of
Law no. 169/2017 the court rejected the application for
release on parole on the grounds that the convict did not
reform and cannot reintegrate in society, and
established a deadline for renewal of application for a
date situated after entry into force of compensatory
action, the Commission will not have to notify the court
before accomplishment of the deadline established by a
judgment entered into res judicata area. If it does
however, we consider that the application should be
rejected as inadmissible.

Recent case-law confirms this conclusion. Thus,
criminal sentence no. 3032/17.11.2017 pronounced by
Judecitoria Sectorului 5 Bucuresti®* admitted the
proposal for release on parole for convict M.G.A.
Although court of first instance held that release on
parole was possible before the date established by a
final decision (pronounced prior to entry into force of
Law no. 169/2017) when the proposal could be
renewed, the higher court decided on the contrary.

Considering on basis of circumstances presented
that the legal situation of the convicted had not been
modified by entry into force of compensatory
mechanism and the period during which the application
could be renewed (as established by previous court
ruling) still produced legal effects by virtue of res
judicata principle, the court of judicial review rejected
the proposal for conditional release as inadmissible.

5. When application for release on parole was
rejected, the period established by the court after

2 Final by criminal decision no. 167/15.02.2018 pronounced by Bucharest Tribunal — Ist Criminal Section, unpublished.
% According to Article 205 of Regulation implementing Law no. 254/2013, published in the Official Gazette of Romania no. 271/11.04.2016.
31 Final by criminal decision no. 205/23.02.2018 pronounced by Bucharest Tribunal — Ist Criminal Section, unpublished.
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which the application can be renewed modifies, as
consequence of additional days considered
executed as compensation under inadequate
conditions of accommodation?

This hypothesis must be considered from two
perspectives. The first one concerns the situation when
release on parole was denied prior to entry into force of
the law, by analogy with assessments made in
paragraph 4 and specific distinctions as shown there.
The second one concerns the case when release on
parole was rejected after entry into force of
compensatory action, situation where there is no reason
to modify the period established by the court, covered
by res judicata principle, along with the final decision.

In all cases, period of renewal established by the
court when rejecting the application/proposal for
release on parole cannot be longer than 1 year®? and
must be indicated separately in all cases when the
solution is based on non-compliance of requirements
prescribed by law, including the situation where the
remainder to be executed until accomplishment of legal
faction is less than or equal to 1 year. If the
application/proposal for release on parole is denied for
non-compliance of the fraction prescribed by law, and
the remainder to be executed until reaching this fraction
is longer than one year, the court will not establish a
concrete date, but will generically set that the
application/proposal shall be renewed after expiry of
fraction®® (which is to be calculated considering also
the benefit of compensatory action).

6. In case of persons deprived of liberty sentenced to
life imprisonment, days considered additionally
executed following to improper conditions are/are
not taken into account when calculating the
required fraction for release on parole?

In accordance with Article 99 Para 1 of Romanian
Criminal Code, release on parole for life imprisonment
can be accepted if the convict has effectively served 20
years in prison.

We appreciate the days considered additionally
executed as result of inadequate accommodation
conditions represent days actually executed from the
punishment, as unequivocally results by gramatical
interpretation of Article 55! alin. 1%,

Moreover, assessment to the contrary could lead
to criticism aimed at the very constitutionality of the
legal text, as long as it leads to differential treatment in
respect of persons in the same legal situation,
disregarding the principle of equality before law.

Constitutional Court frequently examines in its
case-law respect of constitutional requirements
enshrined in Article 16 Para 1 of the Constitution,
which states that: ,,All citizens are equal before the law

and public authorities, without any privilege or

discrimination.”

In older decisions, Constitutional Court held that
the principle of equality requires establishment of equal
treatment of situations which, depending on the
purpose, are not different®®. Also, according to recent
jurisprudence of the same court, situations concerning
certain categories of people should differ in essence so
as to justify the difference of treatment, and this
difference of treatment must be based on objective and
reasonable criteria®. In essence, ignoring the principle
of equal rights has the effect of unconstitutionality of
the norm establishing a privilege or discrimination. To
this respect, Constitutional Court stated that, according
to its case-law, discrimination is based on the notion of
exclusion from a right/benefit®, and the specific
constitutional  remedy  where  unconstitutional
discrimination appears is granting/offering access to
the benefit of the right38,

7. Compensatory action also influences the regime of
punishment execution?

The response cannot be but positive, considering
that per Article 40 Para 2 of Law no. 254/2013, change
of regime of depriving of liberty punishment execution
may be granted after serving legal fraction of
inprisonment punishment (compensatory measure will
be included in this fraction). Therefore, Commission
for individualisation and change of regime of execution
of punishments depriving of liberty will analyze
accomplishment of conditions for regime change for all
convicts who, by benefit of additional days, get
vocation to a milder regime.

8. When the detained person is in custody under
several enforcement warrants in
execution/succesively executed, which is the
starting point for calculation of days considered
additionally executed, following accomodation in
inadequate conditions?

In general terms and by applying a systematic
interpretation, we can see from the entire economy of
Law no. 169/2017 that compensatory measure
concerning additional days granted for inadequate
conditions of detention concerns only the punishment
in execution, and not also punishments already
executed based on previous convictions. This
framework remains valid even if the current
enforcement warrant is executed at the final point of
execution of a previous enforcement warrant.

In our opinion, additional days considered
executed following to improper detention conditions
can be calculated as a compensatory measure only for
punishments in execution at the moment of entry into
force of Law no. 169/2017. In consequence, if the

32 According to Article 587 Para 2 of Romanian Criminal Procedure Code, the term begins on the date the judgment becomes final.

3 To this respect, see decision no. 8/20.03.2006 pronounced by High Court of Cassation and Justice (by a specific procedure prescribed by
Romanian law, called ,,review for uniform interpretation of law”), published in the Official Gazette of Romania no. 475/01.06.2006.

3 Which states that: ,,when calculating the punishment effectively executed it is to be considered (...) as compensatory measure (...)".

% Constitutional Court of Romania, decision no. 1/08.02.1994, published in the Official Gazette of Romania no. 69/16.03.1994, penultimate Para.

% Constitutional Court of Romania, decision no. 366/25.06.2014, published in the Official Gazette of Romania no. 644/02.09.2014, Para 55.

37 Constitutional Court of Romania, decision no, 62/21.10.1993, published in the Official Gazette of Romania no. 49/25.02.1994.

3 Constitutional Court of Romania, decision no. 681/13.11.2014, published in the Official Gazette of Romania no. 889/08.11.2014, Para 24.
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convicted person has served sentence of imprisonment
starting from July 24, 2012 and was released from
prison at the end of punishment, before entry into force
of Law no. 169/2017%, this person cannot benefit of
compensatory action.

Similarly, execution of successive enforcement
warrants canot result in entitlement to benefit of
compensation but for the period executed in unsuitable
conditions under the active warrant, as the punishment
established by previous warrant had already been
executed.

In arguing this opinion, it is to be noted that the
legislator prescribed a single method of compensation,
namely deduction of days from the punishment in
execution, and not from punishments already executed.
In the latter situation, the convicted person who has
served sentence in inadequate conditions may appeal to
civil courts by means of tort actions brought against the
state for compensation.

For example, civil sentence no. 6538/26.09.2016
pronounced by Judecitoria Sectorului 5 Bucuresti‘’
partly accepted the application filed by applicant P.I.
and ordered that the defendants Bucharest Rahova
Penitentiary and the National Prison Administration
should jointly pay to the applicant the amount of 10,000
lei as moral damages.

The court considered that the applicant was
incarcerated for 211 days and did not benefit from a
minimum of 4 square meters space, contrary to Article
1 Para 3a of the Minimum rules on accommodation of
detainees, adopted by Order of Minister of Justice no.
433/2010, and this situation caused psychological
distress to the detained person.

Although some courts have held that simple
statement of improper accommodation conditions was
in itself sufficient just satisfaction for non-pecuniary
damage inflicted on the convicted person, these
solutions were modified by higher courts.

Thus, civil decision no. 3281/12.09.2016 issued
by Bucharest Tribunal — Vth Civil Section admitted the
appeal lodged by the applicant S.F. against civil
sentence no. 521/01.21.2016 pronounced by
Judecatoria Sector 4 Bucuresti and the defendants
Jilava Penitentiary, National Administration of
Penitentiaries and Romanian State (represented by
Ministry of Finance) were obliged to pay to the
applicant the amount of 1,500 euros moral damages.

We appreciate that for such cases a much better
solution would have been prescription by Law no.
169/2017 of a compensatory pecuniary benefit
(alternating the compensatory action consisting in
additional days), and every convicted person who has
already executed punishment should receive a sum
calculated for each day served in the place of detention
in inadequate conditions.

Analyse of case-law of the courts results in the
idea that additional compensatory days following

% July 21, 2017.

inappropriate detention conditions concern only

punishment in execution.

For example, the challenge to enforcement filed
by convict N.D., detained in Bucharest-Rahova
Penitenciary, was denied as unfounded by criminal
sentence no. 306/08.02.2018 pronounced by
Judecitoria Sectorului 5 Bucuresti®.

The court found that N.C. is in execution of a
punishment of 5 years and 197 days, following merger
of a 4 years punishment (applied as consequence of a
post conviction criminal offence) with the rest to be
executed from a previous punishment of 5 years and
197 days (which had a total amount of 18 years of
imprisonment). As grounds for this solution, the court
stated that the benefit of Law no. 169/2017 must be
reported to the resulting punishment in execution at the
present moment, without considering the period
already executed from the first 18 years punishment.
This period is situated between the date when execution
of the 18 years punishment began and the date when a
new criminal offence took place, and at the same time
is not part of the resulting punishment.

9. When a convict is released following to benefit
granted according to compensatory action and
afterwards returnes to prison in execution of
another punishment which was merged with the
punishment previously executed, this person can
benefit from a new compensation for the period
already executed ?

We are of the opinion that, in this case, the
convicted person cannot benefit of a new compensation
covering the same period for which the benefit was
already granted, although by merging concurrent
punishments a single warrant is to be executed. The
background of this solution is that no one can get
double compensation for the same reason.

10. In case of persons deprived of liberty who
committed a criminal offence in prison during
execution of punishment, which date should be
considered as starting point in calculating
additional days following to accomodation in
improper conditions?

According to the line of reasoning already
presented, additional days are to be calculated from the
date of commencement of the new punishment applied
as result of the new criminal offence committed in
prison, calculated on the basis of the new enforcement
warrant.

11. In addition to issues above-mentioned, arising in
the context of lack of regulation by Law no.
169/2017, legal practitioners pondered on the
question whether, contrary to public statements of
national officials, the benefit of compensatory
action should also be applied to convicts who had
been released from the prison prior to entry into
force of law and were situated within the term
through which the convict is supervised.

“% Final by civil decision no. 2837/15.09.2017 pronounced by Bucharest Tribunal — I\VVth Civil Section, unpublished.
“! Final by criminal decision no. 238/05.03.2018 pronounced by Bucharest Tribunal — Ist Criminal Section, unpublished.
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It was considered that art. 55' of Law no.
254/2017 was also incident in this situation and the
convict can obtain a reduced punishment (and hence
reducement of the term through which the convict is
supervised) by means of challenge to enforcement
based on Article 598 Para 1d of Romanian Criminal
Procedure Code.

E.g., Bucharest Tribunal — Ist Criminal Section*?
accepted the challenge to enforcement filed by convict
P.A.

Under Article 598 Para 1d of Romanian Criminal
Procedure Code related to Article 55! of Law no.
254/2013, the court found that a number of 205 days
were additionally executed, as consequence of the
period when P.A. was accommodated in inadequate
conditions in detention centers or centers of detention
and arrest. At the same time, the court found that the 5
years punishment applied to convict P.A. was entirely
executed on 17.10.2017.

By teleological interpretation, the court
appreciated that Law no. 169/2017 did not restrict its
scope only to imprisoned persons in execution of
punishments at entry into force of the law. Thus, the
benefit of compensatory measure was also to benefit to
convicts who had executed part of the punishment in
inadequate conditions and had been released on parole
prior to entry into force of the same law.

The court also held that, based on actual form of
Law no. 169/2017, that there is no legal argument to
establish a difference in treatment between the convict
who is still in prison and the one who executed part of
the punishment in inadequate spaces, but was released
on parole and was still inside the term through which
supervision was in course.

3. Conclusions

Precarious conditions of detention in Romanian
prisons have resulted in several convictions at the
European Court of Human Rights, starting with
judgment pronounced in case Bragadireanu and ending
with those in semi-pilot case lacov Stanciu and pilot
case Rezmives and Others, all cases vs. Romania.

Only in 2017 there were 378 conviction
judgments, and the consequence was obligation of
Romanian state to pay the amount of 2.296,451 euros.
Forced to take concrete measures to address structural
problems in prisons and ensure compliance with art. 3
of the Convention, national authorities adopted a
compensatory legal instrument.

Law no. 169/2017 amended provisions of Law
no. 254/2013 on execution of punishments and
detention measures and at the same time introduced a
new mechanism, in order to relieve places of detention

“2 Final by non-contestation, unpublished.

and grant compensation to convicted persons executing
punishments in conditions incompatible to Convention.

Juridical actions undertaken by national
authorities cannot represent but a first step in fulfilling
the conditionalities assumed, as lack of clarity of law
and a comprehensive view on compensatory
mechanism make this approach not to entirely meet the
assumed purpose. Initially conceived as a rather simple
procedure, compensatory action proved however in
practice increasingly more difficult to apply in
situations which do not match perfectly the standard
pattern regulated by the legislator.

The study analyzed some of the problems arising
after entry into force of the Law no. 169/2017 and tried
to find practical answers based on systemic,
teleological and literal interpretation of substantive and
procedural provisions. Nevertheless, results achieved
by means of interpretation cannot be validated as
universal and courts will bring forward their own
arguments, based on interpretation of the same
provisions which in the present form appear to lack
juridical consistency.

In this context, judgements pronounced by
national courts will inherently generate non-unitary
case-law and in consequence need of a new legislative

intervention or pronouncement of interpretation
judgments®,
The current regulation of compensatory

mechanism leads to different solutions for persons in
similar legal situations and raises from this perspective
problems of incompatibility with fundamental law,
which will probably be considered by the
Constitutional Court at the right time. In the same line
of reasoning, application of benefits of the law only to
persons executing punishments (and as a consequence
exclusion of those who served full sentence or were
released on probation) creates the appearance of a
constitutional  conflict, in absence of another
compensatory mechanism available to these categories,
such as, for example, pecuniary compensation®4,

From this perspective, we consider necessary the
amendment of legislative provisions regulating
compensatory action, aiming to cover also situations
such as those analyzed in the present research.

Law gaps also make impossible the adoption (i.e.,
by provision of Director of National Administration of
Penitentiaries), of specific regulations during execution
of punishments in order to avoid application of
different measures to persons in the same legal
situation”.

Despite  the above-mentioned application
difficulties, according to statistics made at national
level, from entry into force of the law to January 29,
2018, units subordinated to the National
Administration of Penitentiaries have ordered the
release of 1,031 people due to compensatory benefits

43 Procedure regulated by Article no. 475 of Romanian Criminal Procedure Code.
4 Pecuniary compensatory mechanism is used by several states (e.g., Italy, Poland, Hungary) and appreciated by ECtHR as satistactory.
“ Interpretation of law cannot be made by means of secondary legislation.
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prescribed by Law no. 169/2017¢. Likewise, courts
have upheld other 3427 applications for release on
probation, consequent to application of the same
compensatory mechanism.

This means that, in less than four months, a total
of 4458 people sentenced to imprisonment have left
places of detention, situation which proves the efficacy
of compensatory mechanism.

The present research has a very pronounced
character of novelty, and its usefulness resides not only
in a theoretical exposure of compensatory mechanism
established by national authorities, but also in
identifying, indicating and analyzing the main
problems appeared in practical implementation of the
adopted measures.

Results presented above may be a starting point
both for future legislative changes in the field of
execution of depriving of liberty punishments, and also
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THE OBSERVANCE OF FUNDAMENTAL HUMAN RIGHTS. THE DEATH
PENALTY AND CORPORAL PUNISHMENTS. THE PROHIBITION OF TORTURE
AND INHUMAN OR DEGRADING PUNISHMENTS
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Abstract

Corporal punishments by and large and death penalty specifically raise serious problems as to respecting human
dignity and the fundamental human rights. The supreme courts of the UN member states quasi-unanimously consider that the
death penalty infringes on the absolute ban of torturing, inhuman or degrading treatments due to the pain and psychological
suffering they cause to the sentenced people who may wait for years in a row or even decades, more often than not in isolation
and in an uncertain legal situation. Human rights represent a concept that develops rapidly, and most bodies for monitoring
the international and regional treaties apply a dynamic interpretation of the law on treaties concerning the human rights. From
the historical point of view, the protection standard granted by the absolute prohibition of torture and cruel, inhuman or
degrading punishments is the result of a progressive and dynamic interpretation, according to the evolution of the society

This publication aims at describing the constantly evolving standards, according to which the death penalty or the
corporal punishments, largely accepted decades ago, have become the contemporary equivalent of torture or inhuman or
degrading treatment. Thus, they anticipate the establishment of international norms that would absolutely forbid the use of

such punishments.

Keywords: Fundamental rights of convicted persons, limitation on the right to life and bodily integrity, prohibition of
torture, inhuman or degrading punishments, death penalty, corporal punishments, standards and evolution of the international

and regional jurisdictional bodies’ case law.

Introduction

Even nowadays death penalty and corporal
punishments represent global phenomena, and few
countries succeeded in completely eliminating them,
while many others scored significant success against
such practices. At the same time, we must notice that
there are many states that consider that they should be
maintained, by invoking various reasons (such as
combating terrorism, extremely unstable political
climate or exceptional situations such as war) so as not
to eradicate or at least reduce them.

Thus, we must observe that the death penalty is
still in force in some states, while corporal punishments
are applied in many others, being justified by the
enforcement of judicial sanctions, and most victims
aren’t political prisoners or terrorists, but regular
persons, belonging to vulnerable groups, suspected of
committing common law offences, such as women,
children, disabled persons or persons with a sexual
orientation that is forbidden by the dominant religious
concepts.

This work aims at making a contribution through
a comparative and punctual approach to the evolution
of international standards regulating the death penalty
and the corporal punishments, as well as the
compatibility of such standards with the states’

obligation to comply with the unconditional ban on
torture and ill-treatment.

Furthermore, this presentation completes the
existing specialized literature by means of a critical
approach to the evolution of the international case law
bodies in the matter of capital punishment, at the same
time describing the mismatches and inconsistencies of
the approaches related to capital punishment and
corporal punishments.

Last but not least, the present study also contains
a comparative law presentation but also a historical
presentation of the regional and international standards
and values in the field, explicitly outlining the
qualitative leap of the protection provided in the
European system, both within the European Union and
the Council of Europe.

Paper content

Death penalty represents the only exemption from
the fundamental right to life, inherent to any human
being, set forth by art. 2 of the Universal Declaration of
Human Rights? and art. 6 of the International Covenant
on Civil and Political Rights?, provisions that imposed
to all signatory states to protect this right by law.
Although they did not force the states to abolish death
penalty, the two documents restrict the rights of the
states to enforce death penalty, by establishing that a

* PhD Candidate, Faculty of Law, “Nicolae Titulescu” University, Bucharest, Judge (e-mail: dorian.chirita@yahoo.com)

1 Adopted by the UN General Assembly on 10 September 1948

2 Adopted and opened for signing by the UN General Assembly on 16 December 1966. Entered into force on 23 March 1976, according to
art. 49, for all provisions except for the ones at art. 41, and on 28 March for the provisions of art. 41. Romania ratified the Covenant on 31
October 1974 by Decree no. 212, published in the “Official Journal of Romania”, part I, no. 146 dated 20 November 1974.



Dorian CHIRITA

49

death sentence can only be ruled for the most severe
crimes, according to the laws in force at the time the
crime was committed and such laws should not be in
conflict with the provisions of the Covenant or with the
ones of the Convention on the Prevention and
Punishment of the Crime of Genocide.

Four of the six paragraphs of article 6 of the
Covenant, referring to the right to life, regulate the
conditions related to the imposition of the capital
punishment, establishing that such punishment may be
executed only based on a final order of a competent
court, pronounced according to the minimum
guarantees of a fair trial and in accordance with the
other provisions of the Covenant; it may only be
applied for the most serious crimes. In accordance with
the principle of humanity, a death sentence may not be
pronounced for crimes committed by persons under the
age of 18 and may not be executed against pregnant
women. Distinct from the right to life and correlative
with such right, it is expressly regulated that the persons
sentenced to death have the right to require the
pardoning or the commutation of the sentence, and it is
set forth that the amnesty, pardon or commutation of
death sentence may be granted in all cases. In addition,
article 6 - paragraphs (2) and (6) - clearly express the
message that the Covenant promotes the abolition of
death penalty and that the abolitionist party states
undertake not to reinstate it.

Article 4 of the American Convention on Human
Rights, a regional document inspired by and based on
the Covenant, develops a higher protection system,
expressly establishing a ban for the abolitionist states to
reinstate the death penalty in their internal legislation,
it forbids its enforcement for political offences or
related common offences, but also the application of
such sanction to the persons who, at the date when the
offence was committed, were over 70 years of age.

The Convention on Children’s Rights®, in article
37 (a), requests the party states to make sure that no
capital punishment will be imposed for the crimes
committed by persons under 18 years of age.

Despite the global tendency to abolish death
penalty, its application and execution do not represent
an actual infringement of the right to life if carried out
according to the severe restrictions and guarantees
provided by the international regulations and by the
internal  regulations in compliance with the
international ones. At the same time, the above-
mentioned international documents forbid in absolute
terms the torture and the cruel, inhuman or degrading
treatment or punishment, as set forth by article 7 of the

Covenant and art. 1 and 16 of the Convention against
Torture and Other Cruel, Inhuman or Degrading
Treatment®, art. 3 of the European Convention for the
Protection of Human Rights and Fundamental
Freedoms®, art. 2 of the American Convention on
Human Rights and art. 4 of African Charter of Human
and Peoples’ Rights.

It had been constantly accepted in the doctrine
and case law that the provisions of art. 6 of the
Covenant and the ones of art. 1 of the din Convention
against Torture should be interpreted in the sense that
the death penalty may not be considered in itself a
breach of the ban on torture and cruel, inhuman or
degrading punishment. However, as underlined by UN
Special Rapporteur in its 2009 report on death penalty®,
in what concerns the judicial bodies, such interpretation
may change in time, just as it happened to the corporal
punishments. Human rights represent a concept that
develops rapidly, and most bodies for monitoring the
international and regional treaties apply a dynamic
interpretation of the law on treaties concerning the
human rights.

From the historical point of view, the protection
standard granted by the absolute prohibition of torture
and cruel, inhuman or degrading punishments is the
result of a progressive and dynamic interpretation,
according to the evolution of the society. As for the
corporal punishments, they can be compared to the
death penalty in the sense that, beyond the physical pain
and the suffering that they cause, they have come to be
considered a direct attack upon the dignity of the
individual and, consequently, they are forbidden by the
international law.

Thus, in 1950, at the time of the ECHR adoption,
the corporal punishments were widely accepted in
European societies, mainly as a family punishment and
as a disciplinary punishment in schools, prisons,
military institutions, etc., and they were not considered
cruel, inhuman or degrading punishments in most
European countries. However, this attitude changed
significantly in the 1960’s and 1970’s, reaching a peak
when the European Court of Human Rights pronounced
its judgment in the case Tyrer v. United Kingdom’,
which stated, in a dynamic interpretation of art. 3 of
the European Convention on Human Rights, that giving
three strokes of birch rod to a student, a traditional
punishment on the Isle of Man, was no longer
compatible with a modern in interpretation of the
human rights in Europe.

Referring to the European Convention as to a
“living instrument” that must be interpreted in the light

3 Adopted by the General Assembly of the United Nations on 20 November 1989. So far, the Convention has been adopted by 194 countries

that are members of the United Nations (except USA and Somalia);

4 Adopted and opened for signing by United Nations General Assembly, by Resolution 39/46 dated 10 December 1984. It entered into force

on 26 June 1987 according to the provisions of art. 27(1).

Romania joined the Convention on 9 October 1990 by means of Law no. 19, published in the “Official Journal of Romania “, part I, no. 112

dated 10 October 1990.

5 Fundamental document of the protection system set up at European Council level. It is effective as from 3 September 1953, and Romania

became a party by its ratification on 20 June 1994.
6 AJHRC/10/44

7 Judgment dated 25 April 1978 in the case Tyrer v. Great Britain, Series A.26, par. 31
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of the present conditions, the Court considered that the
corporal punishment is degrading. After only four
years, the Human Rights Committee, in its general
comment on the prohibition of torture and cruel,
inhuman or degrading treatment of punishment,
expressed a unanimous opinion that the prohibition
from article 7 of the International Covenant on Civil
and Political Rights should also be extended to corporal
punishments, including the excessive punishments as
educational or disciplinary measures (paragraph 2). In
2000, the Human Rights Committee came to the same
conclusion in the case Osbourne v. Jamaica, referring
to the execution of a criminal punishment applied by a
court, consisting in giving 10 strokes of tamarind
switch across the buttocks in the presence of 25 prison
warders. By unanimous decision®, the Committee
stated that, irrespective of the nature of the crime that
must be punished, no matter how brutal such crime is,
the corporal punishment represents a cruel, inhuman
and degrading treatment or punishment, opposed to
article 7 of the Covenant. This constant case law of the
European Court of Human Rights and of the Human
Rights Committee was also confirmed by the case law
of the Inter-American Court of Human Rights®, the one
of the African Commission on Human and Peoples’
Rights and of national courts, as well as by the practice
of other monitoring bodies, including the Committee
against Torture and by the Special Rapporteur on
torture.

In March 2005, in the case Winston Caesar v.
Trinidad and Tobago, the Inter-American Court of
Human Rights condemned for the first time the
application of corporal punishments as judicial
sanction'®. The Court unanimously stated that the
punishment of the prisoner by whipping is, by its very
nature, purpose and consequences, incompatible with
the standards set forth by articles 5.1 and 5.2 of the
American Convention on Human Rights ". The Court
considered that the very nature of this punishment
reflects an establishment of violence which, even
though permitted by law, ordered by the state judges
and applied by the penitentiary authorities, represents a
sanction that is incompatible with the Convention. As
such, the corporal punishment by whipping was
considered a form of torture and, consequently,
represents a breach of any individual’s right to physical
and mental integrity.

However, in several states, the corporal
punishment is still permitted as judicial sanction in the
criminal law or as disciplinary sanction of prisoners, in
schools or in the army. In other countries, the corporal
punishment is neither explicitly authorized, nor
forbidden by law, which means that it is largely applied
in practice. What is common for all forms of corporal
punishments is that the physical force is intentionally

used against the person in order to cause a significant
level of pain. In addition, without any exception, the
corporal punishment has a degrading and humiliating
element, therefore all forms of corporal punishments
should be considered to represent cruel, inhuman or
degrading punishments that infringe the international
law of human rights.

Although only a very limited number of states
currently support the legality of such forms of judicial
sanctions, they continue to be applied even nowadays,
despite the incredible cruelty of some of the reported
punishments, such as amputation of right hand, giving
5000 whip strokes, many of them being applied in order
to repress sexuality-related acts, such as “non-Islamic
sexual activities” “illicit relationships” or adultery.
Adultery is also the most common infringement in the
cases when the individuals are sentenced to death by
stoning.

The Criminal Code of Iran sets forth the
following: a woman sentenced to death by stoning must
be buried up to a line above her breasts (article 102 of
the Criminal Code), before being hit with stones that
shall not be so big as to kill the person by one or two
strikes, neither shall it be so small that they cannot be
called a stone (article 104 of the Criminal Code). Other
corporal punishments provided for by Sharia law
include public whipping and they are applicable in case
of alcohol consumption, intimacy of unmarried couples
or gambling. Such infringements are usually judged in
public trials where the audience may shout at the
defendant, making the reasonable doubt devoid of any
content. In addition, the execution of the punishments
is carried out in public, being often televised.

Moreover, the Criminal Code of Aceh (a province
in Indonesia) enforces extremely discriminatory
sanctions for women: apart from public whipping, the
punishments include cutting woman’s dress in public
and forced cutting of the hair, which represent inhuman
and degrading treatments. The fact that these
punishments are carried out in public generates
stigmatizations and social sanctions that are well
beyond the punishment execution, the women
condemned to such public punishments being labelled
as immoral by their husbands, families and
communities, this leading to social exclusion which
also represents an inhuman and degrading treatment. In
general, as shown in the report prepared by the UN
Special Rapporteur, more often than not the women are
the ones found guilty of adultery and of other related
crimes and are subject to corporal punishments,
including death penalty, which is incompatible with the
prohibition of discrimination based on gender,
established in all main instruments concerning human
rights, including the Convention on the Elimination of
All Forms of Discrimination against Women*2,

8 Decision dated 15 March 2000 in the case Osborne v. Jamaica, no. 759/1997, para. 3.3
® Decision dated 11 March 2005 in the case Winston Caesar v. Trinidad and Tobago, Series C no. 123

10 |dem
11 E/CN.4/2006/6/Add.1, para. 398
12 AJHRC/7/3, para. 40
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As for the corporal punishment as judicial
sanction, the following specifications need to be
brought to attention, in the light of the many similarities
with the capital punishment. In the stage of preparatory
works of UN Convention against Torture, article 1 of
the UN Declaration against Torture, dated 9 December
1975 and article 1 of this convention draft presented
by Sweden'* represented the starting point of the
debates on defining torture, which took place within the
work groups. Both provisions included a clause
concerning the so-called legal sanctions, which were
exempted from the definition of torture, specifying that
it “does not include the pain or the suffering inherently
resulting from the imposition of the legal sanctions, in
so far as they are in compliance with the standard
established by the Standard Minimum Rules for the
Treatment of Prisoners®>” and mainly by art. 31 of these
rules that sets forth that “the corporal punishment, the
punishment by incarceration in a dark cell and all cruel,
inhuman or degrading punishments shall be completely
forbidden as sanctions for disciplinary offences”.

In the end, the referral to the minimum rules was
removed from article 1 of CAT due to the fact that
certain governments did not want to include in a treaty
of mandatory nature a referral to a legal instrument
without mandatory nature. When such governments
realized that the removal of the referral to the Minimum
Rules will eliminate a series of severe forms of corporal
punishments from the torture prohibition scope, they
tried to replace it with another referral to the mandatory
international standards. For example, the United States
proposed that the legal sanctions “that fragrantly break
the accepted international standards” should not be
permitted.

Under such conditions, until the drafting of the
final form of the CAT Convention, no agreement has
been reached concerning the defining of these
“accepted international standards”, many governments
trying, without success, to completely eliminate the
clause of legal sanctions. On the contrary, others
insisted in their comments in writing that the term
“legal sanctions” must be interpreted as referring to
both the domestic law and the international law.

In an extreme interpretation, supported by certain
Islamic states, it is considered that any sanction
imposed under the national legislation, the criminal
law, including the corporal punishment, is covered by
the clause concerning the legal sanctions. Such
interpretation is opposed to the international law on
human rights, as unanimously stated in the above-
mentioned case law of the Human Rights Committee,
in relation to article 7, that decided that any form of
corporal punishment represents an infringement of the
international law and it would lead to the absurd
conclusion that, by adopting in 1984 the CAT

13 Resolution of UN General Assembly no. 3452 (XXX) dated 1975.

14 E/CN.4/1285 par.

Convention, whose well-determined aim and purpose
was the one of consolidating the already existing
obligations of the states to prevent and punish torture,
led to an actual diminution of the international
standard. Consequently, such interpretation is
obviously incompatible with the object and purpose of
the convention and, therefore, it may not be admitted in
the light of article 31 of the Vienna Convention on the
law of treaties. In addition, the clause from article 1
paragraph 2 of CAT Convention prevents such an
interpretation.

The evolution of the regulations of international
law in the matter of corporal punishments continued
with the adoption of the Declaration on the Elimination
of Violence against Women in 1993, when the
prohibition of such forms of sanctioning was also
extended in the private sphere of the family, the states
being imposed an obligation to adopt legislative and
other measures in order to protect women against
domestic violence, including the corporal punishments.
Moreover, the positive obligation of the states to
efficiently forbid and prevent the corporal punishment
of children was confirmed by various monitoring
bodies, including the Human Rights Committee and the
European Committee of Social Rights.

In conclusion, in the light of the international law
on human rights, any form of corporal punishment
applied either as judicial or disciplinary or domestic
sanction by state authorities or by private persons,
including schools and parents, shall be considered
cruel, inhuman or degrading, and it shall not be
justified, even in exceptional situations, since the
absolute and non-derogating prohibition of subjecting
the human being to torture or cruel, inhuman or
degrading treatments or punishments opposes.

Starting from this conclusion, the international
bodies monitoring the respect for the human rights have
the unanimous opinion that the same legal reasoning
should also be applied to the death penalty, since it only
represents an aggravated form of corporal punishment.
By admitting that the amputation of the limbs is a cruel,
inhuman or degrading punishment, in his report
referring to torture and cruel, inhuman or degrading
treatment or punishment'®, UN Special Rapporteur
Manfred Nowak, was rhetorically asking himself how
the beheading of a person could be differently judged,
and he concluded that, according to the international
law, the absolute prohibition of any form of corporal
punishment cannot reconcile with hanging, electric
chair, incineration or any other forms of execution of a
death sentence, admitted under the same treaties.

The same author noticed that, surprisingly, the
case law of the international bodies for monitoring the
human rights is much less clear in terms of death
penalty than in terms of corporal punishment.

15 «Standard Minimum Rules for the Treatment of Prisoners”, approved by UN Economic and Social Council by Resolutions no. 663C

(XXIV) of 31 July 1957 and no. 2076 (LXII) of 13 May 1977
16 A/JHRC/10/44, par. 38
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Even the European Court of Human Rights who
had already stated in 1989 that the phenomenon of
death corridors in Virginia was an inhuman or
degrading punishment, never reached the conclusion
that the death penalty infringes article 3 of the ECHR.
The Human Rights Committee followed the systematic
interpretation of the right to life and to individual
integrity initially developed by the European Court,
although it has become more and more obvious that
there is an inconsistency between its approaches
concerning the corporal and the capital punishments.

The execution methods vary very much among
the states that continue to impose the death penalty.
Within the last 50 years, several methods have been
used in order to execute the condemned: beheading
(Saudi Arabia), hanging (Bangladesh, Botswana,
Egypt, Iran, Iraq, Japan, Malaysia, Pakistan, Saint Kitts
and Nevis, Singapore and Sudan), lethal injection
(China, United States of America), shooting
(Afghanistan, Belarus, China, Indonesia, Iran,
Mongolia and Vietnam), death by stoning (the Islamic
Republic of Iran) and electrocution (the United States).
There is a great dispute whether one or another method
is unacceptably cruel, inhuman or degrading. For
example, in an answer to the questionnaire sent to the
Office of the United Nations High Commissioner for
Human Rights, the Arabian Libyan Jamahiriya reported
that the execution by electrocution on electric chair, the
lethal injection or the toxic gases are not acceptable
under the domestic law.

Referring to the different execution methods that
may be considered cruel, inhuman or degrading
punishments, the case law discrepancies also stand out.
Although it is unanimously admitted that certain
methods, such as stoning, that intentionally extend the
pain and the suffering of the convict, represent cruel,
inhuman or degrading punishments, the opinions
considerably differ in terms of “human” executions. In
the controversial decision for Kindler v. Canada?’, the
majority of the Human Rights Committee
acknowledged in 1993 that the execution by lethal
injection, as practiced in Pennsylvania, does not
represent an inhuman punishment. United States
Supreme Court reached a similar conclusion in 2008.
On the other hand, in its opinion in the case Ng v.
Canada from 19938, the majority of the Human Rights
Committee found that the execution by asphyxiation
with gas, as practiced so far in California, represented
a cruel and inhuman treatment and, consequently,
Canada broke article 7 of the Covenant by extradition
of the plaintiff to the United States.

In Staselovich v. Belarus, The Committee
considered that the execution by a burning team was in
compliance with article 7 of the Covenant, but, at the
same time, it considered that authorities” failure to
notify the mother about the date established for the

execution of her son and about the place of its grave
represented an inhuman treatment of the mother.

In the cause OCALAN v. Turkey, the European
Court of Human Rights analysed the conventional case
law in terms of capital punishment.

Abdullah Ocalan is a Turkish citizen that executes
a life sentence in a Turkish prison. He complained
about the imposition and/or execution of the death
penalty in his case. Before being arrested, the plaintiff
was a leader of PKK (Workers’ Party of Kurdistan, an
illegal organization). After having been detained in
Kenya under contested circumstances, in the evening of
15 February 1999, he was brought to Turkey where he
was sentenced to death in June 1999 for acts meant to
lead to the separation of the Turkish territory.
Following the abolition of death penalty in August
2002, in time of peace in Turkey, the State Security
Court from Ankara commuted the death sentence
decided for the plaintiff into life prison in October
2002.

The Court determined that there were no
infringements of art. 2 (right to life), art. 3 (prohibition
of inhuman or degrading treatment) or art. 14
(prohibition of discrimination) of the Convention, since
the death penalty was abolished and the plaintiff’s
sentence was commuted to life prison. The Court
acknowledged that the death penalty in time of peace
came to be considered in Europe an inacceptable
punishment form which was no longer allowed under
article 2 of the Convention. However, no firm
conclusion was reached whether the states that are
parties if the Convention established a practice for
considering the execution of death penalty an inhuman
or degrading treatment, opposite to article 3 of the
Convention.

Within the last 10 years there have been important
international evolutions in terms of death penalty,
within inter-governmental  organizations, within
international courts and human rights monitoring
bodies. The most significant evolution was probably
the adoption of the resolutions of the UN General
Assembly in 2007 and 2008, by which a moratorium
concerning the death penalty was requested.

The Assembly debate concerning the issues
related to death penalty at the end of the 1960’s had led
to the adoption in 1968 of an initial resolution (no. 2393
(XXI11)), that actually determined the preparation of
the first five-year report on death penalty.

In paragraph 1 of Resolution 32/61 from 8
December 1977, the Assembly stated that the main
target pursued in the field of death penalty was the one
of the progressive restriction of the number of crimes
for which death penalty could be imposed, in order to
completely eliminate this punishment. However, many
years passed until there were new attempts to approach
the issues related to death penalty in the Assembly.

7 Human Rights Committee, Decision dated 30 July 1993, no. 470/1991, para. 15.1.
18 Decision dated 5 November 1993 in the case Ng v. Canada, no. 469/1991, par. 16.4.

19 No. 46221/99 Decision of the Great Chamber dated 12 May 2005
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In November 2007, an interregional group of
member states presented in the General Assembly a
resolution draft by which a moratorium on death
penalty is requested. On 18 December 2007, the
Assembly Resolution 62/149, entitled “Moratorium on
the use of the death penalty” was adopted.

Following the adoption of the resolution, on the
11" of January 2008, the representatives of 58
permanent  missions  within  United  Nations
Organizations addressed a Note Verbal to the
Secretary-General in order to express their wish “to
emphasize that they have persistent objections against
any attempt to impose a moratorium on the use of the
death penalty or on the abolition of such penalty by
infringement of the existing provisions in compliance
with the international law”.

On 21 April 2004, the eighth annual resolution on
death penalty was adopted by the Human Rights
Commission.

By Resolution no. 2004/67, the Commission
requested the states that had still maintained the death
penalty to completely eliminate it and, meanwhile, to
establish a moratorium on the executions and urged
these states not to enforce the death sentence for the
crimes committed by persons under the age of 18 or by
the ones suffering of mental illnesses.

In Resolution 2005/59, entitled “Death Penalty
Issue”, The Human Rights Commission reiterated the
content of the previous resolutions, but it asserted at the
same time the right of each person to life and declared
that the abolition of the death penalty is essential in
order to protect this right. In the same resolution, the
Commission reproved the use of death penalty based on
the legislation, discriminatory policies or practices, as
well as the disproportionate use of such penalty against
the persons belonging to national or ethnical, religious
or linguistic minorities, and requested that the states
should not impose mandatory death sentences under the
internal criminal legislation.

Human Rights Commission was replaced in 2006
by the Human Rights Council. The Council took the
responsibility for the reports and studies on the
mechanisms and mandates taken over from the
Commission.

At European level, the death penalty was
eliminated from all 27 Member States of the European
Union. The Charter of Fundamental Rights prohibits
the death penalty, as well as the extradition to a state
where such penalty may be imposed.

The Charter is included in the Lisbon Treaty that
entered into force on 1 December 2009. The activity of
the European Union concerning the death penalty is
carried out according to the “Guidelines on EU Policy
towards Third Countries on Death Penalty” adopted on
29 June 1998 according to an EU declaration in the
Amsterdam Treaty, dated 2 October 1997. They were
revised and updated by the Council of European Union
in 2008, and in the future they will be revised every

2. 0J C 364, 18.12.2000, p. 1.

three years. The Guidelines include a list of “minimum
standards” that are to be used for the auditing of the
third countries that still maintain the death penalty. At
a certain extent, these minimum standards exceed the
ones contained in the Safeguards of the United Nations.

For example, the Guidelines of the European
Union declare that "death penalty should not be
imposed for non-violent financial crimes or non-violent
religious practices or expressions of conscience". In
2008, the following words were added: "and for sexual
relations between consenting adults, as well as no
mandatory sentence".

Within the latest years, the European Union has
issued over 80 initiatives to third countries or
territories, at the same time offering substantial
financing to the non-governmental organizations in
their efforts to promote the abolition of death penalty in
the entire world. As part of the budget of 100 million
euro of the European Initiative for Democracy and
Human Rights, the European Commission supported
projects meant to reduce the use of death penalty, e.g.
by publishing the inefficiency of the death penalty as a
mechanism for reducing criminality.

In the last years, there have been four new
ratifications or accessions to Protocol no. 6 to the
European Convention on Human Rights, which repeal
the death penalty, except for time of war or of imminent
threat of war: the ones in Monaco, Montenegro,
Romania and Serbia. At the end of 2008, all 47
members of the European Council, except for the
Russian Federation, were parties of the protocol. The
Russian Federation signed the Protocol in 1997.

Protocol no. 13 to the European Convention on
Human Rights that totally repeals the death penalty,
including in times of war, was adopted on 3 May 2002.

Based on article 6 of the Treaty on European
Union, the respect for human rights and fundamental
liberties represents one of the common principles of the
member states. Therefore, the Community decided in
1995 to consider that the respect for human rights and
fundamental liberties is an essential element of its
relationships with third countries. In this respect, it was
decided that a clause should be included in any new
commercial agreement of general nature for
cooperation and association that the Community
concludes with the third countries.

Article 2 paragraph (2) of the Charter of
Fundamental Rights of the European Union® stipulates
that no person may be sentenced to death or executed.
On 29 June 1998, the Council approved “the Guidelines
to European Union Policy towards Third Countries on
Death Penalty” and decided that European Union shall
make efforts in order to globally abolish the capital
punishment.

Acrticle 4 of the Charter provides that no person
may be subjected to torture or inhuman or degrading
treatment and punishment. On 9 April 2001, the
Council approved “the Guidelines to the European
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Union Policy towards Third Countries on Torture and
Cruel, Inhuman or Degrading Treatment or
Punishment”. These guidelines refer to the adoption in
1998 of the European Union Code of Conduct on arms
export and other current activities, having the purpose
of introducing a control of the exports of paramilitary
equipment at the European Union level, as examples of
measures aiming at efficiently contributing to the
prevention of torture and of other cruel, inhuman or
degrading punishment or treatment within the common
foreign and common security policy. These guidelines
also stipulate that third parties must be obliged to
prevent the use and production, as well as the trade of
equipment designed for torture and for other cruel,
inhuman or degrading punishments or treatments and
to prevent the abusive use of any other equipment for
this purpose. Besides, they indicate that the prohibition
of the cruel, inhuman and degrading punishments
requires clear limits for resorting to the death penalty.
That is why, according to these texts, the death penalty
is under no circumstances considered a legitimate
sanction.

In its resolution on torture and other cruel,
inhuman or degrading treatment or punishment,
adopted on 25 April 2001 and supported by the
European Union member states, the Human Rights
Commission of the United Nations invited UN
members to take proper measures, especially legislative
measures, in order to prevent and prohibit, among
others, the expert of materials especially designed for
torture of other cruel, inhuman or degrading treatment
or punishment. This point was confirmed by the
resolutions adopted on 16 April 2002, on 23 April 2003,
on 19 April 2004 and on 19 April 2005.

On 3 October 2001, the European Parliament
adopted the Resolution? concerning the second annual
report of the Council, prepared by applying point 8 of
the European Union Code of Conduct for arms export,
requesting the Commission to act rapidly in order to
propose an adequate community mechanism that
forbids the promotion, trade and export of police and
security equipment, the use of which is inherently cruel,
inhuman or degrading, and to make sure that this
community mechanism enables the suspension of the
transfer of equipment with little known medical effect
and of equipment with a practical use that proved to
have a significant risk of abuse or unjustified
wounding.

It was considered that it is necessary to establish
community regulations concerning the trade with third
country on goods likely to be used for imposing the
death penalty, and on goods likely to be used in order
to apply torture and other cruel, inhuman and degrading
punishment or treatment. Taking into consideration that
these regulations shall contribute to the furtherance of
the respect for the life and the fundamental rights of the
human beings and that they shall serve to protection of

21 0J C 87 E, 11.4.2002, p. 136.
2 0J L 200/1, 2005

the ethical principle of the society, the European
Parliament concluded that it is required to establish a
system of guarantee that the community economical
operations should not gain any profit from the trade that
either encourages or otherwise facilitates the
enforcement of policies on death penalty or torture or
other cruel, inhuman or degrading treatment or
punishment, that are not compatible with the relevant
guidelines of the European Union, with the Charter of
Fundamental Rights of the European Union and with
the international conventions and treaties.

In the light of these principles, EEC Regulation
1236/2005%%0f 27 June 2005 was adopted, which
prohibits the export and import of equipment with no
other practical use than for the purpose of capital
punishment, or for the purpose of torture and other
cruel, inhuman and degrading treatment or punishment.
The guidelines of EU policy concerning torture and
other cruel, inhuman and degrading treatment or
punishment provides, among others, that the heads of
missions in third countries should include in their
periodical reports an analysis of the cases of torture and
other cruel, inhuman and degrading treatment or
punishment in the country for which they are
accredited, as well as of the measures taken in order to
combat them. The Regulation obliges the competent
authorities in the member states to consider these
reports and any similar reports prepared by the
competent international organizations and by the civil
society whenever taking decisions about the
applications for authorizing exports, the measures thus
provided being meant to prevent the use of the capital
punishment, but also the torture and other cruel,
inhuman and degrading treatment or punishment in
third countries. Its rules contain restrictions on the trade
with such countries, in relation to goods that may be
used for the purpose of capital punishment, torture or
other cruel, inhuman and degrading treatment or
punishment. The European Parliament deemed it was
not necessary to submit the operations inside the
Community to similar controls, given that the capital
punishment does not exist in the member states and that
such states adopted adequate measures for preventing
torture and the other cruel, inhuman and degrading
treatment or punishment, their responsibility remaining
the one of imposing and applying the required
restrictions concerning the use and production of this
equipment for the purpose of export to third countries,
but also in order to provide technical assistance in
relation to such equipment.

Conclusions

The purpose of applying a punishment is to re-
educate, reintegrate the individual in the society, and
not to physically liquidate that individual, as a final
solution for removing him/her from the society, nor to
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affect the physical or mental integrity of the condemned
person, by applying corporal punishments that cause
the humiliation and eventually the dehumanization of
such individual.

We must certainly maintain a just balance
between the public interest of protecting the society
members against various crimes, especially the most
severe ones, on the one hand, and, on the other hand,
the private interest of the condemned person, forced to
endure a capital punishment or corporal punishments.

The reasons invoked in order to legitimise the
application of the death penalty and of the corporal
punishments are varied, being different not only at
regional level, but also from one state to another, or
even inside the same state. Therefore, from the
perspective of the civilisation level, many states still
consider that death penalty or corporal punishments are
not inadequate, and they believe that no eradicating
measures should be adopted; in their opinion, such
sanctions have a well-established role in maintaining
the order of the society. On the contrary, other states,
with a high level of economic development and with a
high level of civilisation, consider that the capital
punishment is necessary in certain cases, but the
procedure applied for its execution must be efficient,
and especially it should not violate the dignity of the
respective person. The same states consider, based on a
similar reasoning, but with completely opposite
conclusions, that the corporal punishments violate the
integrity and the dignity of the person, thus being
incompatible with the respect for the fundamental
rights of individual.

The present work extensively presents the
interpretation manner of the absolute prohibition to
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by the Convention against Torture (CAT). The present
work underlines that, despite the general obligation to
respect the individual’s right to physical and mental
integrity, the imposition and execution of the death
penalty is not considered in itself a treatment contrary
to art. 1 of the Convention, while the case law of the
international bodies for monitoring and controlling the
respect for the human rights avoids raising this issue by
applying the reasoning unanimously adopted in the
matter of corporal punishments.

We consider that, distinctly from the legal and
exceptional nature of the death penalty, such sanction
cannot be seen but as an extreme form of corporal
punishment that leads to the annihilation of the
individual, and that, independently from the manner in
which it is carried out, it inherently represents an
inhuman or degrading treatment as it leads to the very
annihilation of the human being. Therefore, the
demarches of the international and regional bodies
concerning the respect for the human rights must focus
on the necessity to abolish this punishment, not on the
necessity to define the “human” forms of execution,
aiming not only at the elimination of the provisions
contained in the national legislation, that provide for
this form of punishment, but also at taking the required
measures in order to prohibit the trade and technical
assistance related to the equipment exclusively
designed for the imposition of the capital punishment.

. Promotion and protection of all human rights, civil, political, economic, social and cultural rights, including
the right to development - Report of the Special Rapporteur on torture and other cruel, inhuman or
degrading treatment or punishment, Manfred Nowak, UN Documents, A/HRC/10/44

= Report of the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or
punishment,Manfred Nowak - Study on the phenomena of torture, cruel, inhuman or degrading treatment
or punishment in the world, including an assessment of conditions of detention, UN Documents,

A/HRC/13/39/Add.5

= Civil and political rights, including the questions of torture and detention - Torture and other cruel,
inhuman or degrading treatment or punishment, Report of the Special Rapporteur, Manfred Nowak

E/CN.4/2006/6/Add.1, 21 March 2006



THE WITNESS’S RIGHT AGAINST SELF-INCRIMINATION. NATIONAL
STANDARD
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Abstract

This study is meant to reveal the legal solution in the Romanian system regarding the witness s right not to contribute
to self-incrimination. Thus, as a translation of the principle nemo testis idoneus in re sua, the Romanian legislator stipulated
the witness’s right against self-incrimination under the privilege of not using his statements, in consideration of his locus
standi, against him, regardless of the fact that he later on was given the status of a defendant for the same offence or whether
he is a defendant in a different case, which is connected to the one where he is a witness. Likewise, the privilege of not using
his statements against him, stipulated under these conditions in the criminal procedure law, seems to respond to the three
difficult choices that the witness has, a premises for the necessity to formulate, on a jurisprudential bases, the witness’s right

to remain silent and the right against self-incrimination.

Keywords: right to remain silent, self-incrimination, nemo testis idoneus in re sua, national legal solution.

1. Legal framework.

According to the Reasoning of the project for the
Law regarding the Criminal Procedure Code, it was
explicitly regulated according to the European Court of
Human Rights (the case Serves v. France), the privilege
against self-incrimination, also in respect to the hearing
of the witness.

In its initial form, the proposed legislation, the
privilege against self-incrimination was marginally
defined, under Article 118 Criminal Procedure Code,
The right of the witnesses to avoid self-incrimination
that is the witness s statement may not be used in a trial
against him. Later on, Article 102 point 75, Law no.
255/2013 for the implementation of the criminal
procedure law, the content of Article 118 suffered a
series of changes, practically lacking utility, the text
thus became the witness’s statement given by a person
who had the capacity as suspect or defendant before
such testimony or subsequently acquired the capacity
of suspect or defendant in the same case, may not be
used against him. The legal authorities have the
obligation to stipulate, when the declaration is written,
the previous capacity of that person.

For a better understanding of the law-maker and
of the elements that accounted for its legal
acknowledgement, for the patrimony of the witness’s
rights, of the privilege against self-incrimination, we
consider it necessary to highlight the relevant
circumstances that the European Court took into
consideration in the above-mentioned reasoning,
respectively Serves v. France?.

As to the facts, it was maintained that the
applicant Paul Serves, a regular officer in the French
army, that held the rank of captain, was in command of
the first company of the 2nd Foreign Parachute

Regiment (“2nd Para”) and was based in the Central
African Republic. On 11 April the applicant, holding
information on poaching activities, he ordered an
“unofficial” investigation mission in order to find and
catch the poachers. For this purpose, he ordered that
any poachers encountered during the missions should
be intercepted, and, if they fled, should if necessary be
fired on after a warning had been given. During one
mission, one poacher was wounded in the leg and later
killed by one of the subordinates of the applicant.

Regarding this incident, several investigations
were carried on under the supervision of a prosecutor at
the Paris Military Court who, on 20 May 1988, had
been notified and presented the names of the soldiers
involved, and the applicant was amongst them.

Thus, following this notification, the prosecutor
charged the applicant with manslaughter, later a murder
charge was substituted, and the applicant was detained.

Notes that the investigation was commenced
without the opinion of the Minister of Defense or of the
authority referred to the Code of Military Criminal
Procedure, the Paris Court of Appeal upheld the orders
in issue, the only documents held were the messages
with the names of the persons involved in the incident
that had been sent to the prosecutor.

Restarting the investigation, and after receiving
the opinion of the Minister of Defense, showing that the
facts seemed to be severe crimes and that a criminal
investigation had to be carried on, the prosecutor
charged two of the applicant’s subordinates, and the
applicant was summoned to appear as a witness. The
hearing of the witness failed as he refused to oath and
give evidence on the facts. Each time he was ordered to
pay fines.

The applicant appealed against those orders and
his argument in his pleadings was that the preliminary
inquiry and the messages of 18 and 20 May 1988 on
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which his 1988 charge had been based remained
effective, there was incriminating evidence against him
such as enabled him to be charged, so that he could not
be examined as a witness without his defense rights
being infringed and a breach of Article 6 of the
Convention and Article 105 of the Code of Criminal
Procedure being committed.

The applicant was later charged for aiding and
abetting murder and convicted to four years’
imprisonment at first court.

For the reason that the applicant was summoned
by the military authorities as a witness, regardless of the
fact that there were evidence that he had been involved
in the case, that he could have been considered as a
defendant according to the autonomous sense of the
convention, the European Court held that Article 6
paragraph 1 was applicable.

For these reasons, the European Court held that,
the way he acted, the investigation judge placed the
applicant in the position to choose either to refuse to
take the oath and give evidence, thereby making
himself liable to repeated fines, or should he convince
the judge of the overwhelming nature of the case
against him and thus, ultimately, admit guilt.

The Court reiterated that the right of any “person
charged” to remain silent and the right against self-
incrimination are generally recognized international
standards which lie at the heart of the notion of a fair
procedure under Article 6 of the Convention. Their
rationale lies, inter alia, in protecting the “person
charged” against improper compulsion by the
authorities and thereby contributing to the avoidance of
miscarriages of justice and to the fulfillment of the aims
of Article 6. The right against self-incrimination, in
particular, presupposes that the prosecution in a
criminal case seeks to prove their case without resort to
evidence obtained through methods of coercion or
oppression in defiance of the will of the “person
charged”.

Resuming to national provisions, we also note
the fact that according to Article 47 paragraph (5) of
Law no. 24/2000 regarding the legislative technique
norms for laws — wide-ranging laws, as it is the case of
codes, the articles should have marginal definitions that
express the synthetic object, but with no self-
significance within the body of the provision.

Under these circumstances, we understand the
witness’s right against self-incrimination as the
privilege stipulated by the law that no charge or
unfavorable solution of the court should be based on the
statements given as a witness before or after becoming
an offender or defendant in the case.

2. The conventional standard.

Unlike other systems of fundamental rights
protection?, the European Convention does not
explicitly provide the right to remain silent or the right
not to contribute to self-incrimination. Nevertheless,
jurisprudence, as a form of protection of the defendant
against improper compulsion by the authorities, in
order to avoid judicial errors and to the fulfillment of
the objectives of Article 6% the European Court
formulated the right of any “person charged” to remain
silent and the right against self-incrimination®. The
jurisprudential formulations were elaborated under the
umbrella of the notion of the right to a fair trial under
the Article 6 8§ 1, pointing, especially, the connection
with the presumption of innocence stipulated by Article
6 § 25 Though, the doctrine observed that recent
jurisprudence seems to place the discussion towards the
lack of equity of the procedure®.

The concept of “criminal charge” or “the charge
under the criminal law” has an autonomous meaning,
according to the specific meaning of the European
Convention, a solution which is imposed to ensure the
object and the purpose of the convention’, given the
multitude of interpretations of these concepts under
domestic law systems which might endanger the actual
protection of the right in lack of a common standard, of
consistency, imposed by Strasbourg Court.

Thus, a “charge” is “the official notification of an
individual by the competent authority that he is
suspected of committing a criminal offence”, the
definition corresponds to the test whether “the situation
of the [suspect] has been substantially affected’®.

The exam whether the charge was “criminal” is
by taking the Engel test®, which has as a starting point
the classification of the offence under the domestic law,
the second point is the nature of the offence, and the
third refers to the severity of the penalty.

The first criterion is absolute or relative,
depending on the way the offence is stipulated under
the domestic law, whether it is a crime or, on the
contrary, it is not stipulated at all, and it falls under
other areas (e.g. the civil law, the administrative law,
etc.). Therefore, the test ends when according to the
domestic law, the offence is stipulated under the
criminal law, the criteria from point two and three are
no longer analyzed, but they are used when under the
appropriate domestic system either the offence was no

2 Art. 14 pet. 3/g of International Covenant on Civil and Political Rights.

3 CEDO, John Murray v. UK, 18731/91, 08 Feb. 1996, para. 45.
4CEDO, Funke v. France, 10828/84, 25 Feb. 1993, para. 44.
5CEDO, Saunders v. UK, 19187/91, 17 Feb. 1996, para. 68.

6].F. Renucci, Tratat de drept european al drepturilor omului, Editura Hamangiu, Bucuresti, 2009, p. 517.

7CEDO, Kénig v. Germany, 6232/73, 28 June 1978, para. 88.
8 CEDO, Deweer v. Belgium, 6903/75, 27 Feb. 1980, para. 46.

9CEDO, Engel and others v. The Netherlands, 5100/71, 5101/71, 5102/71, 5370/72, 8 June 1976, para. 82.
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longer considered a crime'?, or it has never been part of
the criminal law and was stipulated under other areas.
This approach, more substantial than formal, is nothing
but the mirror of the guaranty of the rights in a real and
effective manner, not in a theoretical and illusory one.

As according to the hypothesis of this study the
offence is a crime according to the domestic law, which
legitimates the criminal procedure where the parties of
the trial are heard, we assess that it is no need to dwell
upon this aspect.

Returning to the first element, respectively the
hypothesis of a person who committed or took part in
the commitment of a crime, we refer only to the
situation when the party had not been granted the status
of a charged person, with all the consequences deriving
from, and he was invited by judicial authorities to
testify as a witness.

This particular case, as the court itself noticed,
places the person in the position of choosing one of
three possibilities, all of them reaching the point of
getting the person sanctioned or charged: either he does
not make any statement and he would probably be
fined, or he agrees to make statements, but he does not
tell everything he knows about the case or he decides to
distort the truth, and then he would probably be charged
with false testimony, or he tells the whole truth and he
places himself amongst the participants to the offence,
as he confesses all the facts and circumstances??.

To avoid such a judicial trap, the European Court
emphasized that the subject of a crime has to acquire
the quality of a defendant as soon as the judicial
authorities have reasonable doubts that the person was
involved in the commitment of the crime. His hearing
as a witness is purely formal when the judicial
authorities have consistent evidence proving he took
part in the commitment of the crime?!2.

As a first conclusion, we identify that the
authorities have the negative obligation not to hear as a
witness the person who is under the suspicion of
participating or committing the crime, as the moment
of turning him into a defendant does not lie in the hands
of the judicial authorities. If such evidence does not
appear in the case, the judicial authority has no reason
to presume the person committed the crime, the
criminal party is heard as a witness during the criminal
trial, and the negative obligation of the judicial
authority stays latent up to the moment when that
person incriminates himself by the data and
information he provides. As soon as the witness
provides the incriminating elements, the judicial
authority has to bring to his attention the right to remain
silent and the right to an attorney, otherwise, it does not

10 CEDO, Oztiirk v. Turkey, 8544/79, 21 Feb. 1984, para. 49.
L CEDO, Serves v. France, 20225/92, 20 Oct. 1997, para. 45.
12 CEDO, Brusco v. France, 1466/07, 17 Oct. 2010, para. 47.

mean that the witness gave up his rights as he continues
to make statements?2,

This is one of the two cases identified by the
European Court as breaches of the right to remain silent
and the privilege against self-incrimination,
respectively the use of constraint in order to obtain
information against the person who is invited to provide
that information, the person who holds the status of a
charged person according to the autonomous concept
under Article 6 § 1. If the case has no elements leading
to the conclusion that the witness had any implication,
the European Court verifies whether the incriminating
information was used in a subsequent criminal case!“.

3. The witness in the Romanian criminal
trial.

During a criminal trail, the following persons can
be heard: the suspect, the defendant, the injured party,
the party who pays money to victim of a crime, the
witnesses and the experts (art. 104). Any person can be
heard as a witness, except for the parties [art. 115
paragraph. (1)]. A witness is also a person who suffered
an injury from a criminal offence in case of an
internally generated investigation, if the person states
he does not wish to take part in the criminal trial [art.
81 paragraph (2)].

Hence, the witness is the natural person who is
aware of any offence or circumstance that helps in
finding the truth and who is invited by the judicial
authorities to be heard about the knowledge he poses.

The doctrine underlined the social duty the
witness has to help the judicial authorities to find the
truth, and also the legal obligation that calls for the
witness to come to the judicial authorities when invited
and to tell the truth about the facts and the
circumstances he knows, and not fulfilling this can
bring along judicial constraints'®. The law asks for the
witness to be objective and to efficiently contribute to
the finding of the truth because his status, outside the
interests of the legal relationship, fully permits him to
do so?®.

3.1. Domestic standard regarding the witness’s
rights and obligations.

During the criminal trial, the witness has the
obligation to come in front of the judicial authorities
when he is summoned, at the place, day and hour
mentioned in the citation, the obligation to sworn
testimony or to solemnly make statements, the
obligation to tell the truth about the case [art. 114,
paragraph (2)] and the obligation to write, in a five days

13 CEDO, Stojkovic v. France and Belgium, 25303/08, 27 Oct. 2011, para. 54.

14 CEDO, Weh v. Austria, 38544/97, 08 Apr. 2004, para. 41-43.

15Gr. Theodoru, Tratat de drept procesual penal, ed. a 2-a, Editura Hamangiu, Bucuresti, 2008, p. 387.
16 Trib. Suprem, sectia penald, dec.nr. 1957/1979, in CD 1979, p. 441.
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term, any change in the address to be cited [art. 120
paragraph (2) letter c)].

The witness has the right to protective measures
and to get back the money paid during the trial [Article
120 paragraph (2) letter a)].

3.3. The right not to contribute to self-
incrimination.

As a novelty, the new criminal procedure law
introduced the right of the defendant against self-
incrimination (Article 118), which is defined as the
interdiction to use against himself the statement he
made as a witness if, in the same case, before or after
the statement he became a suspect or a defendant.

The meaning of the criminal procedure provision
seems to be a real a criminal procedure aporia, thus the
doctrine developed several possible opinions.

Thus, according to one opinion, the criminal
procedure law does not regulate under the provisions of
Article 118, or under any other provision, in terminis, a
virtual right of the witness to remain silent or against
self-incrimination. The new provision regulates in fact
a right associated with the exclusion of evidence®’.

According to another opinion, the witness cannot
raise the right to remain silent, as, in principle, the
quality he has when heard, does not reveal the
formulation of a criminal charge against him'®, At the
same time, it was noticed that the witness’s right
against self-incrimination is defined by the domestic
law-maker as a negative procedural obligation of the
judicial authority which cannot use the statement made
by the witness against the same person who obtained
the status a suspect or a defendant®®. According to both
opinions, obtaining the status of a charged person in the
criminal trial does not lead, per se, to the exclusion of
evidence as being unfaithfully or illegally taken.

We consider this last opinion to be just, the
conclusion derives proprio motu by simply reading the
incident texts, the statement made as a witness by a
party on whom, at that time the judicial authority had
no suspicion that he had been involved in the
commitment of the crime as it was legally taken, but,
due to the law, the authorities will not be able to use it
against him.

In other words, the judicial authority will not be
able to ground the solution on this evidence when the
former witness is charged, as the use of this information
is forbidden including as a test to confirm the other
evidence taken in the case.

A contrario, the statement will have probative
force for the benefit of the person who was a witness
and then turned into a defendant and in the detriment of

the other persons involved in the commitment of the
crime.

Thus, the mere successive assignment of several
status in the same case, especially at the beginning of
the criminal investigation, cannot be considered as
being, per se, an unfaithful procedural behaviour of the
judicial authority, because the necessary elements for
the preservation of all the aspects appear, due to the
nature of things, during and at the end of the criminal
investigation.

Coming back to the witness’s right against self-
incrimination, as it is stipulated under Article 118
Criminal Procedure Law, we notice a difference of
content from the right to remain silent that the
defendant has during the criminal case®. This is
because the subject against whom there is no evidence
showing he was involved in the commitment of the
crime, has the obligation to respond when the judicial
authorities invite him to testify as a witness, and the
right to decline the invitation by claiming the right to
remain silent is not accepted.

The same meaning was given also by the legal
constitutional court; the judicial authorities have the
liability to take all the available evidence in order to
find the truth regarding the offence and the person who
committed it, the witness’s self-incriminating
statements are, at the same time, the statements
necessary to resolve the case, regarding another
charged person??,

The legislative solution of neutralizing the
statement made against the charged witness shows that
the defendant’s right against self-incrimination is
rescued, the subject who is heard as a witness shall not
be asked to choose from one of the three above
mentioned options that injure him, as the statement he
made is never going to be unfavourable to him.

As a procedural remedy for the hypothesis of the
judicial authority had sufficient incriminating data
against the subject, the hearing of the person as a
witness will be illegal, having as consequence the
exclusion of the evidence from the criminal case and
those deriving from it. Likewise, when the witness’s
statement brings self-incriminated evidence and the
judicial authority does not immediately stop the hearing
and does not warn the subject that he has the right to
remain silent and the right to be assisted by an attorney,
his statement shall be excluded as illegally taken.

4. Elements of comparative law.

In other legal systems, the problem is treated the
same way and there is no breach in the procedural law

177.v. Gheorghe, Audierea martorilor in N. Volonciu, A.S. Uzlau, Codul de procedurd penald. Comentat, ed. a 3-a, revizuita si adaugita,
Editura Hamangiu, 2017, p. 334; G.-D. Pop, Dreptul martorului de a nu se acuza, [www.juridice.ro] accessed on 15 Mar. 2018.

18 M. Udroiu, Procedurd penald. Partea generald, ed. 3, Editura C.H. Beck, Bucuresti, 2016, p. 333.

19/, Constantinescu, Capitolul 1. Audierea persoanelor in M. Udroiu, coord., Codul de procedurd penald. Comentariu pe articole, ed. 2,
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if the person who is supposed to have committed the
crime is heard as a witness if the circumstances of the
case did not bring sufficient solid clues of culpability??.
In case there are clues of culpability that are not
sufficient to state a criminal charge, the judicial
authorities will hear the subject as an assisted witness
(témoin assisté)?3.

Likewise, according to Article 63 Criminal
Procedure Law of Italy, if a person is heard during the
criminal case and, in case he is not under investigation,
he makes statements that provide circumstances against
him, the judicial authority shall stop the hearing and
worn the person that his statements can trigger
investigations against him, and invites him to bring a
lawyer. The witness’s statements are unusable if he
makes them as a witness, when narcotic substances
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Abstract

When drafting the new Criminal Procedure Code (nRCPC), the Romanian legislator chose to reassign the procedural
roles, that is to reduce the number of parties from four (the accused, the injured party, the civil party and the party with civil
liability) to three (the defendant, the civil party and the party with civil liability). Thus, the person who has suffered physical,
material or moral injury while the offense was being committed can no longer attend the criminal proceedings as a party, as
he has the capacity of victim — a main procedural subject. Apparently, this change does not entail the reduction of the
procedural rights. Thus, according to art 33. para.(2) nRCPC, the main procedural subjects have the same rights and
obligations as do parties, except for those rights that the law grants to them exclusively. Nevertheless, as we will see, we will
identify numerous procedural hypotheses in which the victim, stricto sensu, does not have the legal possibility to exercise

certain procedural rights, accessible to other parties.

Keywords: victim, parties in criminal proceedings, main procedural subjects, equality of arms, new Romanian Criminal

Procedure Code.

1. Introduction

When the new Romanian Criminal Procedure
Code (nRCPC) entered into force on February 1, 2014,
new roles were officially assigned to both the parties
and the main subjects. Thus, for the very first time, the
legislator defined the parties as the litigants who file
judicial action or against whom judicial action is filed
[art. 32 para. (1) RCPC]. Furthermore, the defendant,
the civil party and the party with civil liability are
included in the same category, whereas the victim
ceased to be considered a party belonging to the
criminal proceedings. This modification was completed
by regulating a new category, namely ‘main subjects’,
consisting of two participants, the suspect (the accused
in the former Romanian Criminal Procedure Code) and
the victim (the injured party in the former Romanian
Criminal Procedure Code). In other words, we could
see that in case the person injured while an offense was
being committed intends to participate in criminal
proceedings so that the perpetrator could be prosecuted,
he will become ‘a victim’, no longer being a party.

Considering the provisions of art. 32 para. (1) (as
the procedural subject are not statutorily defined), we
could draw the conclusion, per a contrario, that the
victim is not considered a party in the criminal
proceedings as he neither files a judicial action
(criminal or civil), nor is he a passive subject of a
judicial action being filed. In our opinion, this
reasoning is partially incorrect, as we will explain in
this paper.

2. The relation between the victim and the
judicial actions in criminal proceedings

As pointed out earlier, the reason why the
legislator chose to confer the status of main subject on
the person injured while the offense was being
committed, at the expense the procedural status of
party, is because it is impossible to establish a
connection between this participant and the exercise of
civil and criminal actions.

Regarding the civil action, the explanations are
simple because the injured party cannot be an active or
a passive subject of this action. Thus, it cannot be
denied that the active subject of the civil action is the
civil party and, in compliance with art. 19 para. (3)
nRCPC, the prosecutor, while the procedural subject
against which the civil action can be exercised is the
defendant and, possibly, the party with civil liability.
The person injured while the offense was being
committed has the right to exercise a civil action, but,
in this case, he becomes a civil party in criminal
proceedings.

Regarding the relationship between the victim
and the criminal action, it is obvious that he cannot be
the passive subject when exercising the criminal action,
as the only procedural party in this situation is the
defendant.

It remains to be discussed whether the victim may
participate in the exercise of criminal action.
Undoubtedly, from the perspective of the legislator, the
answer is negative, as criminal proceedings can be filed
only by the state, through its servants. However, in our
opinion, the solution to this problem is nuanced
because the victim has a procedural regime (as
provided in nRCPC, as well) which allows us to

* Professor, PhD, Faculty of Law, “Nicolae Titulescu” University, Bucharest (e-mail: mirceadamaschin@univnt.ro).



62

Challenges of the Knowledge Society. Criminal Law

consider that this procedural subject can participate in
the exercise of criminal action.

But what does it mean to exercise criminal
action?

There is no definition for ‘the exercise of criminal
action’ in the criminal procedure law. If we closely
examine the criminal procedure rules, the provisions
included in art. 14 para. (3) nRCPC easily stand out;
‘Criminal action can be exercised during the criminal
proceedings, under the law.” * Therefore, the legislator
prescribes a timeframe for the exercise of criminal
action, without specifically indicating who may
participate in exercising it.

In specialized literature?, the exercise of criminal
action was defined as ‘bringing a criminal action in
order to be able to hold the defendant criminally
responsible,” which can be achieved by presenting the
evidence in a criminal case, taking procedural
measures, filing application forms, introducing
exceptions etc. In a different form, but expressing
essentially the same approach, criminal action may be
exercised by performing activities and procedural acts
in order to boost the criminal proceedings and thus lead
to the effective realization of the objective of criminal
action, i.e. holding the qguilty ones criminally
responsible.’ .

Itis easy to see that the exercise of criminal action
is primarily an attribute of criminal investigation
bodies, with particular reference to the prosecution.
Thus, the prosecutor is the only party who could start
the criminal action, participating, in this capacity, in
exercising criminal action, which arises directly from
art. 55 para. (3) ¢) nRCPC. Similarly, the provisions of
art. 99 para. (1) nRCPC, according to which the burden
of proof in criminal proceedings lies mainly with the
prosecutor, further emphasizes this aspect.

Although there is no express regulation in this
regard, criminal investigation authorities are clearly
involved in the exercise of criminal action by means of
the acts of disposition that they can issue (beginning in
rem prosecution, expanding criminal investigation,
change the legal classification etc.), by submitting
evidence and by having the legal possibility to order
detention of the suspect or the defendant. In our
opinion, in a subsidiary way, the court may also
exercise powers subsumed to the exercise of criminal
action during the proceedings, referring to the
possibility of submitting new evidence during the court
proceedings or when resubmitting unchallenged

evidence ex officio, according to art. 374 para. (8)
nRCPC.

In this context, the next issue that needs to be
clarified is whether the victim may participate in the
exercise of criminal action. Having in mind the
conceptualization of ‘the exercise of criminal action’,
as discussed above, we consider that, indeed, the victim
may exercise criminal action, together with the judicial
bodies, in particular by activating the rights recognized
by law in matters of evidence, and through a series of
procedural acts that may result during the criminal
proceedings.

In this sense, the victim has the right to propose
submitting evidence by the prosecution, to raise claims,
to draw conclusions and also the right to make any
other claims related to the settlement of the criminal
component of the case under article 81 para. (1) b) and
c) nRCPC. More importantly, the victim can make a
contribution to accomplishing the objective of criminal
proceedings by certain procedural acts, such as the
complaint against the order of ranking, followed by the
judge’s decision to start the trial in compliance with art.
341 para. (7) line 2) c) nRCPC, by lodging an appeal
call or using extraordinary legal remedies under the law
etc. The exercise of criminal action by the victim is
even more obvious in cases where criminal proceedings
are initiated and carried out, triggered by the prior
complaint. In these cases, the victim must express his
wish as this is essential when holding someone
criminally responsible, not only for the start of the
criminal proceedings (the initiation of criminal
proceedings, respectively), but also for conditioning the
exercise of criminal action by the absence of the order
for the prior complaint withdrawal.

On the other hand, it is important to note that, in
specialized literature, the victim is considered an active
subject of the criminal action, together with the Public
Ministry and the criminal investigation bodies, as they
have the recognized right to perform procedural acts by
means of which the defendant is held criminally
responsible®.

Based on these brief arguments, we consider that
the victim may participate in the exercise of criminal
action in criminal proceedings together with the
prosecutor and the criminal investigation bodies, which
invalidates the legislator's option to remove him from
the category of parties.

Nevertheless, it is important to determine whether
this change in assigning the roles to the parties in the
criminal proceedings is likely to jeopardize the

1 Obviously, it is necessary to consider a restrictive interpretation of the rule invoked because no matter the hypothesis one might have in
mind, no criminal action can be exercised during the third phase of the criminal trial, the enforcement of criminal judgments, for the simple
reason that once a final decision is taken, the criminal action is extinguished.

2, 1. Neagu, M. Damaschin, Tratat de procedurd penald. Partea generald (Criminal Procedure Treatise), Ed. Universul Juridic, Bucuresti,
2014, p. 265; see also A. Crisu, Drept procesual penal. Partea generala (Criminal Procedure Law. The General Part), Ed. Hamagiu, Bucuresti,

2016, p. 178.

8. N. Volonciu, Tratat de procedurd penali. Partea generald (Criminal Procedure Treatise. The General Part), Ed. Paideia, Bucuresti, s.a,

p. 234,

4. Gr. Gr. Theodoru, Tratat de drept procesual penal (Criminal Procedure Law Treatise), editia a 3-a, Ed. Hamangiu, Bucuresti, 2013, p. 97;
see also N. Volonciu, op. cit., pp. 235-236; |. Neagu, Tratat de procedurd penald (Criminal Procedure Treatise), Ed. Pro, Bucuresti, 1997, p.
168 (the author particularizes this possibility for the cases in which the victim’s prior complaint is necessary); Gh. Mateut, Tratat de procedura
penala. Partea generala (Criminal Procedure Treatise. The General Part), vol. I, Ed. C.H. Beck, Bucuresti, 2007, p. 539.
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procedural interests of the person injured while the
offense was being committed. Apparently, considering
the provisions of art. 33 para. (2) nRCPC, according to
which the procedural subjects have the same rights and
obligations as the parties, except for those granted by
law exclusively to them, including the victim in the
category of the main procedural subjects does not
change the procedural rules for this party. The
provisions of art. 81 nRCPC, which provide for the
victim’s rights, basically regulated in the same way as
the rights of the parties, lead us to the same conclusion.

However, as we shall see below, the new
Romanian Criminal Procedure Code comprises many
hypotheses in which the victim was omitted by the
legislator from the category designating the parties that
hold certain procedural rights. As follows, we present
these situations (without claiming that we have
identified all the cases), trying to determine whether the
respective omission could cause infringement of the
victim’s procedural rights and interests. We would like
to mention that had the victim been qualified as a party
in the criminal proceedings, these cases would not have
existed.

3. Cases in which the victim was wrongly
excluded from exercising certain procedural
rights

Disjoinder of a civil action. During the trial stage,
due to reasons related to ensuring a reasonable
timeframe for settling the criminal action, the court has
the opportunity to order the disjoinder of the civil
action. According to art. 26 para. (2) nRCPC, a
disjoinder shall be ordered by the court ex officio or
upon request by the prosecutor or the parties. In this
first example, we consider that this could be explained
as an omission done by the legislator®, as there is no
valid reason for which the victim could not seek
separation of the two actions, especially if it is thought
that settling them together would lead to delays in
settling the criminal action.

Disjoinder of cases after joinder. The joinder of
cases, procedural hypothesis leading to the prorogation
of jurisdiction in criminal matters can be granted
according to art. 45 para. (1) nRCPC, at the request of
the prosecutor, the parties, the victim and ex officio.
Although, in this case, the victim is granted the right to
seek joinder, as far as the disjoinder of the cases after
joinder is concerned, the situation is different. In this
regard, according to art. 46 para. (2) nRCPC, disjoinder
of a case shall be ordered by the court through a court
resolution, ex officio or upon request by the prosecutor
or the parties.

The conflict of jurisdiction occurs in the event
that two or more courts mutually proceed to waiving

their jurisdiction (negative conflict of jurisdiction) or
admit their jurisdiction to hear the same case (positive
conflict of jurisdiction). According to the procedure
leading to the settlement of the positive conflict of
jurisdiction, provided in art. 51 para. (3), the shared
hierarchically superior court may also be seized by the
court having acknowledged its jurisdiction last, by the
prosecutor or by the parties. It also becomes apparent
that the legislator omitted to regulate the right of the
victim to seek the ascertaining of the existence of the
jurisdiction conflict and its settlement.

The transfer procedure, a remedy for those cases
which raised the question of the lack of impartiality of
the court as a whole (a threat of a public order
disturbance, respectively) occurs, considering the
issues analyzed in this paper, when the victim is
repeatedly ignored®. First, transferring the examination
of a case could be sought, among other things, when the
impartiality of judges of that court is impaired due to
‘the capacity of parties’. The declarative interpretation
of this statute should lead us to the conclusion that
transferring the examination of a case may not be
requested, if, for example, the court president is a close
relative of the victim, his capacity not being described
in the statute. Obviously, such an interpretation cannot
be accepted, as otherwise the principle of equality of
arms would be infringed.

The omissive regulation in respect of the victim
also existed as far as the parties of the transfer
application were concerned. Thus, in the initial form of
art. 72 para. (1) nRCPC, transfer could be exclusively
requested by the parties or by the prosecutor. Following
the amendments made by the Romanian Government
Emergency Ordinance no. 18/2016, the victim was
included in the category designating the parties, having
the right to file for case transfer.

The procedure regulating the settlement of the
transfer application comprises other examples where
the victim was not taken into consideration by the
legislator. Thus, in order to prepare the examination of
the application, the president of the hierarchically
superior court shall take steps ‘to inform the parties on
the filing of a case transfer application’; ‘parties may
transmit memoranda and may come to court on the set
hearing term for the application settlement’; if
participating in the hearing, the High Court of
Cassation and Justice or the Court of Appeals of
competent jurisdiction ‘shall give the floor to the party
who filed the case transfer application, as well as to the
other attending parties (...)’. We would like to point out
to the fact that, when considering these hypothetical
cases, ‘parties’ refer to subjects procedurally interested
in settling the transfer application, therefore the victim
is included as well. However, whatever the content of
the regulation, it is obvious that the victim will fully

® Moreover, anticipating, for most cases that have been analysed, the common element which justifies the lack of regulation is represented

by this ‘omission’ of the legislator.

& Nevertheless, we would like to mention that the victim can seek the transfer of the examination of the cause, as art. 72 para. (1) nRCPC
was supplemented by the Romanian Government Emmergency Ordinance no. 18/2016.
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participate in the transfer procedure, under the same
conditions as the parties.

Special rules regarding the hearing of persons.
In accordance with art. 106 para. (2) nRCPC, a detained
person may be heard at the detention facility through
videoconference, in exceptional situations and if the
judicial bodies decide that this does not harm the proper
conducting of the trial or the rights and interests of the
parties. Per a contrario, this type of hearing derogating
from the rules of ordinary law could not be accessed in
the event that one found out that the victim’s interests
were prejudiced (or, equally, the suspect’s), as this is an
interpretation which cannot be accepted.

The procedure for the approval of electronic
surveillance. Home search and computer search.
According to art. 140 para. (3) nRCPC, the application
requesting approval of electronic surveillance shall be
ruled on in chambers, on the same day, without
‘summoning the parties’. Although it might follow that
the suspect and the victim will be summoned, the
interpretation of this statute is that this activity is
performed confidentially, without the main procedural
subjects and the parties taking part in the proceedings.
In this case, the omission of the legislator may lead to
granting additional rights to the victim, as compared to
the parties in the trial, as this purpose was targeted
when drafting the criminal procedure law, given the
peculiarities of electronic surveillance.

Likewise, according to art. 158 para. (5) and art.
168 para. (4) nRCPC, applications requesting approval
for conducting a home search or a computer search are
ruled on in chambers, without ‘summoning the parties’.
To comply with identical reasoning, the findings made
in reference to the procedure approving electronic
surveillance apply in these hypotheses as well.

Appointment of the expert. In the procedure of
appointing the legal expert, it is legally possible for the
unofficial procedural subjects to get involved in
conducting this evidentiary process. Thus, according to
art. 173 para. (4) nRCPC, the parties and main
procedural subjects have the right to require that an
expert recommended by them, other than the one
appointed by the judicial body, would participate in
concluding an expert report. In this case, we notice that
the victim has the opportunity to propose a so-called
expert-party. Further on, however, the legislator
regulates the expert’s incompatibility hypotheses,
laying down that one cannot appoint, as an expert
‘recommended by the parties’ in the given case, a
person working in the same forensic medical
institution, specialist institute or laboratory as the
expert appointed by the management of the relevant
institution upon request by judicial bodies. It is clearly
an omission of the legislator, omission which is not
found as a counter example, in the case referred to in
art. 175 para. (4), according to which the expert may
request clarifications from ‘the parties and main
procedural subjects’ based on an approval from and
under the terms established by the judicial bodies. In
the same sense, we can mention the provisions of art.

177 para. (1) nRCPC, according to which, when
ordering the conducting of an expert report, the
criminal investigation bodies or the court set a term on
which ‘the parties, main trial subjects (...) are
summoned’.

The non-unitary nature of the criminal procedural
rules, in terms of omitting the mentioning of the victim,
is also present in art. 178 para. (4) nRCPC, which states
that the expert report includes in the introduction,
among other pieces of evidence, ‘the proof of having
informed the parties’, if they participated in the
examination and gave explanations during this activity.

Letters rogatory. According to art. 200 nRCPC,
in case a letter rogatory has been ordered by the court,
‘the parties may ask questions before such court” and
the questions will be submitted to the court performing
the letter rogatory procedure. Similarly to the other
hypotheses presented, it may result, per a contrario,
that the victim would not have the right to ask questions
that were to be submitted to court which enforces the
procedural act by letter rogatory, a situation that of
course cannot be accepted. Likewise, ‘either party’
(including the victim, as well) may request to be
summoned in the enforcement of the letter rogatory.

Summoning procedure during court
proceedings. While carrying out the summoning
procedure, some irregularities may occur, which may
end up in failing to accomplish the purpose of the
procedure, namely ensuring the presence before the
judicial body. These procedural incidents were
provided for in art. 263 nRCPC. In this regard,
according to para. (1), during the trial, irregularities in
the summons procedure shall only be considered if the
person who is missing at the date of summons raises
such irregularity at the next hearing where they are
present or legally summoned. This situation also
belongs to the matter of evidence, as the provision
could be enforced on the victim, as well. Similarly, the
same extensive interpretation should be used with
reference to art. 263 para. (2) according to which an
irregularity in the summons procedure of ‘a party’ can
be raised by the prosecutor, by ‘the other parties’ or ex
officio only at the date where it occurred.

The procedure for correcting obvious material
errors. According to art. 278 para. (2) in order to
correct the obvious material errors of a procedural act,
parties may be summoned to provide clarifications. In
this case we are again in the situation of an obvious
legislative omission, the victim being able to contribute
to the correction of a material error, as far as that is
covered by the respective procedural act.

The regime of absolute nullity. In this case, the
omission of the legislator leads to some situations
which are clearly discriminatory against the victim.
According to art. 281 para. (1) f) nRCPC, always
causing nullification is the infringement of rules
concerning legal assistance by a counsel for the suspect
or defendant, as well as of the other parties, when
assistance is mandatory. In other words, the
hypothetical cases in which the provisions relating to
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the mandatory legal assistance to the victim were
infringed, the consequent penalty will be relative
nullity, only if it is proved that the procedural error
caused an infringement of the rights of the victim,
which cannot otherwise be removed, but by nullifying
the act.

We would like to point to the fact that there are
legal hypotheses during the criminal proceedings in
which legal assistance to the injured victim is
mandatory. According to art. 93 para. (4) and (5)
NRCPC, we have in our view those cases in which the
victim lacks mental competence or has a limited mental
competence or when the judicial body considers that he
cannot prepare the defense on his own. For these cases,
if legal assistance is not provided, the penalty would be
relative nullity.

In this case as well, we hold the view that the
provisions included in art. 281 para. (1) f) nRCPC
should be extensively interpreted. Otherwise, not only
the victim’s right to defense would be violated, but also
the equality of arms to the procedural rules of the
suspect or defendant and, more importantly, to the
procedural rules granted to the civil party and the party
with civil liability.

4. Conclusions

The examples mentioned in this paper are not
unique [the same approach should be taken in respect
to the provisions of art. 369 para. (2) nRCPC, art. 381
para. (5) nRCPC, art. 377 para. (4) nRCPC, art. 412
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THE EUROPEAN INVESTIGATION ORDER IN CRIMINAL MATTERS -
GROUNDS FOR NON-RECOGNITION OR NON-EXECUTION

Daniela DEDIU*

Abstract

The European Investigation Order (EIO) is the newest mechanism for judicial cooperation in criminal matters. This
instrument was laid out in the Directive 2014/41/EU of the European Parliament and of the Council of 3 April 2014 and was
transposed into the Romanian legislation through the most recent changes of the Law nr. 302/2004 concerning international
judicial cooperation in criminal matters The main goal was the introduction of a single instrument for the gathering of evidence
between EU Member States in cases with a cross-border dimension. Also, the European Investigation Order is the most recent
application of the principle of mutual recognition of judgments and judicial decisions, which is, since the Tampere European
Council the cornerstone of judicial cooperation in criminal matters within the Union. Starting with an analysis of the principle
of mutual recognition, this paper presents the grounds for non-recognition or non-execution provided both by the Directive
regarding the European Investigation Order and Romanian national legislation. Non-recognition and non-execution grounds
of a European Investigation Order are either the classic reasons for the cooperation instruments (ne bis in idem principle), but
are also noticed through elements of novelty as the ones based on respecting the fundamental rights, aspect that represents an
important step in the cooperation matter and shows the ECJ jurisprudence tendency.

Keywords: European investigation order, principle of mutual recognition, judicial cooperation in criminal matters,
mutual legal assistance.

emphasizing the difficulties that can appear in a

. concrete applying when executing such an order.
1. Introduction

The European Investigation Order (EIO) is the
newest cooperation mechanism in criminal matters 2. Principle of mutual recognition - the
between the EU Member States. Laid out in the cornerstone of judicial cooperation in criminal
Directive 2014/41/EU of the European Parliament and  matters
of the Council of 3 April 2014!, (following — “EIO
Directive”), the order was transposed into the
Romanian legislation through the most recent changes
of the Law nr. 302/2004 concerning international
judicial cooperation in criminal matters? (following-
“The Law”), its purpose being that of facilitating and
speeding up the obtaining and transfer of evidences
between member states, but also offering harmonized
procedures for obtaining these. The order replaces both
the classic procedures of cooperation set up by the
Convention concerning judicial assistance in criminal
matters between the EU Member States®, but also the
European Evidences Warrant®. The paper aims to
analyse the non-recognition and non-execution grounds
foreseen by the Romanian legislation, to identify the
differences concerning their regulation into the EIO
Directive, and also stating the reason for these, but also

By European Investigation Order we understand
a judicial decision issued or validated by a judicial
authority of a member state, in order to accomplish one
or more investigation measures specific in another
member state, in order to obtain evidences or
transmitting the evidences that are already in the
possession of the competent authority of the executing
state®. The European Investigation Order can be issued
for any investigation measure, with the exception of the
setting up of a joint investigation team and of gathering
evidence within such a team.

The fundament of the European Investigation
Order is represented by the principle of mutual
recognition and trust® that starting with the works of the
Tampere Council in 1999, was confirmed as being the
‘cornerstone of judicial cooperation in criminal
matters’’, having as purpose the removal of the
cooperation difficulties linked to the differences of the

* PhD Candidate, Legal Research Institute “Acad. Andrei Radulescu” of the Romanian Academy (e-mail: dannyelle_dediu@yahoo.com).

1 0.J. L130/1 of 1.5.2014.

2 Republished in the Official Romanian Journal, Part I, nr. 377 from 31 May 2011, completed through Law nr. 236 from 5 December 2017,
published in the Official Romanian Jurnal nr. 993 from 14 December 2017.

3 Convention of 29 May 2000 on Mutual Assistance in Criminal Matters between the Member States of the EU, OJ, C 197/1 of 12.07.2000.

4 Council Framework Decision2008/978/JHA of 18 December 2008 on the European evidence warrant for the purpose of obtaining objects,
documents and data for use in proceedings in criminal matters, OJ, C 115/13 of 09.05.2008.

5 Art. 268 alin. 2) let. a) from the Law.

6 Art. 1 pct. 2) from EIO Directive.

7 See Tampere Council Conclusions, Finland, 15-16 October 1999. The measure programme adopted with this occasion was published in
the Official Journal of the European Communities nr. C 12 E from 15 January 2010.
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legal systems between the member states®. According
to this principle, a judicial sentence issued by a judicial
authority of an EU Member State is acknowledged
and/or executed by another member state, having the
same value as a sentence emitted by the previous. In the
same time, the mutual recognition implies the fact that
a judicial sentence of a member state produces effects
in all the member states without having to be
subordinated to some extra conditions in accordance to
the judicial order of the executing member state®.

In the light of this principle, a European
Investigation Order issued in one of the EU Member
States has to be acknowledged and executed by the
judicial authorities from the other member states in
concordance with the foresights of the Directive, so that
the result is obtaining the evidence in order to use them
in criminal trials.

3. Grounds for non-recognition or non-
execution

However, the mutual recognition is not absolute,
the Directive stipulating refusal grounds for executing
the European Investigation Orders specific to all the
cooperation instruments. In this case, the non-
recognition and non-execution grounds can be included
into three categories: explicit and general reasons,
regulated by the 11% article from the Directive, taken in
the article 2682 from the national law; recurring to
alternative investigation measures (art. 10 from the
Directive and art. 268" from the law); reasons that make
the execution impossible, for example the case of a
videoconference hearing without the consent of the
suspect(art. 24 pt. 2 from the Directive and 268 from
the law).

By the present paper, we will analyse only the
general non-recognition and non-execution reasons
(applicable to all measure categories requested through
the European Investigation Orders) and explicitly
regulated in the art. 2688 from the Law and art. 11 from
the Directive.

3.1. Immunities and privileges, the principle of
speciality and the freedom of the press

The article 2688 let. a) from the Law: ,there
exists immunity or a privilege, as diplomatic immunity,
or the principle of speciality or any other circumstances
stipulated by the Romanian law or there are norms
concerning the determination or limitation to criminal
charges connected to the freedom of the press and of
freedom of expression in other media information

methods that make the execution of the European
Investigation Order impossible”.

Grounds of refusal based on the existence of
Limmunity” or a ,privilege” are stipulated by the
majority of mutual recognition instruments, the only
exception being the European Arrest Warrant.
Nevertheless, none of these tools doesn’t define the two
notions. The German doctrine, for example, also
includes in the category of “privilege” the witness right
of not declaring in the cases that concern relatives or
the privilege of the client-advocate relationship®®. In
order to avoid this kind of interpretations, the
Romanian legislative hasn’t proceeded in defining
these, but has exemplified their nature: ,.for example
diplomatic immunity”.

However this refusal ground is not absolute,
align. 5 of art. 2688 from the Law stipulating that in
this case and if the competence of revoking the
privilege or the immunity reverts to an authority of the
Romanian state , the Romanian execution authority
files a petition in this matter with no delay. If the
competence to revoke the privilege or immunity reverts
to an authority of another state or an international
organization, the Issuing Foreign Authority files a
petition in this matter to the acting authority.

Moreover, concerning the foresights of the
Directive, in the Romanian law there has also been
inserted as a non-executing reason the “principle of
speciality”. In our opinion this regulation can only be
linked to other judicial cooperation instruments, as
extradition or surrender on the basis of an European
Arrest Warrant, ulterior, for other deeds than the ones
these have operated for, not being able to initiate a
criminal investigation, including by issuing an
European Investigation Order, than with respecting the
principle of speciality. In the light of these
considerations, we appreciate that the option of the
Romanian legislative is redundant as the two shown
mechanism already contain specific protection
instruments through the speciality rule.

The Romanian law has also taken the ground
referring to the determining or limiting the criminal
responsibility connected to the freedom of the press or
other mass media information methods, aspect that
marks the expansion of the notion of immunity or
privilege.

8 According to pct. 36 in Conclusions, ,,the principle of mutual recognition should also apply to pre-trial orders, in particular to those which
would enable competent authorities quickly to secure evidence and to seize assets which are easily movable; evidence lawfully gathered by one
Member State’s authorities should be admissible before the courts of other Member States, taking into account the standards that apply there”.

® Giséle Vernimmen, A propos de la reconnaissance mutuelle des décisions sentencielles en général, in Gilles de Herchove, Anne
Weyembergh (coord.), La reconnaissance mutuelle des décisions judiciaires pénales dans I'Union européenne, Bruxelles, Université de

Bruxelles, 2001, p. 148.

10 |orena Bachmaier Winter, The proposal for a Directive on the European Investigation Order and the Grounds for Refusal: A Critical
Assessement, in Stefano Ruggeri (Ed.), Transnational Evidence and Multicultural Inquiries in Europe, Springer International Publishing

Switzerland, 2014, p.78.
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3.2. National security, jeopardising the
information source, classified information

The article 2688 let. b) from the Law: ,,executing
the European Investigation Order, in a specific case,
would bring damage to the fundamental interests
concerning the national security, would jeopardise the
information source or would involve using classified
information regarding specific activities of the secret
services.’

The refusal ground identically implemented in the
Romanian legislation is not recent, being found since
the Judicial European Convention in 1959 that was also
enumerating in addition grounds that concern
suzerainty, public order, or other essential interests of
the executing authority. Meanwhile, the Directive lets
go the suzerainty and public order*! clauses, aspect that
doesn’t come to restrain, but, on the contrary to
considerably expand the refusal ground, covering this
way the hypothesis where the execution risked to
jeopardize the information source, aspect that could
have an important impact in the organised crime
domain where there are often necessary investigation
measures whose source has to be protected*?.

3.3. The existence of a non-criminal procedure
in the issuing state’s legislation

The article 2688 let. ¢) from the Law: ,the
European Investigation Order was issued within the
procedures stipulated in art. 2682 let. b) or c) and the
investigation measure wouldn’t have been authorised,
according to the Romanian law, in a similar cause”.

The procedures that this refusal ground is
referring to concern the issued orders within the
procedures initiated by the administrative authorities
concerning deeds that represent the violation of the
rightful law and that are punished in the national
legislation of the issuing state, and where the decision
can create an action in front of a competent court,
especially criminal matters; or in case of the initiated
procedures by the judicial authorities concerning deeds
that represent braking the rightful laws and that are
punished in the national legislation of the issuing state,
if the decision of the mentioned authorities can create
an action in front of a competent court, especially
criminal matters?®,

Some judicial systems of the member states have
regulated the so called ,, administrative offences”. For
example the German law knows such a category of
offences called ,,Ordnungswidrigkeiten” that are not
punished by the criminal courts, but by an
administrative group, but after the decision taken by the
administrative court there can be released a procedure

for the criminal courts®. This is the reason why the
Directive has created the possibility of issuing a
European Investigation Order referring to this category
of offences. However in the case when for the offence
for which the European Investigation Order was issued
the requested measure cannot be authorised in the
legislation of the executing authority, it is incident the
analysed refused ground.

3.4. Ne bis in idem principle

The article 2688 let. d) from the Law: ,,executing
the European Investigation Order would be contrary to
the ne bis in idem principle”.

Ne bis in idem principle is recognised at a
supranational level inside EU, being regulated by art.
50 from the Charter of Fundamental Rights of the
European Union. At the same time, ever since the
Directive Preamble, it is emphasised that the ne bis in
idem principle represents a fundamental principle in the
Union’s right, as it was recognised by the Charter and
expanded by the jurisprudence of the European Justice
Court®s, This way the executant authority should have
the right to refuse executing a European Investigation
Order if its execution would be contrary to this
principle.  However, the Directive recognises the
preliminary character of the procedures that stand at the
ground of a European Investigation Order, so that the
execution of this shouldn’t have the role of a refusal
when it wants to establish the existence of a possible
conflict with ne bis in idem principle or when the
issuing authority has provided insurances that the
transferred evidences after the execution of the
European Investigation Order won’t be used with the
purpose of prosecution or applying a sanction to a
person for whose cause was pronounced a definitive
sentence in another member state for the same offences.

In practice, we appreciate that for the execution
authority it is difficult to identify the incidence of the
ne bis in idem rule reported to the short description of
the offences in the form where the European
Investigation Order is manifested and at the low
probability that an eventual procedure carried for the
person in cause by the investigative measure to be
known by the execution judicial authority, especially
when this took place in another member state.

3.5. The place where the offence have been
committed

The article 2688 let. €) from the Law: ,the
European Investigation Order refers to a offence that is
presumed to have been committed outside the issuing
state’s territory and partially or totally on Romanian
territory, and the deed for which the European

11 See Lorena Bachmaier, Transnational Evidence. Towards the Transposition of Directice 2014/41 Regarding the European Investigation

Order in Criminal Matters, in Eucrim, nr. 2/2015, p.47-60.

12 Daniel Flore, Droit pénal européen. Les enjeux d’une justice pénale européenne, 2e edition, Larcier, Bruxelles, p. 607.

13 Art 4 lit.b si ¢ din Directiva.

14 |_orena Bachmaier Winter, The proposal for a Directive on the European Investigation Order and the Grounds for Refusal: A Critical
Assessement, in Stefano Ruggeri (Ed.), Transnational Evidence and Multicultural Inquiries in Europe, Springer International Publishing

Switzerland, 2014, p.80
15 Considerent 17 from Preamble.
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International Order was issued in not incriminated in
the Romanian law”.

The ground identically adopted by the local
legislation can be synthetized in completing three
conditions: the offence was not committed on the
territory of the issuing state; the offence has been
committed partially or integrally on Romanian
territory; the offence is not an offence in the Romanian
legislation. This way it is noticed that the refusal
ground has a double valence that derives from the
principle of the territory, and also of double
incrimination.

The main justifying of this ground concerns the
avoidance of abusive using of the extraterritorial
jurisdiction and avoiding the jurisdiction conflicts.
However the refusal ground is not protected from
critics because it is considered that the solution of the
jurisdiction conflicts can be found through other
methods, not being mandatory to stop obtaining the
evidences®®.

3.6. Respecting the fundamental rights

The article 2688 let. f) from the Law: ,.there are
strong grounds to consider that executing an
investigation measure would be incompatible with the
obligations assumed by the Romanian state according
to art. 6 TEU and the Charter of Fundamental Rights of
the European Union”.

The directive represents the first instrument of
cooperation based on the principle of mutual
recognition that introduces a refusal ground based on
protecting the fundamental rights'’. The reason of non-
existing of such a refusal ground can be taken from the
jurisprudence of the CJUE according to whom the
mutual recognition principle that represents the base of
the European Investigation Order has as a fundament
mutual trust between the member states regarding the
fact that their national juridical orders are capable to
provide an effective and equivalent protection of the
fundamental rights accepted by the Union, especially in
the Charter?®,

However in the recent jurisprudence of the
Luxembourg Court there has been admitted that not
respecting the fundamental rights in the issuing state
can lead to the postponing of executing an European
warrant until information are obtained regarding the
detention conditions in the issuing state and in the end
to the refusal of executing the warrant in case the non-
respecting of the fundamental rights issued in art. 4
from the Charter?® is established.

The regulation of the refusal ground in the
Directive is quite large, evidences concerning the
violation of the fundamental rights not being necessary,
but ‘strong reasons’ that the execution of a European
Investigation Order would be qualified to produce such
a violation?.

There has to be emphasized that the referring
point in the appreciation of the incidence of this refusal
ground is art. 6 from TEU and the stipulations of the
Charter, aspect that is meant to stop the member states
from imposing their own fundamental right standards®.

3.7. Lack of double incrimination

The article 2688 let. g) from the Law: ,,the deed
for whom the European Investigation Order was issued
is not incriminated in the Romanian law, with the
exception of the case where there are references to the
crimes from annex nr. 14?2, this being indicated by the
issuing authority, if the deed is punishable in the issuing
state with an arrest sentence or with a freedom privative
measure for a period of maximum three years”.

In matters of international cooperation, the
double incrimination means that the deed that is in
cause to be an offence both in the requiring state and
the solicited one. Starting with the mechanism of the
European Arrest Warrant, the cooperation instruments
that have at their grounds the mutual recognition
principle have marked an easing of the double
incrimination rule that represents a useless distrust

16 | orena Bachmaier Winter, The proposal for a Directive on the European Investigation Order and the Grounds for Refusal: A Critical
Assessement, in Stefano Ruggeri (Ed.), Transnational Evidence and Multicultural Inquiries in Europe, Springer International Publishing

Switzerland, 2014, p.84.

7 The refusal ground has represented a particular request of the European Parliament within the negotiations of the Directive. What is
noticeable is that the Directive is the first instrument that is situated in the repressive sphere where the European Parliament is co-legislator.
See D. Flore, Droit pénal européen. Les enjeux d’une justice pénale européenne, 2e edition, Larcier, Bruxelles, p. 607.

18 See ECJ, C-168/13, Jeremy F., Judgment of 3 May 1013, ECLI:EU:C:2013:358, pct. 50.

19 ECJ, C-404/15 and C-659/15 PPU, Pal Aranyosi and Robert Calddraru, Judgment from 5 April 2016, ECLI:EU:C:2016:198.

2 Lorena Bachmaier, Transnational Evidence. Towards the Transposition of Directice 2014/41 Regarding the European Investigation Order
in Criminal Matters, in Eucrim, nr. 2/2015, p.54.

21 Regina Garcimartin Montero, The European Investigation Order and the Respect for Fundamental Rights in Criminal Investigations, in
Eucrim, nr. 1/2017, p.47. See, also ECJ, C-399/11, Stefano Melloni, Judgment from 26 february 2013, ECLI:EU:C:2013:107.

22 Pparticipation in a criminal organization, terrorism, trafficking in human beings sexual exploitation of children and child pornography,
illicit trafficking in narcotic drugs and psychotropic substances, illicit trafficking in weapons, munitions and explosives corruption, fraud,
including that affecting the financial interests of the European Union within the meaning of the Convention of 26 July 1995 on the protection
of the European Communities' financial interests laundering of the proceeds of crime counterfeiting currency, including of the euro, computer-
related crime, environmental crime, including illicit trafficking in endangered animal species and in endangered plant species and varieties,
facilitation of unauthorised entry and residence, murder, grievous bodily injury, illicit trade in human organs and tissue, kidnapping, illegal
restraint and hostage-taking, racism and xenophaobia, organised or armed robbery, illicit trafficking in cultural goods, including antiques and
works of art, swindling, racketeering and extortion, counterfeiting and piracy of products, forgery of administrative documents and trafficking
therein, forgery of means of payment, illicit trafficking in hormonal substances and other growth promoters, illicit trafficking in nuclear or
radioactive materials, trafficking in stolen vehicles, rape, arson, crimes within the jurisdiction of the International Criminal Court, unlawful
seizure of aircraft/ships, sabotage.
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signal not compatible with the postulate of mutual
recognition?.

From the economy of the dispositions that
regulate the refusal ground, it is concluded that for
executing a European Investigation Order the rule is the
existence of the double incrimination for the offence.

As an exception, the execution cannot be refused
if the offence is included in the list of the 32 crimes
mentioned in the directive and adopted by the
Romanian law, if these are punished by the issuing state
legislation with a maximum of three years of
incarceration. Concerning the regulation of the positive
list of crimes, doctrinarian discussions about the
European Arrest Warrant are maintained, this way
being emphasized that these rather represent
criminological categories than independent offences,
aspect that is meant to offer a big manoeuvring range to
the issuing state. But we also appreciate that it
maintains the actuality the orientation given by ECJ in
the Advocaten voor de Wereld cause. In this cause,
concerning the legality of the incrimination principle ,
ECJ has ruled that, in the process of applying a frame-
decision even though the member states textually take
over the counting of the categories of infractions from
the list of 32, the real definition of these crimes and the
applicable sentences are the ones stipulated by the
issuing member state’s right, and this because the
frame-Decision is not following the harmonising of the
crimes regarding their constitutive elements or the
sentences stipulated for these?*. At the same time
referring to the mutual recognition principle and
considering the high level of solidarity and trust
between the member states, that, through their nature,
or the maximum sentence of minimum three years, the
categories of that crime are part of the ones where the
gravity of the damage brought to public order and
security justifies the elimination of checking the double
incrimination?,

A second exception from the double
incrimination is aimed at, by the non-intrusive and non-
coercive measures, obtaining information or evidences
already in possession of the Romanian execution
authority and information that could be obtained in
accordance to the Romanian Law within some crime
procedures or for the purposes of the evidences that
could be European Investigation Order; obtaining
information contained in data bases owned by the
police or judicial authorities that are direct accessible to
the execution authority within some crime procedures;
hearing a witness, an expert, a victim, suspect or
accused or a third part on Romanian territory; any
measure of investigation without a coercive character
as it is defined in the Romanian law; identifying
abandoned people by a phone number or IP address
within the conditions of the Romanian Law.

Expressly, art. 2682 align 3 takes from the
Directive the fact that in case of the European

D, Flore, p. 584

Investigation Order is referring to a offence of custom
matters, of taxes of the exchange rate, the executing
authority cannot reuse the acknowledgment or
execution using the reason that the Romanian
legislation doesn’t claim the same type of taxes or the
same regulations concerning customs, of duties, taxes
or currency as the right of the issuing state.

3.8. The impossibility of applying the measure
according to the Romanian legislation for the
offence referred in the European Investigation
Order

The article 2688 let. h) from the Law: ,the
indicated measure in the European Investigation Order
is not stipulated in the Romanian law only for some
offences or sentence limits, that don’t include the
offence that the European Investigation Order refers
to”.

For example, in case of the soliciting of
communications and calls interceptions, the offence
where the measure can be displayed has to be found
among the ones stipulated in the from the Criminal
Procedure Code.

As in the referring situation to the double
incrimination, the refusal ground is not incident but for
the following measures: obtaining information or
evidence already in the possession of the executing
Romanian authority and information or evidences that
could be acquired, in conformity to the Romanian law,
within some crime procedures or in European
Investigation Order purposes; obtaining information
from data bases owned by the police or judicial
authorities that are direct accessible to the execution
authority among some crime procedures; hearing a
witness, an expert, a victim, a suspect or accused or a
third part on the Romanian territory; any investigation
measure without coercive character, as the Romanian
law is defined; identifying people subscribed to a phone
number or an IP address, within the conditions of the
Romanian law.

4. Conclusions

Non-recognition and non-execution grounds of a
European Investigation Order are either the classic
reasons for the cooperation instruments (ne bis in idem
principle), but are also noticed through elements of
novelty as the ones based on respecting the
fundamental rights, aspect that represents an important
step in the cooperation matter and shows the ECJ
jurisprudence tendency. However all these grounds are
optional, the executing authority having only the
possibility to refuse the recognition and execution the
European Investigation Order and not an obligation.

But, in most of the cases, before deciding the non-
recognition or non-executing of a European

2 ECJ, C-303/05, Advocaten voor de Wereld, Judgment from 2 May 2007, ECLI:EU:C:2007:261, parag. 52.

% |bidem, parag. 57.
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International Order for the execution judicial authority  written recording, and require the eminent authority to
it is established the obligation of consulting with the  provide with no delay any necessary information by
eminent authority through any means that permit a  case.
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THE ROLE OF THE ATTORNEY WITHIN THE LEGAL DEBATE DURING A
CRIMINAL TRIAL

Bogdan Sebastian GAVRILA*

Abstract

The attorney, during the criminal trial, endeavours to help his client in any way possible, by utilising a most complex
legal arsenal so as to win the debate between the accusation and the defence. The criminal trial often involves very high stakes
for the parties involved, which may incur some difficulties in maintaining a normal dialogue until its completion. Thus, the
lawyer must step in to facilitate this dialogue, in helping the judge to determine the relevant issues which require a most
thorough analysis, so as to ensure that the client receives a fair trial. In fulfilling this objective, he must concentrate his speech
on only the key issues and present only relevant conclusions. Failure to do so may result in a dismissal of all his arguments,
instead of merely the non pertinent ones. The risk is evident and proper measures need to be taken, in order to minimise it, so
that ultimately the judge may grasp the situation accordingly. The aim of the article is to shed some light on the issue at hand,
by establishing some good practices which may significantly aid in expressing the viewpoint of the accused to the court in the

manner which best fits the needs of the client.

Keywords: Attorney’s Role Criminal Trial Duty Power of Attorney.

1. Introduction

1.1. What matter does the paper cover?

The paper deals with the many problems which
may arise in practice due to the fact that the legal debate
during a criminal trial presents more challenges for all
parties involved.

It shall focus on outlining several usefuls courses
of action for the attorney, in circumventing the most
common impediments which may prevent him from
exercising his duties to the best of his abilities.

1.2. Why is the studied matter important?

The studied matter is very important given the
fact that judicial errors can sometimes be made in the
context of an improper legal debate. It thus falls on the
attorney to utilise the best means available in order to
facilitate the exchange of opinions between himself and
the judge in order to prevent any potential problems.
The paper shall offer an analysis of the main legal texts
applicable and try to establish some useful guidelines
to properly employ them.

1.3. How does the author intend to answer to
this matter?

Upon a thorough analysis of the legal applicable
texts and the views of well renowed legal authors, it is
hoped that certain good practices may be identified.

Thus. the recipients of the message may receive
potential solutions to the problems which may arise
from contradictions between the laws which regulate
the procedure.

1.4. What is the relation between the paper and
the already existent specialized literature?

The paper shall endeavour to add to the
perspectives on the matter at hand expressed in the
specialised literature. The authors whose opinions will
be integrated in the paper are well known and have
managed to offer interesting views regarding the issue.
Thus the task of improving on their perspective is that
much more daunting. Nonetheless, the article is to
establish some useful observations regarding the
challenges of ensuring that the rights of the client are
respected without infringing upon any legal texts,
including the Statute of the lawyer.

2. The legal applicable texts and opinions
of some proeminent legal authors

2.1. The Criminal Procedural Code

Firstly, our national Criminal Procedural Code!
outlines the legal framework regarding the role of the
lawer during the debate int the criminal case in: Article
no. 88 -" The lawyer assists or represents, in the
criminal proceedings, the parties or the main
procedural subjects, according to the law. "-; Article
no. 92 "...During the preliminary and trial
proceedings, the lawyer has the right to consult the
case files, assist the defendant, exercise his procedural
rights, make complaints, requests, memaos, exceptions
and objections... The attorney of the suspect or
defendant has the right to benefit from the time and
facilities necessary to prepare and carry out an
effective defense."-; Article no. 109 -" ... The suspect
or defendant has the right to consult with the lawyer

* PhD Candidate, Bucharest University of Economic Studies, Romania, Judge (e-mail: gavrila.bogdan.sebastian@gmail.com).
! Law no. 135/2010 regarding the Criminal Procedure Code, published in the Official Gazette of Romania no. 486 of July 16, 2010.
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both before and during the hearing, and the judiciary
may, when he considers it necessary, allow him to use
his own notes and personal writings... "; Article no.
129 -"... The principal procedural subjects, their
parties and their lawyers may address questions to the
witness interviewed under para. (1)... "-; Article no.
378 -" ...The defendant is allowed to express
everything he knows about the act for which he was sent
to trial, then the prosecutor, the injured party, the civil
party, the civilly responsible party, the other
defendants, as well as their lawyers and the
defendant's lawyer who is being heard..."; Article no.
388 - " The debates and the order in which the word is
given (1) At the end of the judicial inquiry the debates
shall be debated with the following order: the
prosecutor, the injured party, the civil party, the civil
responsible party and the defendant(2) The President
may also grant the word in reply. (3) The duration of
the conclusions of the prosecutor, the parties, the
injured person and their attorneys may be limited.... "-

2.2. Law no. 51/1995 Published the Official
Gazette of Romania no. 98 of 7 February 2011

The analisys shall also focus on the the lawyer’s
rights and obligation, as stated in the provisions of his
statute, as established by Parlament.

Key aspects fall under article Article no. 2 -" ...
In the exercise of his profession, the lawyer is
independent and is subject only to the law, the statute
of the profession and the code of ethics... In the
exercise of the right of defense, the lawyer has the right
and the duty to enforce the free access to justice for a
fair trial which is to last a reasonable amount of time.
"-; Article no. 39 -" ... The lawyer shall not be liable
for the oral or written claims, in the appropriate form
and in compliance with the provisions of paragraph (2)
before the courts, ...if they are done in compliance
with professional deontology rules... It is not a
disciplinary misdemeanor nor can any other legal form
of legal liability be attributed to the lawyer's legal
opinions, the exercise of rights, the fulfillment of the
obligations provided by law, and the use of legal
means to prepare and effectively defend the
legitimate freedoms, rights and interests of his clients.
"-; Article no. 86 -" The lawyer shall be liable to
disciplinary action for failure to comply with the
provisions of the present law or statutes, for failure
to comply with binding decisions adopted by the
governing bodies of the Bar or the Union and for any
acts committed in connection with the profession or
outside the profession which are detrimental to the
honor and the prestige of the profession, the body of
lawyers or the institution.... "-.

2.3. High Court of Cassation and Justice case
law

Finnaly, the High Court of Cassation and Justice?
has expressed in its Appeal in the interest of the law no.
15 of 21 September 2015 formulated by the Prosecutor
General of the Prosecutor's Office attached to the High
Court of Cassation and Justice regarding the unitary
interpretation and application of the provisions of art.
348 of the Criminal Code, in the case of exercising
activities specific to the profession of lawyer by
persons who are not part of the forms of professional
organization recognized by Law no. 51/1995 that " in
interpreting and applying the provisions of art. 348 of
the Criminal Code states: "The act of a person
exercising activities specific to the profession of lawyer
within entities not belonging to the forms of
professional organization recognized by Law no.
51/1995 on the organization and pursuit of the
profession of lawyer, republished, as subsequently
amended and supplemented, constitutes the offense of
exercising a profession without right or activities
provided by art. 348 Criminal Code."

2.4. The opinion of the legal authors

Adrian Tony Neacsu® has expressed his
reservations concerning the emphasis on the style of
speech instead of on the need for the lawyer to focus on
merely conveying the relevant facts of the case and his
view on the applicability of the legal texts. His role is
not to win a speech contest, but to use the allotted time
as efficiently as possible and express as much useful
insight as he can.

Some other authors* have expressed the idea that
" The right to defense is a judicial function exclusively
for the lawyer, of crucial importance in achieving
impartial justice and a fair trial, even though this
judicial function is not currently expressly regulated
in the Code of Criminal Procedure. "

Indeed, as it has been pointed out, there are some
aspects which may not have been properly and
expressly emphasized in the Code of Criminal
Procedure, but this is an opportunity to lay the steps for
proper relations between the accused and the state with
the aid of the attorney.

In the treaty written under the coordination of the
late Vintila Dongoroz®, the main guideline which is to
be followed by the lawyer, consists in doing all that he
can in order to aid the party he represents, within the
limits of the law and the powers that have been granted
to him. In order to achieve this, he may exercise the
right to come into contact with the accused, and should

2 Decision no. 15 of 21 September 2015 of the High Court of Cassation and Justice
3 Neacsu, Adrian Toni, (2014), ,,Convinge judecdtorul. Tehnica §i arta convingerii instantei"[Convince the judge. The technique and art of

persuading the court], Bucuresti: Wolters Kluwer, pp. 255-256

* RADU, Casandra (2016), ,, Consilieri juridici vs. avocati. Avocati pentru avocafi si avocafi in apdrarea consilierilor juridici "[Legal
advisers vs. Lawyers. Lawyers for lawyers and lawyers for legal advisers], juridice.ro. https://www.juridice.ro/417931/consilieri-juridici-vs-
avocati-avocati-pentru-avocati-si-avocati-in-apararea-consilierilor-juridici.html

® Dongoroz, Vintild, coordonator, "Explicatiile teoretice ale Codului de procedura penala roman. Editia 2. Volumul V, "[Theoretical
explanations of the Romanian Criminal Procedural Code], Bucuresti: Ch Beck, pp. 94
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the accused request it, the right becomes an obligation
for the lawyer®.

Some rights of the accused may be exercised only
personnaly, such as the refusal to make any statements,
or to have the last statement in the trial’.

However, it is important to note that in the last
example, exercising his duties may mean interrupting
his own client when he may incriminate himself.

Mihail Udroiu® has also analysed the difficult role
of attorney. He considers that the presence of the
lawyer during the proocedings is a guarantee of the
right to a fair trial, protected by article 6 of the
Europeean Convention on Human Rights and also
article 3. In cases in which the court appointed attorney
is incapable of mounting a proper defence, the
defendant may solicit his replacement or that he be
jointed by yet another counsellor®.

3. The interpretations of the author

Firstly, in regards to article 88 of the Criminal
Procedural Code, it is crucial to note that the most
important obligation of the attorney is to obey the law.
No matter how useful for the client would be to invoke
certain articles, make unfounded requests to the court,
solicit certain witnesses to be heard, despite the evident
impossibility in this respect, the primary obligation for
the lawyer is to act in full accordance with our
legislation.

Indeed, there have been cases in which the lawyer
has requested the court to solicit the point of view of
the Constitutional Court of Romania in regards to
certain legal provisions which may be relevant to the
final solution.

Given the fact that once our laws made it
mandatory for the court to suspend the entire
proceedings until a point of view was presented by the
Constitutional Court of Romania on the specific matter
at hand, some defendants have greatly benefited from
the statute of limitations in their cases, with the court
ending the case with an acquittal.

This course of action of postponing the case as
often as possible may provide the party with significant
advantages - memory loss for witnesses for the
prosecution- but it should be noted that it is also in
complete defiance of Article 88 and also article 2 of
Law no. 51/1995: " In the exercise of the right of
defense, the lawyer has the right and the duty to enforce
the free access to justice for a fair trial which is to last
a reasonable amount of time.". Thus, there are certain
conflicting issues which stem from the provisions
previously indicated, given the necessity for the lawyer

to walk a very fine line in terms of avoidind potential
infringements.

As to article 92 of the Criminal Procedural Code,
it is paramount to note the fact that the attorney should
always struggle to receive the needed time in order to
mount a most proper defence. There will be cases with
an enormous amount of paperwork. He should strive to
use the technology available in his favour. High quality
fotographs should be taken of the key aspects of these
cases, combined with Optical Character Recognition
technology aimed at turning the photos into editable
text. Thus, sifting through the mountains of information
in high complexity cases should prove more feasible.

In regards to Article no. 109, he should conduct a
careful analysis of the aspects which may be revealed
during the hearing of the defendant. He has to always
be ready to interrupt his client’s testimony, should it
become damaging for the defence. When the evidence
is clearly leading to a guilty verdict, he should seize the
opportunity to solicit the applicability of Article no.
375 of the Criminal Procedural Code. He ought to
address the proper questions to his client and lead the
client into focusing on the key issues during the actual
testimony, without any potential deviations. The client,
during the stage of the testimony when he freely
expresses his point of view, should be guided by the
lawyer in order to prove the positive and determined
facts, the positive undetermined facts and the negative
determined facts. The outcome of the efforts should
result in conveying to the court that he is innocent or
that he never was near the crime scene.

Article no. 129 of the Civil Procedural Code is
equally important in this respect. Here, the role of the
lawyer is to address as many control questions as
possible to the witnesses in order to establish whether
or not they were actually at the time of the crime and
have also properly perceived the events. This can be
done in a very simple manner, like asking what sort of
garment was the defendant wearing at the key moment
and presenting survellaince pictures from the local
bank which may depict a very different picture. His
duty is to challenge the credibility of the withess when
his testimony is damaging for the defence but also to
enforce the testimony of the defence witnesses in order
to convince the court. Of great importance is to
constantly corroborate in his mind all the evidence
presented before the court in order to gain a proper
insight on the needed course of action.

Article no. 378 of Criminal Procedural Code
should be interpreted in the sense that the main
objective of the defence counsel is to focus on the alibi
of the defendant. He should always strive to provide a
most compelling alibi, no matter how circumstantial the

® Dongoroz, Vintild, coordonator, "Explicatiile teoretice ale Codului de procedura penala roman. Editia 2. Volumul V, "[Theoretical
explanations of the Romanian Criminal Procedural Code], Bucuresti: Ch Beck, pp. 352

" Dongoroz, Vintild, coordonator, "Explicatiile teoretice ale Codului de procedura penala roman. Editia 2. Volumul V, "[Theoretical
explanations of the Romanian Criminal Procedural Code], Bucuresti: Ch Beck, pp. 353

8 Udroiu, Mihail, ,, Procedurd penald. Partea generald. Editia 3" "[Criminal Procedure. General Aspects. Third Edition], Bucuresti, 2016,

Ch Beck, pp. 48

® Udroiu, Mihail, ,, Procedurd penald. Partea generald. Editia 3" "[Criminal Procedure. General Aspects. Third Edition], Bucuresti, 2016,

Ch Beck, pp. 790
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accusatory evidence is or how poorly the case is being
handled by the prosecutor. It is not a question of an
infringement to the right to be considered innocent until
proven guilty, but coming forward before the court is
also useful. A proper collaboration during the trial may
lead to a more mild sentence, should the unexpected
occur and a conviction be passed.

In regards to Article no. 388 of the Criminal
Procedural Code there should be noted that in this stage
of the trial lies the pinnacle of the defence efforts. The
defence speech should be as pertinent as possible. Little
time should be allotted for emotional arguments. It is
highly likely that the judge is usually impervious to
such attempts. Instead, ample efforts should be directed
into the facts of the case and why the prosecutor has
failed to unequivocally prove the guilt of the accused.
Should the facts be clear, the focus should be on the
interpretation of the legal texts, in addressing the
necessity for the court to apply only those relevant to
the case. After these stages, the punishment and other
legal measures that are to be taken shall mandatory
complete the list of obligations for the lawyer. No other
aspects should be addressed, such as offering irrelevant
examples. The speech can be completed by the
supportive case law, in order to aid the judge in
maintaining a unitary judicial practice.

Relevant to this article is the strategy employed
by some attorneys to bombard the court with
conclusions, exceptions, requests, recusations, many of
which failing to address relevant matters. This option is
very dangerous for the client, since the judge, after
trying to select the most pertinent aspects, may fail to
notice some of them, due to the overwhelming amount
of inapplicable information to the case in particular.
This practice is very damaging to the cause of the
defendant and the reputation that usually accompanies
the lawyer can in no way usefully serve future clients.

As to Article no. 2 of Law no. 51 of June 7, 1995
it is imperative to readdress the issue of artificialy
prolonging the length of the trial by means of
procedural or substancial law based strategies. Indeed,
the fact that the client can benefit from the statute of
limitations for his crime is a clear indication of
fulfilling the duty of providing a most useful defence.
However, so is falsifying evidence to serve one’s needs
and witness tampering. These means can never justify
the end. The counsellor is obligated to abide by the
legal provisions and his legal statute. Clients shall
always come and go, but committing a crime to serve
their interests or damagind one’s reputation can never
be a valid course of action.

Avrticle no. 39 can be viewed as a safeguard for
the lawyer, free to emit his opinion on the matter at
hand. However, evident difficulties may arise from its
interpretation. This freedom can lead to dissservices for
the client. As previously indicated, there are cases in
which the lawyer expresses his opinion over the course
of multiple pages and during very long debates. Indeed,
the court is able to limit such interventions, but these
practises should be discouraged. In the instances when

the opinion of the lawyer is severely irrelevant and also
the length of the arguments is unreasoanable, certain
measures should be undertaken in order to limit this
type of practice. Over the long run, its effects are
severely damaging for a large number of clients who
receive defences which span over dozens of pages but
out of which extremely little actually aids their cause.

Another aspect of interest is that of the obligation
to ensure all that he can do to allow for a trial which
lasts a reasonable amount of time. In the examples
previously mentioned, the length of the proceedings is
unorganically altered, in violation of article 2 of Law
no. 51 of June 7, 1995.

Article no. 86 of Law no. 51 of June 7, 1995 thus
becomes applicable in this particular case, since the
attorney, in attempting to provide a most complex
defence, fails to respect article no. 2. Indeed, the
solution of disciplinary action should be employed with
the utmost consideration, but in some cases in which
the mannor of the proceedings has reached a very
alarming level, in ensuring the right to fair tiral for
future clients, the practice should receive due attention
and proper sanctions. A proper fulfilment of his role
can never allow for any deviation of the main goal of
offering a most pertinent opinion for the judge and not
bombarding him with useless information.

4. Conclusions

4.1. Summary of the main outcomes

It is evident that the more rules and regulations
exist, the easier it is for the counsellor to be in situations
where they contradict. The main focus of the article was
to identify the ones which may seem more problematic.

As for the aspects which derive from the
interpretation of the Criminal Procedural Code, it is
important to point out that any requests made during the
trial should be as pertinent as possible. The legislation
has been modified, soliciting the opinion of the
Constitutional Court of Romania no longer attracts a
mandatory suspension of all proceedings. But that does
not mean that there could be some judges who could
interpret the law in such that a way that they see no
impediment in suspending. So, requesting the
suspension could mean an act of defence, in accordance
with Article no. 39, but in violation of Article no. 2 of
Law no. 51/1995.

Mounting a proper defence may sometimes mean
advising the client not to offer testimony. The
importance of knowing when to proceed in this manner
and when to employ Article no. 375 of the Criminal
Procedural Code cannot be stressed enough. The flair
of the lawyer is revealed most often in the way in which
he choose which legal battles to engage in. Refusal to
capitulate may seem very heroic, but his role in the
debate can sometimes mean that embracing defeat is
the most useful option for the client.

In regards to witness testimony, the lawyer should
always prepare several control questions which may
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help the court decide on the credibility of the person
who is being questioned. He should always ask the
witness whether or not he is sure of what he has
expressed. Any waverings are always beneficial for the
accused.

He should always focus on the alibi and how the
facts of the case relate to the facts presented by the
defendant since any uncorroborated pieces of evidence
cannot justify the conviction.

Every single time a reasonable amount of doubt
can be prooven, every single time some key aspects do
not relate to one another, it is mandatory for the court
to interpret the evidence in the favour of the defendant.
It is here the role of the attorney is of the utmost
importance, since most cases are not clear. The court
cannot proceed to imprison a person if it is not certain
of the evidence presented before itself. Indeed the
lawyer should sometimes avoid creating too much
doubt since the judge may overwhelmed by too much
stimuli and overview some key aspects regarding the
defence.

Thus it is of great importance that the ending
speech for the accused be as shortest possible and it
should also integrate all that is useful in viewing the
case from the perspective of the defendant. Failure to
refrain oneself from providing the judge with too much
unnecessary information may be extremely detrimental
to the client. In the long term a significant number of
individuals could pay a far too high cost for this error
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THE CONFIDENTIALITY OF THE MEDICAL ACT IN THE DEPRIVATION OF
LIBERTY ENVIRONMENT

Laurentia Florentina GAISTEANU (STEFAN)*

Abstract

Respecting the medical secrecy is one of the essential conditions underlying the protection of private life. Medical
information obtained from patients in the context of a physician - patient relationship should be protected by confidentiality.
Disclosure of personal health care data without the agreement of the person is a touch brought to private life. One particular
feature of the health care system is the healthcare provided to patients in detention. Even though the doctor-patient relationship
in the penitentiary environment has a number of peculiarities, it is coordinated according to the same ethical principles as in
the public one. The penitentiary physician's duty is not limited to consultation and treatment, he often becomes the prisoner's
personal physician, and the means of relationship must respect the fundamental rights of the patient, regardless of his or her
status.

In the penitentiary system, there are also many dilemmas arising from the duties of the medical staff, the first of the
detainee's personal physician and the second of the penitentiary administration's counselor.

The medical specialist in a penitentiary must take into account that communicating with the patient is essential in the
doctor-patient relationship and she must be sincere. In determining the attitude of the patient towards the doctor and the
medical act, the context of the first contact with the doctor, the way in which the first medical consultation takes place, is of
great importance. Trust is gradually gaining, and medical staff must strive to demonstrate that they can ensure the protection

of prisoners' medical records.

Keywords: medical secret, penitentiary, health condition, detainee, secret.

Introduction

Exercising certain professions involves, in many
cases, getting the relevant professional from another
person to have information about it and which, if
disclosed to someone else, could cause injury. All this
information obtained by a person in the exercise of his
profession or practicing his profession falls within the
broader concept of professional secrecy. Professional
secrecy, though it seems a simple notion, involves
many nuances, involves many facets, determined not
only by the multitude of professions / professions in
which the obligation of professional secrecy is
imposed. But the issue of determining the extent of the
obligation of professional secrecy is as old as the secret
itself. It was born in the context in which it was obvious
that the strict application of the principle of
professional ~ secrecy can  have  disastrous
consequences®.

Human health is the ultimate goal of the medical
act. The duty of the physician is to protect the physical
and mental health of the human being, to alleviate
suffering, and to ensure the respect for the life and
dignity of the human person, without any
discrimination?.

In order to establish the attitude towards the
patient and the medical act, the physician, in the
exercise of his profession, prioritizes the patient's
interests, whatever the status of the patient.
Confidentiality is one of the most important values of
the medical act that underlie the doctor-patient
relationship, representing, and an obligation, stipulated
in olden times, the Hippocratic oath being the basic
principle®. Hippocrates, the father of medicine, wanted
to bring attention to the importance of medical
consultation and the status of doctor-patient
relationship. This oath that all graduates of a faculty of
medicine complete when completing their studies and
receiving the right of medical practice and who has
become a moral code of any practitioner in the exercise
of his / her lifetime profession, gives the moral and
ethical view of a physician: Whatever | see and hear
while doing my job, or even beyond it, | will not talk
about what is no need to be revealed, considering that
under such circumstances keeping the mystery is a
duty*. "

The protection of personal data is a fundamental
right enshrined in the Charter of Fundamental Rights of
the European Union, in art. 8. These data may be used
only for specified purposes and on the basis of the
consent of the person concerned or another legitimate
reason provided by law.

* PhD candidate, Faculty of Law, “Nicolae Titulescu” University, Bucharest (e-mail: laurentiastefan@yahoo.com)
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In Romania, according to the provisions of art. 21
of Law no. 46/2003 on patient's rights, all information
about the patient's condition, the results of the
investigations, the diagnosis, the prognosis, the
treatment, are confidential even after his death. The
exceptions to the confidentiality principle set out in the
legislation are: situations where the law expressly
requires it, if the information is needed by other
healthcare providers involved in the patient's care, if the
patient is a danger to himself or if the patient is a danger
for public health®.

Any breach of confidentiality (except as
permitted by national or international law) is
considered to be a violation of professional secrecy,
with legal and criminal legal consequences for the
physician®. Thus, according to Romanian criminal law
"the disclosure, without right, of data or information
concerning the private life of a person, capable of
causing injury to a person, by the one who has become
aware of them by virtue of his profession or function
and who has the obligation of confidentiality with
respect to these data shall be punished by imprisonment
from 3 months to 3 years or by fine’."

The legal norms speak with the ethical principles
of patient rights before talking about the citizen's right
to information, which in any civilized society does not
rely on the right to self-determination, privacy and
medical secrecy (except where the same rights of other
individuals are in danger). Deontological and Legal
There is no transparency in medical confidentiality
(unless expressly required by the law). The medical
domain of information covered by the professional
secrecy is not a public domain, the data being
accumulated being classified®.

A special approach to the protection of personal
data is highlighted in the deprivation of liberty when
there may be suspicion of the application of insufficient
measures to respect the individual interests of the
persons detained.

For any human being, deprivation of liberty is a
special situation with a broad resonance in the living
environment, both during and after detention, in
freedom®. The communication "works" differently in
the reference public space compared to the penitentiary.
Behind the pillars, the written regulation - as opposed
to the initial verbal connotation and subsequently
codified social relations - regulates the relations
between the surveillance staff, the administration and

the detainees, as well as the relationships between the
"reeducations®®”,

Penitentiary, in the first phase, requires
adaptation and integration to a particular pattern of life,
driven by entirely different laws. The establishment of
inter-human relations is made after other considerations
and under other conditions, the value hierarchy
acquires another face, passing through successive
deformations to the normal social model, unanimously
accepted. Inherent adaptive tensions are accumulated,
and often the condemned person will not be aware of
the culpability of the act done in the existential sense.
The notion of freedom is emptied of content,
completely disappearing the feeling of belonging to the
social, the desire for active integration. The society that
blames is also blamed for denial'’. The peculiarities of
the penitentiary environment and the psychology of the
custodial persons impose that in the beginning any
contact between the personnel and the detainees should
have a specific connotation, the mutual mistrust and
only after long periods of probation a complete
communication can be established.

Once in prison, detainees have to assign specific
identities, from their excluded position they have moral
values that are apparently opposed to those of ordinary
citizens, which would allow them to regain an
honorable identity - "we are simply different from you
"- they say*,

The shock of entering the penitentiary is directly
proportional to the pre-existing emotional disorder: the
more sensitive, the weak, the affective and the socially
immature, the sick, in general, suffer the most.
Sometime later - a month or two - the victim becomes
victimized when the prisoner realizes the magnitude of
touch - loss from conviction and begins to imagine the
handicap of the legal situation, the failure to satisfy the
need for moral, emotional helplessness and
dispossession accentuated by the presence the other
detainees with whom they can’t find affinities at first3,

During custody, detainees must have access to a
doctor at any time, regardless of the detention regime
they are subject to. This is especially important when
the person has been placed in a solitary confinement
regime. The medical service must ensure that the
doctor's consultation is promptly performed without
justification!4.

Except for emergencies, every medical
examination / consultation is done in a medical
consulting room to create privacy, privacy and dignity.

® Art.22, Art.23 and Art.25 paragraph (2) of the Law no. 46/2003 on patient's rights
Consensus and confidentiality in the medical assistance of women victims of domestic violence Sorin Hostiuc, Cristian George Curca, Dan
Dermengiu - Romanian Journal of Bioethics, Vol. 9, Nr. 1, January - March 2011 Page 41

" https://legeaz.net/noul-cod-penal/art-227

8 Course INML - Bioethics Legal responsibility in the medical act. Bioethics as medical science. Confidentiality and consensus in medical

practice. Aspects of legislation

® http: // www.scritube.com./sociology / environment-penitentiary, accessed on 26.02.2018

10 Communication in the Romanian concentration area - Dragos Carciga

1 Influence of the penitentiary environment on criminal criminology -Barbu Ana-Maria page 3

12 LE CAISINE (L.), ,Prison — Une ethnologue en centrale, Editions Odile Jacob, Paris, 2000, p. 78-79.

33 http: // www.scritub.com - Specialized Penitentiary Intervention - Accessed on 29.02.2018

14 Health care and medical ethics in penitentiaries - Manual for medical staff and other prison staff, responsible for the welfare of detainees, p.12
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Medical confidentiality must be guaranteed and
respected with the same rigor as the general population.
Detainees should be examined individually, not in
groups. No third person without medical specialization
(other inmates or non-medical staff) should not be
present in the examination room?®. If medical staff who
come in contact with prison-guards communicate
openly, with a sincere mood to listen to the needs of
detainees before asking them, then they will get a
positive feed-back, even if not always from the first
consultation.

Communicating with the patient is essential in the
doctor-patient relationship and she has to be honest.
Often, a "good" doctor is considered to be the one who
"speaks", "listens" and "counsels", aspects that become
visible in front of numerous titles or diplomas of
excellence.'® In the case of a recalcitrant prisoner, the
primary objective is that health professionals involved
in direct activities with detainees communicate more
with those who have problems because it stimulates
their confidence, and the prison doctor tries to restore
the patient's calm by approaching the patient's
demands, juggling with administrative solutions to
pacify the patient. Most of the time, it is NOT necessary
or appropriate to ask the inmate who is at risk, about his
intentions of self-harm, in conversations that medical
staff has with him.1” The consulting cabinet is the place
where the patient expands his or her suffering, and this
applies to detainees, and for the physician, this is the
most important opportunity to establish the diagnosis
and treatment, as well as the physician-patient
confidentiality relationship.

In the penitentiary, as in another small
community, the doctor occupies a special position,
recognized both by the status imposed by his profession
and by his personality, through which he gains his
social prestige.

The physician's activity is, in this environment,
governed by the deontology of his profession,
embodied in the set of the behavioral norms of
reference.'® The International Code of Medical Ethics
states that "a doctor will keep absolute secrecy about
everything he knows about the patient, regardless of his
or her status, because of the patient's trust®®."

The detainee seeks medical assistance by virtue of
an acquired social role, such as sick, a role that may be
temporary or permanent.

There are four features of the patient in the
detention environment:

e Disease can offer the patient the possibility of
diminishing tasks and responsibilities; he may gain
certain rights, the healing occurring in such cases at the
end of the detention;

o the patient does not want healing, he / she asks to
confirm the affection he suffers, there is a tendency to
exaggerate or to refuse the relationship with the
physician who denies the alleged affection;

o Not all patients want to heal because the role of
the patient and, implicitly, the rights they gain benefit
from them?;

In the detention environment, the situation where
the patient asks the doctor to confirm a certain
diagnosis, as well as the prescription of a certain
treatment. In this way, the character of the disease is
deviant, the disease state of the patient is illegitimate,
and the doctor-patient relationship can become
conflictual.

In such situations, the physician must maintain a
balance between helping and refusing, advising the
authorities or continuing the confidential relationship.
However, and in this context, the patient must be
protected and his / her personal information passed to
the physician must remain confidential in accordance
with the legal provisions. In this regard, the physician
helps the patient for his pathological condition, refusing
him for the side that gives him rewards resulting from
the disease state, proving to him that the disease state
can’t be exploited. Thus, the legislator wanted these
issues to be foreseen in the executive - criminal law. By
art. 72 of the Law no.254 / 2013 on the execution of
sentences and deprivation of liberty ordered by the
judicial bodies during the criminal trial, it is stipulated
that "the medical examination is carried out in
confidentiality conditions, with the provision of safety
measures, respectively, the presence of the surveillance
staff is performed only at the request of the medical
personnel (in the case of dangerous detainees, violent,
with a history of attack on personnel). But also in this
context, detainees should not be handcuffed during the
consultation, and surveillance staff should be outside
the field of vision and sound when conducting medical
examination.

In order to ensure confidentiality, in these cases
medical shields are used in front of the consultation bed
for the protected medical examination. However, the
Council of Europe's Committee on the Prevention of
Torture and Inhuman or Degrading Treatment (CPT),
in its visits to Romania, has brought to light cases of
privacy violations due to the presence of surveillance
staff in the consulting cabinet. Another aspect of
privacy is the protection of medical records.

According to the provisions of art. 60 of the Law
no.254 / 2013 on the execution of sentences and
deprivation of liberty ordered by the judicial bodies
during the criminal trial "the personal data of convicted

15 Health care and medical ethics in penitentiaries - Manual for medical staff and other prison staff, responsible for the welfare of detainees, p.12

16 The Limits of Medical Secrets - Dr. Mihaela-Catalina Vicol

17 Autoaggressive Behavior - editorial The Medical Directorate and Social Reintegration Division - The National Administration of

Penitentiaries in Romania

18 Doctor-patient relationship in the detention environment - dr.Constantin Ouatu, dr.Beatrice loan, dr.Diana Bulgaru Iliescu

9 The Limits of Medical Secrets - Dr. Mihaela-Catalina Vicol

2 Doctor-patient relationship in the detention environment - dr.Constantin Ouatu, dr.Beatrice loan, dr.Diana Bulgaru Iliescu
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persons are confidential, according to the law"?! even
the lawyer or relatives can obtain, data or photocopies
related to the medical history, only with the written
consent of the convicted person?. Thus, medical staff
in penitentiaries has all the necessary measures for all
medical records to be kept in places that ensure
confidentiality, and when presenting to medical
investigations outside the penitentiary system or when
transfers between prison units are made, the medical
file is presented confidentially, in a sealed envelope.
However, in the penitentiary system, there are
many dilemmas arising from the duties of the medical

staff, the prisoner's personal physician and,
respectively, the  penitentiary  administration's
counselor. For example, the request from the

penitentiary management to provide surveillance staff,
knowledge of inmates diagnosed with HIV / AIDS may
be a conflict with the interest of the patient who has the
status of detained. In this case, the doctor is faced with
a dilemma if he can consider the detainee in his / her
book as HIV / AIDS as a danger to public health, given
the aggressiveness of such detainees through acts of
violence against the staff , blood splashes, bites, etc.),
or need to protect the patient by refusing to supply a
diagnosis.

We mention that, in the Romanian legislation
through the provisions of Law no. 584/2002 on
measures to prevent the spread of AIDS in Romania
and to protect persons infected with HIV or AIDS
patients, stipulates in Article 8 the obligation of
confidentiality of data for these patients:

"Keeping the confidentiality of data on HIV-
infected or AIDS-sick people is mandatory for: health
care staff; employers of these people; civil servants
who have access to these data.

Also, in connection with the transfer of detainees
with infectious-contagious diseases through the means
of transport of the penitentiary system, there were
invoked situations of affecting the safety of the transfer
missions on the grounds of contagious diseases.

We reiterate that the Patient Rights Act no.
46/2003 (Articles 21 and 22) and the Order of the
Minister of Health no. 1410/2016 on the approval of the
Rules for the application of the Patient's Rights Law no.
46/2003 (Article 11 (2) and Annex 5 to the Rules)
clearly state that medical data may only be
communicated with the consent of the patient and only
to persons expressly designated by him (to this end, it
is not permitted to disclose the diagnosis on documents
to which several non-specifically identified people
have access). The fact that most infectious-contagious
diseases have a high stigmatization and discrimination

potential once again supports the need to respect
medical  confidentiality in  the  penitentiary
environment.

In this condition, even in art. 166 par. (1) GD no.
157/2016 for the approval of the Regulation on the
application of Law no. 254/2013 on the execution of
sentences and detention measures ordered by the
judicial bodies during the criminal proceedings
regarding the "Confidentiality of the data regarding the
state of health of detainees" stipulates:

"Except the cases expressly provided for by law,
health information may be provided to other persons
only if the detainees or their legal representatives give
their consent free, informed, in writing and in advance."
In order to effectively protect the health of staff and
prisoners and respect for the confidentiality of medical
data, diagnostic codes were used for a short period of
time, according to the International Classification of
Diseases, WHO revision 10, but from practice that the
use of disease codes is by no means a way of secrecy
but, on the contrary, coding is done in order to find a
faster (and, implicitly, more superficial) diagnosis of a
patient.

Early knowledge of a prisoner's infectious status
is not a means of protecting the health of the staff, as
there are no legal provisions whereby operational
incidents are managed differently from infected
individuals to healthy ones and the separation criteria
can not be decided by the members of the escort, who
do not have medical training (even if they know the real
diagnosis) 2.

Thus, this configuration was rethought and
regulated in the Romanian penitentiary system, by
cataloging the detainees as "medical-surgical
vulnerable cases", so that the surveillance staff must
ensure protection measures in all cases of contact
directly with any detainee.

Another issue underlying the confidentiality of
professional secrecy is found in the obligation of
medical staff to advertise when prison services are
abusive, immoral or inmates are subjected to ill-
treatment, which poses a potential danger to their lives
and health?.

In such cases, even if the detainee refuses to
recognize the abuse for fear of possible repercussions,
the medical staff has an ethical obligation to take
prompt action, since failure to take an immediate
position makes it more difficult to object at a later
stage®®. International codes and ethical principles
require reporting of torture or ill-treatment information
to responsible bodies?. In the Romanian penitentiary
system, this aspect is a legal requirement, so if he / she

2 Art.60 par. (8) of the Law no. 254/2013 on the execution of custodial sentences and measures involving deprivation of liberty by the

judiciary in the course of criminal proceedings

22 Art.60 par. (5) of the Law no. 254/2013 on the execution of custodial sentences and measures involving deprivation of liberty by the

judiciary in the course of criminal proceedings

2 View point Dr. Laurentia Stefan and Dr. Cosmin Decun at ANP-DSDRP-SPEDT no. 51084 / 11.09.2017 regarding the deficiencies found

in carrying out the transfer missions of detainees
24 The Istanbul Protocol
% The Istanbul Protocol
% The Istanbul Protocol
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finds evidence of violence or the convicted person is
accused of violence, the doctor conducting the medical
examination has the obligation to record in the medical
record the findings and the declarations of the convict
in connection with or any other aggression, and to
immediately notify the public prosecutor?”.

Another view on the confidentiality of medical
data is that of disclosure after the patient's death. This
approach is different in the Romanian penitentiary
system compared to the national system. If in the matter
of the death of a person at large, the national legislation
states that "all information on the patient's condition,
the results of the investigations, the diagnosis, the
prognosis, the treatment, the personal data are
confidential even after his death?®, the implementing
law - 52 par. (3) of the Law no. 254/2013 on the
execution of sentences and detention measures ordered
by the judicial bodies during the criminal proceedings
that "the spouse or a relative up to the fourth degree or
any other person designated by them has access to the
individual file, the medical certificate of death and any
other act related to the death of the convicted person
and can obtain, upon request, photocopies thereof, on
request.

In this case, the principle of knowing the truth
about the right to health is a matter of professional
secrecy. The primary task of a prison doctor and other
healthcare workers to ensure the health and welfare of
detainees must be highlighted.

Conclusion

The physician-patient relationship materializes,
in most cases, through a special relationship, a certain
type of affective relationship.

One of the most important issues in the doctor-
patient relationship - especially at the beginning but not
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LEGISLATIVE MEASURES ON THE ISSUE OF PRISON OVERCROWDING AND
IMPROPER MATERIAL CONDITIONS OF DETENTION, FOLLOWING THE
ECtHR PILOT-JUDGMENT REZMIVES AND OTHERS AGAINST ROMANIA

Radu Florin GEAMANU*

Abstract

This paper deals with the issue of prison overcrowding and improper material conditions of detention.
The first part of the study is developed based on the national standards, followed by a presentation of the international
standards (United Nations, Council of Europe, European Union), dwelling especially on the provisions of the European

Convention of Human Rights and of the European Prison Rules.

An analysis is made based on the ECtHR judgements regarding prison overcrowding and the infringement of the art.
3 of the European Convention of Human Rights regarding the prohibition of torture or inhuman or degrading treatment or

punishment.

Further, the paper focuses on the main ECtHR pilot judgements on overcrowding and material conditions of
detention, especially those against Romania. lacov Stanciu case and Rezvimes and others case.

We will also evaluate the current and possible solutions to solve the issue of prison overcrowding and improper
material conditions of detention, namely solutions that will, in the future, avoid convictions in front of the ECtHR: different
compensatory remedies for prisoners executing the penalty in overcrowding prisons.

Concluding, the study will attempt to express some recommendations in drafting future legislative measures in order

to limit the problem of prison overcrowding.

Keywords: prison overcrowding; material conditions of detention; ECHR; ECtHR; Romanian legislation.

1. Introduction

According to art. 3 (prohibition of torture) from
the European Convention of Human Rights, ”No one
shall be subjected to torture or to inhuman or degrading
treatment or punishment.”

The unconditional terms of article 3 also mean
that there can never, under the Convention or under
international law, be a justification for acts which
breach the article. In other words, there can be no
factors which are treated by a domestic legal system as
justification for resort to prohibited behaviour — not the
behaviour of the victim, the pressure on the perpetrator
to further an investigation or prevent a crime, any
external circumstances or any other factor?.

While measures depriving a person of his liberty
may often involve an inevitable element of suffering or
humiliation, nevertheless, the suffering and humiliation
involved must not go beyond the inevitable element of
suffering or humiliation connected with a given form of
legitimate treatment or punishment?,

The ECtHR has emphasized that a detained
person does not, by the mere fact of his incarceration,
lose the protection of his rights guaranteed by the

Convention. On the contrary, persons in custody are in
a vulnerable position and the authorities are under a
duty to protect them. Under art. 3 the State must ensure
that a person is detained in conditions which are
compatible with respect for his human dignity, that the
manner and method of the execution of the measure do
not subject him to distress or hardship of an intensity
exceeding the unavoidable level of suffering inherent
in detention and that, given the practical demands of
imprisonment, his health and well-being are adequately
secured®.

If the problem of prison overcrowding amounts to
a structural problem, in many cases already
acknowledged by the domestic authorities or by
regional commitees, such as the European Committee
for the Prevention of Torture and Inhuman or
Degrading Treatment or Punishment (C.P.T.), then the
ECtHR will give a so-called ”pilot judgment” by which
the Court concludes that the overcrowding in prisons
from a certain Member State revealed a structural
problem consisting of “a practice that is incompatible
with the Convention™.

It should be stressd out that in such cases, the
respondent State has a legal obligation under Article 46
of the Convention not just to pay those concerned the
sums awarded by way of just satisfaction under Article

* PhD., Faculty of Law, “Nicolae Titulescu” University, Bucharest, Legal Adviser, Romanian Ministry of Justice (e-mail:

radurfg@yahoo.com).

1 A. Reidy, The prohibition of torture. A guide to the implementation of Article 3 of the European Convention on Human Rights (Human

rights handbooks, No. 6, Directorate General of

Human

Rights, Council of Europe, 2002), 19, available at:

https://www.echr.coe.int/LibraryDocs/HR%20handbooks/handbook06_en.pdf, accessed 12.03.2018.
2 ECtHR, judgment from 20.10.2011, in the case of Mandi¢ and Jovié v. Slovenia, nos. 5774/10 and 5985/10, para. 73.
8 ECtHR, Valasinas v. Lithuania, no. 44558/98, § 102, ECHR 2001-VIII; Kudta v. Poland [GC], no. 30210/96, § 94, ECHR 2000-XI.
4 ECtHR, judgment from 22.10.2009, in the case of Orchowski v. Poland, no. 17885/04, para. 147.
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41, but also to select, subject to supervision by the
Committee of Ministers, the general and/or, if
appropriate, individual measures to be adopted in their
domestic legal order to put an end to the violation found
by the Court and to redress so far as possible the effects.
The respondent State remains free, subject to
monitoring by the Committee of Ministers, to choose
the means by which it will discharge its legal obligation
under Article 46 of the Convention, provided that such
means are compatible with the conclusions set out in
the Court’s judgment®.,

2. Prison overcrowding

2.1. Relevant internal legislation

By depriving a person of his or her liberty the
authorities assume responsibility for providing for that
person’s vital needs. The deprivation of liberty in itself
bears a punitive character. The state has no authority to
aggravate this by poor conditions of detention that do
not meet the standards the state has committed itself to
upholding®.

The right to life, as well as the right to physical
and mental integrity of persons is guaranteed by article
22 of the Romanian Constitution, which also provides
that no one may be subject to torture or to any kind of
inhuman or degrading punishment or treatment. Death
penalty is prohibited.

The execution of criminal custodial penalties is
subordinated to two principles; according to the
provisions of Law no. 254/2013 on enforcement of
custodial penalties and of measures ordered by the
judicial bodies during the criminal proceedings’ (Law
no. 254/2013), art. 4 and 5, the custodial sentences shall
be enforced under conditions that ensure the respect for

human dignity and it shall be forbidden to subject any
prisoner to torture, inhuman or degrading treatment or
other ill-treatment. The violation of such provisions
shall be punishable under the Criminal Code2.

According to the provisions of Law no. 254/2013,
the execution of the imprisonment or life imprisonment
sentences are executed in designated places, called
prisons. The execution of sentences in prisons is made
by classifying the person into one of the execution
regimes provided by Law no. 254/2013: maximum
safety, closed, semi-open or open.

The legal provisions regarding the accomodation
of the prisoners are set out in art. 34-38:

» the convicted persons serving the sentence in a
maximum  security  regime  shall  be
accommodated, as a general rule, individually;

» the convicted persons that serve the sentence in a
closed regime shall be accommodated, as a
general rule, together with other prisoners (from
the same regime);

» the convicted persons that serve the sentence in a
semi-open regime shall be accommodated
together and may go unattended to pre-
determined areas inside the premises of the
penitentiary;

» the convicted persons that serve the sentence in a
open regime are accommodated together and
may go unattended to pre-determined areas
inside the premises of the penitentiary.

The minimum standards regarding the
accommodation of the prisoners are regulated in art. 48
para. (3), (4), (7) of Law no. 254/2013. In this sense,
the law stipulates that the prisoners are accommodated
individually or toghether with other convicted persons.
The rooms for accommodation and other rooms
intended for prisoners shall have natural lighting and

® ECtHR, Scozzari and Giunta v. Italy [GC], nos. 39221/98 and 41963/98, § 249, ECHR 2000-V1I1.

& Association for the Prevention of Torture (APT), Monitoring places of detention. A practical guide, (Geneva, April 2004), 139, available
at: http://www.apt.ch/content/files_res/monitoring-guide-en.pdf, accessed 12.03.2018.

7 Law no. 254/2013 on enforcement of penalties and of measures ordered by the judicial bodies during the criminal proceedings, published

in the Official Journal of Romania, Part I, no. 514 of August 14, 2013.

8 Art. 281. Submission to ill treatment

(1) Submission of an individual to serve a sentence, security or education measures otherwise than as provided by the legal provisions shall
be punishable by no less than 6 months and no more than 3 years of imprisonment and the deprivation of the right to hold a public office.
(2) Submission of an individual who is being withheld, detained or serving a custodial sentence, or security or education measures to degrading
or inhuman treatments serve a sentence, security or education measures otherwise than as provided by the legal provisions shall be punishable
by no less than 1 and no more than 3 years of imprisonment and the deprivation of the right to hold a public office.

Art. 282. Torture

(1) The act of a public servant holding a public office that involves the exercise of state authority or of other person acting upon the instigation
of or with the express or tacit consent thereof to cause an individual pain or intense suffering, either physically or mentally:

a) to obtain from that person or from a third party information or statements,

b) to punish him/her for an act perpetrated by him/her or by a third party or that he/she or a third party is suspected to have perpetrated,

¢) to intimidate or pressure him/her or a third party,

d) for a reason based on any form of discrimination, shall be punishable by no less than 2 and no more than 7 years of imprisonment and a

ban on the exercise of certain rights.

(2) If the act set out in par. (1) resulted in bodily injury, the penalty shall consist of no less than 3 and no more than 10 years of imprisonment

and a ban on the exercise of certain rights.

(3) Torture that resulted in the victim's death shall be punishable by no less than 15 and no more than 25 years of imprisonment and a ban on

the exercise of certain rights.

(4) An attempt to perpetrate the offenses set out in par. (1) shall be punished.

(5) No exceptional circumstance, regardless of its nature or of whether it involves a state of war or war threats, internal political instability
or any other exceptional state, can be called upon to justify torture. The order of a superior or of a public authority cannot be called upon to
justify torture either.

(6) The pain or suffering that result exclusively from legal sanctions and which are inherent thereto or caused by them do not constitute
torture.
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the facilities necessary to ensure appropriate artificial
lighting. Every prisoner shall be provided with a bed
and the bedding set.

Furthermore, according to the Order of the
Minister of Justice no. 2772/C/2017 for the approval of
the Minimum Rules for the accommodation of persons
deprived of their liberty?, the areas intended to
accommodate persons deprived of their liberty must
respect human dignity and meet minimum sanitary and
hygienic standards, taking into account the living area,
air volume, lighting, heating and ventilation sources,
observing, also, the climate conditions. The setting out
of the accommodation rooms in the existing buildings
in the places of detention shall be achieved by
maximizing the holding spaces, depending on the
structural configuration of the buildings, in order to
allocate more than 4 square meters (sq.m.) space for
each prisoner. In the case of collective accommodation,
the ensurance of a personal space of more than 4 square
meters shall be carried out with priority for the
maximum safety regime and the closed regime.

The accommodation rooms in the prisons to be
built, as well as those to be subject to major repairs,
upgrades, transformations shall provide a larger area of
4 sg.m. for each prisoner in the case of joint
accommodation and 6 sg.m., respectively, where the
accommodation is made individually.

In addition, regarding the conditions of
accommodation in the Romanian prisons, the
Ombudsman, in its special report, pointed out the
existence of the following: inadequate accommodation
conditions caused by the age of the buildings;
infiltrations, moisture, mold in the walls of the rooms;
poor ventilation; high-wear of the bedding sets;
damaged sanitary facilities; insufficient quantity and
inadequate quality of personal hygiene products
distributed to prisoners; reduced number of showers
and toilets in opposition with the number of prisoners
housed in the rooms, and, in some cases, lack of privacy
to meet physiological needs; insects and pests; the
reduction of the electricity and water supply programin
some prisons due to budget constraints; dimensions,
arrangements, and sometimes the inappropriate
location of walking courts; washing and drying
personal belongings in the rooms; the lack of furniture
for the preservation of personal belongings?®.

2.2. International standards

a) We note!! that the issue of prison overcrowding is
well covered at the level of universal and regional

instruments, the message of international bodies
being directed to the effort that Member States
need to develop in order to reduce the
phenomenon, including by developing alternative
sanctions for imprisonment:

» by the Economic and Social Council Resolution
from 1997%2 it is requested to the Secretary-
General to assist countries, at their request, and
within existing resources or, where possible,
funded by extrabudgetary resources if available,
in the improvement of their prison conditions in
the form of advisory services, needs assessment,
capacity-building and training and it urges
Member States, if they have not yet done so, to
introduce appropriate alternatives to
imprisonment in their criminal justice systems;

» the Recommendation No. R (99) 22 of the
Committee of Ministers of the Council of Europe
concerning prison overcrowding and prison
population inflation®® highlights the problem of
prison overcrowding as a generalized problem,
which requires the need for action plans from the
point of view of the prison administrations, as
well as from the point of view of the criminal
system as a whole, the basic principle being that
deprivation of liberty must be applied only as a
last resort when the seriousness of the act is so
great that any other measure would be
ineffective, requiring that national non-custodial
sanctions to be put in place. The text contains a
number of pertinent advices and suggestions for
practical steps to be taken at all levels -
legislative, judicial and executive.

Also, the White Paper on Prison Overcrowding*
highlights points that could be of interest for a dialogue
that should be initiated and maintained by the national
authorities in order to agree on and implement
efficiently long-term strategies and specific actions to
deal with prison overcrowding as part of a general
reform of their penal policies in line with contemporary
academic research and realistic expectations of the role
criminal law and crime policy should play in society.
Also, the national authorities should keep under review
to what extent imprisonment is playing an appropriate
role in tackling crime and to what extent those who are
released are prepared for reintegrating society and for
leading crime-free life.

» at European Union level, the direct impact that
detention conditions can entail on the proper
functioning of the principle of mutual

® Order of the Minister of Justice no. 2772/C/2017 for the approval of the Minimum Rules for the accommodation of persons deprived of
their liberty, published in the Official Journal of Romania, Part I, no. 822 of October 18, 2017.

10 Romanian Ombudsman, Annual activity
anuale/raport_2015_avp.pdf, accessed 12.03.2018.

report 2015 (Bucharest,

2016), 416, available at: http://www.avp.ro/rapoarte-

11 R. F. Geaminu, Mijloace de protectie a persoanelor condamnate la pedepse privative de libertate (Ph. D. Thesis, Faculty of Law, ”Nicolae
Titulescu” University, 2017, available at the Library of the University), 96-97.

12 The Economic and Social Council Resolution no. 1997/36 from 21.07.1997 on International cooperation for the improvement of prison
conditions, available at: http://www.un.org/documents/ecosoc/res/1997/eres1997-36.htm, accessed 12.03.2018.

¥ Recommendation No. R (99) 22 of the Committee of Ministers of the Council of Europe concerning prison overcrowding and prison
population inflation, available at: https://search.coe.int/cm/Pages/result_details.aspx?ObjectiD=09000016804d8171, accessed 12.03.2018.

4 European Committee on Crime Problems (CDPC), White Paper on Prison Overcrowding (PC-CP\docs 2016\PC-CP(2015)6_e rev7,
Strasbourg, 30 June 2016), 5, para. 8, available at: https://rm.coe.int/16806f9a8a, accessed 12.03.2018.
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recognition  of  judicial  decisions s
understandable.  Prison  overcrowding and
allegations of ill-treatment to prisoners can
undermine the mutual confidence needed to
strengthen judicial cooperation within the
European Union.

b) Acknowledging the fact that the persons deprived
of their liberty are in a fragile position, it is the duty
of the states to ensure the full respect of their
fundamental rights, in accordance with their own
national legislation and, also, respecting the
international standards.

Human rights protection is of paramount
importance in the present days. In this respect, special
attention needs to be given to the protection of the
persons deprived of their liberty as they are in a fragile
position and it is the duty of the state to ensure the full
respect of their fundamental rights. The European
system established by the Council of Europe constitutes
a bulwark in protecting the fundamental rights and
freedoms of the persons deprived of their liberty?®.

According to the well-established case-law of the
Court, ill-treatment must attain a minimum level of
severity if it is to fall within the scope of Article 3. The
assessment of this minimum level of severity is
relative; it depends on all the circumstances of the case,
such as the duration of the treatment, its physical and
mental effects and, in some cases, the sex, age and state
of health of the victim (see, inter alia, Price v. the
United Kingdom, no. 33394/96, § 24, ECtHR 2001-
VII). In order for a punishment or treatment associated
with it to be “inhuman” or “degrading”, the suffering or
humiliation involved must in any event go beyond that
inevitable element of suffering or humiliation
connected with a given form of legitimate treatment or
punishment (see Labita v. Italy [GC], no. 26772/95, §
120, ECtHR 2000-1V) 8.

While there may have been certain past
shortcomings in the Court’s jurisprudence on what can
be termed “passive” ill-treatment (rather than the actual
infliction of physical or psychological ill-treatment),
the traditional reluctance of the Court (and of the
former Commission) to accept that art. 3 applied to
poor material conditions of detention has been shed in
favour of a more critical approach to prison regimes'’.

In order to infringe the provisions of art. 3 of the
Convention, the material conditions of detention?®
must attain a superior level of humiliation or
degradation to what is normally implied by the
deprivation of liberty.*® The European Court of Human
Rights has not established abstract criteria or standards
to qualify a particular act as contrary to art. 3, but rather
the assessment of compliance with the provisions of the
Convention shall be made according to the
circumstances of each case: the duration of the
treatment, the physical or psychological effects, the
sex, the age, the state of health of the person
concerned®, The assessment of these conditions is
present, for example, in the Trepashkin case?, in which
the ECtHR deals with the existing relationship between
the recommendations of some international bodies on
the minimum space and the analysis made by the Court
in its cases. Thus, the Court recognized that violations
of art. 3 are to be found in its case-law because of the
lack of personal space for persons deprived of their
liberty, but it emphasized that it can not establish, as a
rule, how much personal space is needed for a prisoner
in order to be in accordance with the Convention.
Moreover, although the Court takes into account
general standards developed by other international
institutions (such as the C.P.T.), this can not be a
decisive argument in finding a violation of art. 3 of the
Convention. Concerning the conditions of detention,
ECtHR applies the protection standard offered by art. 3
for all Member States to the Convention, irrespective of
the economic or other conditions existing in a State; the
lack of resources can not justify detention conditions
that are so poor that they can be considered as contrary
to art. 3?2, In other words, the lack of financing of the
penitentiary system, even based on real circumstances,
is not a cause of non-punishment or irresponsibility for
the Member States.

In the Marian Stoicescu case?, the applicant was
imprisoned in a penitentiary cell in which he had about
1,35-1,60 sg.m. (perhaps even less, observing the
furniture found in the room), personal space inferior to
that recommended by the C.P.T. to the Romanian
authorities. The lack of adequate personal space,
correlated with the applicant's obligation to share the
bed with other inmates, the non-drinking water, the fact

15 R. F. Geaminu, Use of force and instruments of restraint — an outline of the Romanian legislation in the European context (The
International Conference CKS-CERDOCT Doctoral Schools, Challenges of the Knowledge Society, Bucharest, April 15-16, 2011, CKS-
CERDOCT eBook 2011, Pro Universitaria Publishing House, 2011), 112, available at: http://cerdoct.univnt.ro/index.php?option=
com_content&view=article&id=54&Itemid=63&dir=JSROOT%2FCKS%2F2011_15 16_aprilie&download_file=JSROOT%2FCKS%2F20
11 15 16 _aprilie%2FCKS_CERDOCT_2011_eBook.pdf, accessed 12.03.2018.

16 ECtHR, judgment from 20.11.2012, in the case of Ghiurdu v. Romania, para. 52-53.

173, Murdoch, The treatment of prisoners. European standards, (Council of Europe Publishing, Strasbourg, 2006, reprinted 2008), 200.

18 See R. F. Geaminu, Conditiile materiale de detentie ale persoanelor private de libertate in lumina art. 3 din Conventia Europeani a
Drepturilor Omului si Libertatilor Fundamentale (Dreptul Magazine, no. 12/2009, C.H. Beck Publishing House, Bucharest, 2009), 178-190.

¥ Fr. Sudre, Article 3 in L.-E. Pettiti, E. Decaux, P.-H. Imbert, La Convention Europeenne des droits de | 'homme: Commentaire article par

article (2°edition, Economica Publishing House, Paris, 1999), 171.

2 See ECtHR, judgment from 16.06.2000, in the case of Labzov v. Russia, para. 41; ECtHR, judgment from 24.07.2001, in the case of
Valasinas v. Lithuania, para. 101; ECtHR, judgment from 09.06.2005, in the case of Il v. Bulgaria, para. 66.

2 ECtHR, judgment from 19.07.2007, in the case of Trepashkin v. Russia, para. 92.

22 See ECtHR, judgment from 29.04.2003, in the case of Aliev v. Ukraine, para. 151; ECtHR, judgment from 29.04.2003, in the case of
Poltoratski v. Ukraine, para. 148; ECtHR, judgment from 06.12.2007, in the case of Bragadireanu v. Romania, para. 84.

2 ECtHR, judgment from 16.07.2009, in the case of Marin Stoicescu v. Romania, para. 24-25.
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that he was entitled to less than an hour's walk per day
constitutes, in the opinion of ECtHR, a violation of art.
3 of the Convention.

Regarding the phenomenon of overcrowding and
the possible violation of the provisions of art. 3 of the
European Convention, it is necessary to highlight the
relatively recent approach in the matter - in a decision
rendered by the Grand Chamber of ECtHR (the Mursic¢
case?¥) it confirmed the standard predominant in its
case-law of 3 sq.m. of floor surface per detainee in
multi-occupancy accommodation as the relevant
minimum standard under art. 3 of the Convention.
When the personal space available to a detainee falls
below 3 sg.m. of floor surface in multi-occupancy
accommodation in prisons, the lack of personal space
is considered so severe that a strong presumption of a
violation of art. 3 arises. The burden of proof is on the
respondent Government which could, however, rebut
that presumption by demonstrating that there were
factors capable of adequately compensating for the
scarce allocation of personal space. The strong
presumption of a violation of art. 3 will normally be
capable of being rebutted only if the following factors
are cumulatively met: the reductions in the required
minimum personal space of 3 sg. m are short,
occasional and minor; such reductions are accompanied
by sufficient freedom of movement outside the cell and
adequate out-of-cell activities; the applicant is confined
in what is, when viewed generally, an appropriate
detention facility, and there are no other aggravating
aspects of the conditions of his or her detention.

Also, the Court ruled that in cases where a prison
cell — measuring in the range of 3 to 4 sq.m. of personal
space per inmate — is at issue the space factor remains
a weighty factor in the Court’s assessment of the
adequacy of conditions of detention. In such instances
a violation of art. 3 will be found if the space factor is
coupled with other aspects of inappropriate physical
conditions of detention related to, in particular, access
to outdoor exercise, natural light or air, availability of
ventilation, adequacy of room temperature, the
possibility of using the toilet in private, and compliance
with basic sanitary and hygienic requirements. The
Court also stressed that in cases where a detainee
disposed of more than 4 sq.m. of personal space in
multi-occupancy accommodation in prison and where
therefore no issue with regard to the question of
personal space arises, other aspects of physical
conditions of detention referred to above remain
relevant for the Court’s assessment of adequacy of an
applicant’s conditions of detention under art. 3 of the
Convention.

c) From the procedural point of view, where an
individual raises an arguable claim that he has been
seriously ill-treated in breach of article 3 of the
Convention, the member state has an obligation to
initiate a thorough, prompt, independent and
effective investigation, which should be capable of
leading to the establishment of the facts of the case
and, if the allegations prove to be true, to the
identification and punishment of those responsible.
This means that the authorities must always make
a serious attempt to find out what happened and
should not rely on hasty or ill-founded conclusions
to close their investigation or as the basis of their
decisions. They must take all reasonable steps
available to them to secure the evidence
concerning the incident, including, inter alia,
eyewitness testimony, forensic evidence etc. Any
deficiency in the investigation which undermines
its ability to establish the cause of injuries or to
identity the persons responsible will risk falling
foul of this standard. For an effective investigation
into alleged ill-treatment by state agents, such
investigation should be independent®. In
considering all these aspects, the Court found a
violation of article 3 of the Convention under its
procedural head in several cases against Romania,
as the national authorities failed to fulfilll their
obligation to conduct a proper official
investigation into the applicant's allegations of ill-
treatment, capable of leading to the identification
and punishment of those responsible®,

Concluding, it can be noted that the
jurisprudential rules set out by ECtHR with regard to
the treatment of detained persons, although simple, are
harsh for the authorities. Positive obligations find here

a fertile ground for development: not only the

procedural obligation to conduct an effective

investigation but also the obligations to prevent
violations of art. 3 against persons in custody due to
their high vulnerability to such treatments?’.

d) Recommendation Rec(2006)2 of the Committee of
Ministers to member states on the European
Prison Rules?® contains provisions on the
accommodation of the prisoners (rule 18): the
accommodation provided for prisoners, and in
particular all sleeping accommodation, shall
respect human dignity and, as far as possible,
privacy, and meet the requirements of health and
hygiene, due regard being paid to climatic
conditions and especially to floor space, cubic
content of air, lighting, heating and ventilation.

2 ECtHR, judgment from 20.10.2016, in the case of Mursic¢ v. Croatia, para. 91-177, esp. 136-141.

% ECtHR judgement from 26.01.2006, in the case of Mikhenyev v. Russia, para. 107-108 and 110.

% ECtHR judgement from 12.10.2004, in the case of Bursuc v. Romania, para. 110; ECtHR judgement from 26.04.2007, in the case of
Dumitru Popescu (no.1) v. Romania, para. 78-79; ECtHR judgement from 26.07.2007, in the case of Cobzaru v. Romania, para. 75; ECtHR
judgement from 05.10.2004, in the case of Barbu Anghelescu v. Romania, para. 70; ECtHR judgement from 21.07.2009, in the case of
Alexandru Marius Radu v. Romania, para. 47, 52; ECtHR judgement from 22.06.2010, in the case of Boroanca v. Romania, para. 50-51.

21 B, Selejan-Gutan, Spatiul European al drepturilor omului. Reforme, practici, provocari (C. H. Beck Publishing House, Bucharest, 2008), 121.

28 Recommendation Rec(2006)2 of the Committee of Ministers to member states on the European Prison Rules, adopted by the Committee
of Ministers on 11 January 2006 at the 952" meeting of the Ministers’Deputies.
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In all buildings where prisoners are required to
live, work or congregate: the windows shall be large
enough to enable the prisoners to read or work by
natural light in normal conditions and shall allow the
entrance of fresh air except where there is an adequate
air conditioning system; artificial light shall satisfy
recognised technical standards.

Prisoners shall normally be accommodated
during the night in individual cells except where it is
preferable for them to share sleeping accommodation.
Accommodation shall only be shared if it is suitable for
this purpose and shall be occupied by prisoners suitable
to associate with each other.

e) The Standards of the European Committee for the
Prevention of Torture and Inhuman or Degrading
Treatment or Punishment (C.P.T.), as they have
been mentioned in the General Reports, contain a
number of principles with regard to
accommodation conditions of the persons deprived
of their liberty. According to C.P.T., the issue of
what is a reasonable size for a police cell (or any
other type of detainee/prisoner accommodation) is
a difficult question. Many factors have to be taken
into account when making such an assessment.
However, C.P.T. delegations felt the need for a
rough guideline in this area. The following
criterion (seen as a desirable level rather than a
minimum standard) is currently being used when
assessing police cells intended for single
occupancy for stays in excess of a few hours: in the
order of 7 sg.m., 2 metres or more between walls,
2.5 metres between floor and ceiling®.

It should be stressed out that the C.P.T. standards
are frequently mentioned by ECtHR in its case law,
when referring to the relevant international instruments
in the analized cases®.

2.3. ECtHR pilot-judgement

In view of the significant influx of requests
against Romania over overcrowding and material
conditions of detention, the European Court of Human
Rights considered it necessary in 2012 to address the
Romanian authorities under art. 46 of the Convention®,,
but without using the pilot-judgment procedure®.

In July 2012 the ECtHR renderred a ”semi-pilot”
judgment in the case of lacov Stanciu33 in which it

pointed out that, despite efforts of the Romanian
authorities to improve the situation of the conditions of
detention, there is a structural problem in this field. The
Court did not imposed a time limit to remedy the
deficiencies found*.

Following the lacov Stanciu case, on 25 April
2017 the ECtHR gave a pilot-judgment in Rezvimes and
others v. Romania case® in which it stated that, within
six months from the date on which the judgment
became final, the Romanian State had to provide, in
cooperation with the Committee of Ministers, a precise
timetable for the implementation of the appropriate
general measures to solve the problem of prison
overcrowding and of poor detention conditions, in line
with the Convention principles as stated in the pilot-
judgement. The Court also decided to adjourn the
examination of similar applications that had not yet
been communicated to the Romanian Government
pending the implementation of the necessary measures
at domestic level.

The source of the case is represented by four
applications against Romania, by which four Romanian
nationals, namely Daniel Arpad Rezmives, Laviniu
Mosmonea, Marius Mavroian, losif Gazsi, seized the
Court on 14 September 2012, 6 June 2013, 24 July 2013
and 15 October 2013, relying on Article 34 of the
Convention for the Protection of Human Rights and
Fundamental Freedoms. The case concerned the
violation of art. 3 of the Convention concerning the
conditions of detention in various prisons and in
detention facilities attached to police stations — Police
detention facility Baia Mare and the prisons Gherla,
Aiud, Oradea, Craiova, Targu-Jiu, Pelendava, Rahova,
Tulcea, Tasi, Vaslui (the applicants complained, among
other things, of overcrowding in their cells, inadequate
sanitary facilities, lack of hygiene, poor-quality food,
dilapidated equipment and the presence of rats and
insects in the cells). On 15" September 2015 a Chamber
with the Third Section of the Court informed the parties
that, given the fact that it was a structural deficiency,
the Court intended to apply art. 61 of the Regulation
and invited them to provide observations in this respect.
In accordance with art. 41 and art. 61 § 2 lit. ¢) of the
Regulation, the Court also decided to examine the
above mentioned applications with celerity. Both the

2 European Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment (CPT), 2" General Report on
the CPT's activities, covering the period 1 January to 31 December 1991 [CPT/Inf (92) 3], Strasbourg, 13 April 1992, para. 43, available at:

https://rm.coe.int/1680696a3f, accessed 12.03.2018.

% See, for example, ECtHR judgement from 08.11.2005, in the case of Khudoyorov v. Russia, para. 98; ECtHR judgement from 01.06.2006,
in the case of Mamedova v. Russia, para. 52-53; ECtHR judgement from 02.06.2005, in the case of Novoselov v. Russia, para. 32.

31 Art. 46. Binding force and execution of judgments

1. The High Contracting Parties undertake to abide by the final judgment of the Court in any case to which they are parties.

2. The final judgment of the Court shall be transmitted to the Committee of Ministers, which shall supervise its execution. (...)

32R. Pasoi, D. Mihai, Hotdrdrea pilot in cauza Rezmives si altii impotriva Romdniei in materia conditiilor de detentie, 28.04.2017, available
at: https://www.juridice.ro/507966/hotararea-pilot-cauza-rezmives-si-altii-impotriva-romaniei-materia-conditiilor-de-detentie.html, accessed

12.03.2018.

3 ECtHR, judgment from 24.07.2012, in the case of lacov Stanciu v. Romania, no. 35972/05.

3 Timetable for the implementation of measures 2018-2024 to resolve the issue of prison overcrowding and conditions of detention with a
view to executing the pilot-judgment Rezmives and others against Romania, delivered by the ECtHR on 25 aprilie 2017, adopted by the
Romanian Government on 17th February 2018, p. 6, available at: http://www.just.ro/wp-content/uploads/2018/01/calendar-masuri.pdf,

accessed 12.03.2018.

% ECtHR, judgment from 25.04.2017, in the case of Rezvimes and others v. Romania, nos. 61467/12, 39516/13, 48231/13 and 68191/13.
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Government and the applicants provided observations
concerning the application of the pilot-judgment
procedure®®,

The Court found that, despite the fact that the
measures taken by the authorities up to that date could
contribute to the improvement of the living and
sanitation conditions in Romanian prisons, coherent
and long term measures, such as the implementation of
additional measures, had to be put in place in order to
ensure the full compliance with art. 3 and 46 of the
Convention. The Court also held that, in order to
comply with the obligations emerging from its previous
judgments in similar cases, an appropriate and
efficient system of internal means of redress had to
be created. When the judgement was delivered the
Court found that the applicants’ situation was part of a
general problem originating in a structural dysfunction
specific to the Romanian prison system which affected
and can affect in the future numerous persons. Despite
the legislative, administrative and budgetary measures
taken at domestic level, the systemic character of the
problem identified in 2012 persisted, so the situation
found represents a practice which is not compatible
with the Convention?.

Prison overcrowding is a recurring problem for
many prison administrations in Europe. Many of the 47
Council of Europe member states have overcrowded
prisons and in many states where the total number of
prisoners is lower than the available accommodation
places still specific prisons may often suffer from
overcrowding. According to SPACE 1 statistics, in
2012 there was overcrowding in 22 out of the 47
countries of the Council of Europe. In 2013, the number
of countries with overcrowding went down to 21, and
in 2014 to 13. In 2013, 19 of the prison administrations
having overcrowded prisons were the same as in 2012.
According to the C.P.T. published reports on visits the
number of countries suffering from prison
overcrowding is estimated to be higher. This difference
is explained by the fact that each country used its own
standards to calculate overcrowding when filling in the
questionnaire on which SPACE is based. On the
contrary, the C.P.T. uses its own standards to calculate
overcrowding®.

Romania's situation regarding prison
overcrowding and material conditions of detention is
not singular. Thus, with regard to the other member
states of the Council of Europe, it should be noted that
until now, ECtHR has issued several judgments,

finding a structural and systemic problem with regard
to material conditions of detention and, thus, an
infringment of the provisions set out in art. 3 of the
Convention:

» Poland, following Orchowski case®. In 2016,
the Committee of Ministers, under the terms of
art. 46, paragraph 2, of the ECHR, which
provides that the Committee supervises the
execution of final judgments of the ECtHR,
having examined the action report provided by
the government indicating the measures adopted
in order to give effect to the judgments including
the information provided regarding the payment
of the just satisfaction awarded by the Court
decided to close the examination thereof*°.

> Slovenia, following Mandié and Jovié case*
(envisaging only Ljubljana prison), in which the
Court encourages the State to develop an
effective instrument which would provide a
speedy reaction to complaints concerning
inadequate conditions of detention and ensure
that, when necessary, a transfer of a detainee is
ordered to Convention compatible conditions.
The case is under the supervision of the
Committee of Ministers.

> Russia, following Ananyev and others case*, in
which the Court encourages the State to produce,
in co-operation with the Council of Europe
Committee of Ministers, within six months from
the date on which the judgment became final, a
binding time frame for implementing preventive
and compensatory measures in respect of the
allegations of violations of Article 3 of the
Convention. The case is under the supervision of
the Committee of Ministers.

> Italy, following Torreggiani and others case®,
in which the Court requested Italy to put in place,
within one year from the date on which the
judgment became final, an effective domestic
remedy or a combination of such remedies
capable of affording, in accordance with
Convention principles, adequate and sufficient
redress in cases of overcrowding in prison. In
2016, the Committee of Ministers, under the
terms of art. 46, paragraph 2, of the ECHR,
which provides that the Committee supervises
the execution of final judgments of the ECtHR,
having noted with satisfaction the establishment
of a system of computerised monitoring of the

% Timetable for the implementation of measures 2018-2024 to resolve the issue of prison overcrowding and conditions of detention with a
view to executing the pilot-judgment Rezmives and others against Romania, delivered by the ECtHR on 25 aprilie 2017, 3.

37 Timetable for the implementation of measures 2018-2024 to resolve the issue of prison overcrowding and conditions of detention with a
view to executing the pilot-judgment Rezmives and others against Romania, delivered by the ECtHR on 25 aprilie 2017, 3.

3 See European Committee on Crime Problems (CDPC), White Paper on Prison Overcrowding, 4, 6, 7, para. 1, 17, 19.

% ECtHR, judgment from 22.10.2009, in the case of Orchowski v. Poland, no. 17885/04.

“0 Resolution CM/ResDH(2016)254 Execution of the judgments of the European Court of Human Rights. Seven cases against Poland,
adopted by the Committee of Ministers on 21 September 2016 at the 1265" meeting of the Ministers’ Deputies, available at:
https://hudoc.echr.coe.int/eng#{"itemid":["001-167361"]}, accessed 12.03.2018.

4L ECtHR, judgment from 20.10.2011, in the case of Mandi¢ and Jovi¢ v. Slovenia, nos. 5774/10 and 5985/10.

“2 ECtHR, judgment from 10.01.2012, in the case of Ananyev and others v. Russia, nos. 42525/07 and 60800/08.

4 ECtHR, judgment from 08.01.2013, in the case of Torreggiani and others v. Italy, nos. 43517/09, 46882/09, 55400/09, 57875/09,

61535/09, 35315/10 and 37818/10.
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living space and conditions of detention of each
detainee and an independent internal mechanism
of supervision of detention facilities which will
allow the competent authorities promptly to take
the necessary corrective measures and
welcoming the establishment of a combination of

domestic remedies, preventive and
compensatory, and noted the information
provided on their functioning in practice

confirming that these remedies appear to offer
appropriate redress in respect of complaints
concerning poor conditions of detention, decided
to close the examination thereof*4.

> Belgium, following Vasilescu case®, in which
the Court recommended that the respondent State
consider adopting general measures. On the one
hand, measures should be taken to guarantee
detainees conditions of detention in accordance
with art. 3 of the Convention. On the other hand,
an appeal should be available to detainees to
prevent the continuation of an alleged violation
or to allow the person concerned to obtain an
improvement in his conditions of detention. The
case is under the supervision of the Committee
of Ministers.

> Bulgaria, following Neshkov and others case*,
in which the Court held that the respondent State
must, within eighteen months from the date on
which this judgment becomes final in accordance
with art. 44 paragraph 2 of the Convention, make
available a combination of effective domestic
remedies in respect of conditions of detention
that have both preventive and compensatory
effects, to comply fully with the requirements set
out in this judgment. The case is under the
supervision of the Committee of Ministers.

> Hungary, following Varga and others case*, in
which the Court held that the respondent State
should produce, under the supervision of the
Committee of Ministers, within six months from
the date on which this judgment becomes final, a
time frame in which to make appropriate
arrangements and to put in practice preventive
and compensatory remedies in respect of alleged
violations of art. 3 of the Convention on account
of inhuman and degrading conditions of

detention. The case is under the supervision of
the Committee of Ministers.

2.4. Current and possible solutions to
tackle the issue of prison overcrowding and
improper material conditions of detention

2.4.1. General comments*

Based on the current legal framework, there is no
possibility of granting compensatory damages by the
judge in charge of the supervision of deprivation of
liberty where prisoners complain about overcrowding
and material conditions of detention. Such complaints
will not be admissible because, on the one hand, the
judge cannot grant compensations in the special
procedure provided in art. 56 of Law 254/2013, and, on
the other hand, the supervising judge can only control
the measures of the prisons and not of the National
Administration of Penitentiaries (N.A.P.). Thus, in this
respect, if the judge's analysis reveals that
overcrowding is not determined by any measure of the
prison administration, but is a structural problem of the
system, which is the sole responsibility of N.A.P., the
prisoner's request will be rejected.

According to the legal provisions in force [art. 48
para.(8) Law no. 254/2013], in case the legal capacity
of accommodation of the prison is exceeded, its director
shall be required to inform the Director General of the
N.A.P. with a view to transfer sentenced persons to
other prisons. The Director General of the N.A.P. shall
determine whether the transfer is required, by
specifying the prisons to which the transfer of
sentenced persons shall be carried out. It follows that
the only measure that the prison administration can take
in case of overcrowding is the notification of the
director of the N.A.P., the only one able to decide the
transfer of prisoners in order to avoid overcrowding and
return to legal capacity of the prison.

In such cases, as those mentioned above, for the
purpose of compensatory damages, prisoners have the
option of appealing to the civil court on the basis of
civil liability for damages caused by unlawful acts or,
if the offending deeds have the form of criminal
actions, the civil action may be joined to the criminal
one. For example, a court* ruled in favour of a prisoner
and decided that the Romanian State (through the
Ministry of Public Finance) should pay the applicant
the amount of 4,500 lei as civil damages. Specifically,
in the present case, the court held that the applicant was
subjected to detention conditions (in a police detention

4 Resolution CM/ResDH(2016)28 Execution of the judgments of the European Court of Human Rights, adopted by the Committee of
Ministers on 8 March 2016 at the 1250" meeting of the Ministers’ Deputies, available at: https:/search.coe.int/cm/Pages/result_details.aspx

?0bjectiD=09000016805c1a5b, accessed 12.03.2018.

4 ECtHR, judgment from 25.11.2014, in the case of Vasilescu v. Belgium, no. 64682/12.
4 ECtHR, judgment from 27.01.2015, in the case of Neshkov and others v. Bulgaria, nos. 36925/10, 21487/12, 72893/12, 73196/12,

77718/12 and 9717/13.

4 ECtHR, judgment from 10.05.2016, in the case of Varga and others v. Hungary, nos. 14097/12, 45135/12, 73712/12, 34001/13, 44055/13,

and 64586/13.

“ R. F. Geaminu, Mijloace de protectie a persoanelor condamnate la pedepse privative de libertate, 252-255.

49 Vrancea District Court, 1% Civil section, judgment no. 96/2012.
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center, but the findings of the court are valid, mutatis
mutandis, in the case of prisons) contrary to art. 3 of the
European Convention (only 2.5 sq.m. of personal space
in the detention room, the lack of separation of the non-
smokers from the smokers, the toilet did not meet the
minimum requirements regarding privacy, the lack of
access to the toilet during the night). These conditions
were judged by the court as having a strong impact on
the state of health and dignity of the person, so it was
necessary to award compensating damages.

Regarding the compensatory damages that need
to be awarded to prisoners for overcrowding and on the
account of the material conditions of detention, the
ECtHR ruled® that as to the domestic law on
compensation, it must reflect the existence of the
presumption that substandard conditions of detention
have occasioned non-pecuniary damage to the
aggrieved individual. Substandard material conditions
are not necessarily due to problems within the prison
system as such, but may also be linked to broader issues
of penal policy. Moreover, even in a situation where
individual aspects of the conditions of detention
comply with the domestic regulations, their cumulative
effect may be such as to constitute inhuman treatment.
As the Court has repeatedly stressed, it is incumbent on
the Government to organise its prison system in such a
way that it ensures respect for the dignity of detainees.
The level of compensation awarded for non-pecuniary
damage by domestic courts when finding a violation of
art. 3 must not be unreasonable taking into account the
awards made by the Court in similar cases. The right
not to be subjected to inhuman or degrading treatment
is so fundamental and central to the system of the
protection of human rights that the domestic authority
or court dealing with the matter will have to provide
compelling and serious reasons to justify their decision
to award significantly lower compensation or no
compensation at all in respect of non-pecuniary
damage.

2.4.2. Measures put in place after the date on
which the pilot-judgment was delivered

Regarding the measures put in place by the
Romanian state, following the judgment in the lacov
Stanciu case, the Romanian Government adopted in
2012 a Memorandum by which the main lines of action
were approved with a view to remedy the issues
acknowledged. Also, at the beginning of 2016, the
Romanian Goverment approved the Memorandum with

the topic ECHR s intention to apply the pilot-judgment
procedure in cases dealing with detention conditions,
followed by the elaboration of the Plan of Measures
attached to Recommendation no. 2 of the Memorandum
which aims at improving the conditions of detention
and reducing the overcrowding. Against this
background, the National Prison Administration
initiated measures for increasing and modernization of
the accomodation capacity, according with the
timetable approved, and the National Probation
Department took measures for strengthening the
probation system in order to allow for the
implementation of community measures and
sanctions®.,

By Law no. 169/2017 on the amendment and
supplementation of Law no. 254/2013 a compensatory
remedy was created for granting a benefit®?, meaning 6
days to be considered served for a number of 30 days
of confinement in improper spaces of detention. Out of
the total number of accommodation spaces, namely
187, the Justice Minister’s Order established 156 as
being improper, that is 83%. Between 19 October and
30 December 2017 a number of 912 persons deprived
of their liberty were released on term from the prisons
managed by the National Prison Administration,
following the application of the provisions of Law no.
169/2017. A number of 2,718 persons deprived of their
liberty benefitted of conditional release according with
court decisions, following the application of the
provisions of Law no. 169/2017%,

The current regulation of compensatory
mechanism leads to different solutions for persons in
similar legal situations and raises from this perspective
problems of incompatibility with fundamental law,
which will probably be considered by the
Constitutional Court at the right time. In the same line
of reasoning, application of benefits of the law only to
persons executing punishments (and as a consequence
exclusion of those who served full sentence or were
released on probation) creates the appearance of a
constitutional  conflict, in absence of another
compensatory mechanism available to these categories,
such as, for example, pecuniary compensation®.

Of course, the problems tackled in lacov Stanciu
were stredded out in the following pilot-judgment, as
the Court gave indications to the national authorities in
order to put an end to the overcrowding in prisons
problem. The Court, in Rezvimes and others case,

% ECtHR, judgment from 24.07.2012, in the case of lacov Stanciu v. Romania, no. 35972/05, para. 196-199.

51 Timetable for the implementation of measures 2018-2024 to resolve the issue of prison overcrowding and conditions of detention with a
view to executing the pilot-judgment Rezmives and others against Romania, delivered by the ECtHR on 25 aprilie 2017, 6, 7.

52 For an analysis of the new legal provisions see M. A. Hotca, Un bun inceput pentru respectarea hotararii-pilot in cauza Rezmives si altii
impotriva Romaniei — adoptarea Legii nr. 169/2017 privind modificarea si completarea Legii nr. 254/2013, 16.07.2017, available at:
https://juridice.ro/essentials/1328/un-bun-inceput-pentru-respectarea-hotararii-pilot-in-cauza-rezmives-si-altii-impotriva-romaniei-adoptarea-
legii-nr-1692017-privind-modificarea-si-completarea-legii-nr-2542013, accessed 12.03.2018.

%3 Timetable for the implementation of measures 2018-2024 to resolve the issue of prison overcrowding and conditions of detention with a
view to executing the pilot-judgment Rezmives and others against Romania, delivered by the ECtHR on 25 aprilie 2017, 9.

% See, in the volume of this conference, C. N. Magdalena, Compensatory action - a new legislative action imposed on national authorities
as consequence of recent case-law of the European Court of Human Rights (The International Conference CKS 2018 Challanges of the
Knowledge Society, Bucharest, May 11-12, 2018, 12" Edition, CKS eBook 2018, *Nicolae Titulescu” University Publishing House).

In the study the author analyses some of the problems arising after entry into force of the Law no. 169/2017 and tries to find practical answers
based on systemic, teleological and literal interpretation of substantive and procedural provisions.
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requested the following measures from the Romanian

authorities: to introduce measures to reduce

overcrowding and improve the material conditions of
detention.; to introduce remedies (a preventive remedy

— which had to ensure that post-sentencing judges and

the courts could put an end to situations breaching art.

3 of the Convention and award compensation — and a

specific compensatory remedy — which had to ensure

that appropriate compensation could be awarded for
any violation of the Convention concerning inadequate
living space and/or precarious material conditions).

2.4.2. Possible legislative measures to ensure
an efficient remedy for the damage caused such as a
compensatory remedy
. As provided in the Timetable mentioned above,

Romania will asess the prison overcrowding issue
by exploring the possibility of adopting some
legislative amendments with a view to awarding
a financial compensation to persons who have
applications pending with the ECtHR or who
have the grounds to lodge an application with the
ECHR.

Il.  The study of the legislations of other E.U.
member states on prison overcrowding reveals
different solutions in terms of awarding financial
compensation for the prisoners executing the
penalty in conditions that infringe art. 3 ECHR:

> In Slovenia, a measure provided by the law for
obtaining compensatory remedy for inadequate
conditions of detention is available under general
civil law provision of art. 179 of the Obligations
Code™ in respect of damage sustained by
prisoners. The procedure in which damage can
be awarded to prisoners is a judicial (civil)
procedure.

As regards prisoners who are still serving their
terms, these prisoners can avail themselves of the
avenue also provided in art. 84 of the Enforcement of
Penal Sanctions Act to claim compensation directly
from the person who inflicted the damage, as well as
the general civil law avenue provided in art. 179 (in
relation to art. 147) of the Obligations Code. Article 84
of the Enforcement of Penal Sanctions Act governs the
possibility of obtaining compensation for violation,

related to torture or other cruel, inhuman or degrading
treatment, as defined in Article 83 (see Paragraph 52)
also directly from the person, who caused the damage.
The purpose of the provision of Article 84 is to expose
direct liability for damages from an individual, who is
responsible for violation (torture or other forms of
cruel, inhuman or degrading treatment) against the
prisoner, in this respect the provision acts as a deterrent.
Article 84 is a subsidiary remedy, as in accordance with
the general rules of compensation (art. 147 of the
Obligations Code on legal persons’ liability — meaning
the civil law liability of the Republic of Slovenia) —
therefore the employee of the prison that caused the
damage, as well as his employer - the state - are liable
for damages®®.

» In Bulgaria, Section 3 of the 2009 Execution of
Punishments and Pre-Trial Detention Act
prohibits torture, cruel, inhuman or degrading
treatment, provides that detention in poor
conditions also amounts to such treatment, and
gives a nonexhaustive list of circumstances
which represent such treatment. The aim of this
definition is to serve as clear guidance to the
prison administration, the prosecutors and the
relevant courts as to when conditions of
detention go beyond the normal degree of
suffering inherent in detention. The newly
introduced procedures, which serve as remedies,
clearly refer to that definition. As to the existence
of a compensatory remedy, a new procedure has
been introduced for awarding compensation. It
contains explicit rules for shifting the burden of
proof to the prison administration once a prima
facie case is submitted to the court, a
presumption that non-pecuniary damage have
occurred due to the poor conditions of detention,
and examination of the cumulative effect of the
conditions on the detainee. The new provisions
respond to the criticism of the Court and are in
line with the requirements identified in its case-
law®’.

> In Hungary, a new compensation procedure has
been introduced in the Act No. CCXL of 2013
for the compensation for the grievances caused

%5 (1) Just monetary compensation independent of the reimbursement of material damage shall pertain to the injured party for physical
distress suffered, for mental distress suffered owing to a reduction in life activities, disfigurement, the defamation of good name or reputation,
the curtailment of freedom or a personal right, or the death of a close associate, and for fear, if the circumstances of the case, particularly the
level and duration of distress and fear, so justify, even if there was no material damage.

(2) The amount of compensation for non-material damage shall depend on the importance of the good affected and the purpose of the
compensation, and may not support tendencies that are not compatible with the nature and purpose thereof.

% Action report. Communication from Slovenia concerning the Mandié and Jovi¢ group of cases v. Slovenia (Application No. 5774/10),
DH-DD(2017)686, 1294th meeting (September 2017) (DH), para. 56, 63, available at: https://rm.coe.int/1680727da8, accessed 12.03.2018.

57 Action report. Communication from Bulgaria concerning the cases of Kehayov and Neshkov and others v. Bulgaria (Applications No.
41035/98, 36925/10), DH-DD(2018)13, 1310th meeting (March 2018) (DH), 6-7, available at: https://rm.coe.int/1680727da8, accessed
12.03.2018. The penitentiary judge shall oblige the state to pay the awarded compensation amount; the organisational unit of the Ministry of
Justice shall make arrangements for the payment within 60 days upon the service of the decision.

The right to submit a compensation claim was necessary, for reasons of equity, to be extended for inmates having suffered injury earlier,
provided that less than one year has elapsed from the termination of the injurious placement condition to the entry into force of the right to file
a compensation claim. Moreover, the right to file a compensation claim shall also be ensured to inmates whose applications complaining about
placement conditions allegedly violating the Convention are already registered by the Court, except where the inmate filed his application at a
date later than 10 June 2015 and by the date of the submission of the application more than one year has elapsed from the termination of the
injury. In respect of such applications the six-month absolute time limit started to run from the day of the entry into force of the amendment,
which is 1 January 2017.
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by the placement conditions violating
fundamental rights, amending the procedures of
the penitentiary judge. In elaborating the rules
pertaining to this remedy, special attention has
been paid to the effectiveness and efficiency
requirements specified by the Court: decision
shall be taken within a short time, on an objective
basis; the decision shall be duly reasoned; the
decision shall be enforced without delay; the
compensation award shall not be
“unreasonable”, that is, shall not be too low — but
may be lower than the compensation amount
likely to be awarded by the Court. Post-
conviction inmates and inmates detained on
other grounds are entitled to compensation for
not having been provided with the inmate living
space specified in the law and for any other
placement conditions violating the prohibition of
torture or cruel, inhuman or degrading treatment,
in particular for violations caused by unseparated
toilets, lack of proper ventilation or lighting or
heating and  disinsectisation  (henceforth
together:  placement conditions  violating
fundamental rights). Compensation shall be
granted for the number of days spent in
placement conditions violating fundamental
rights. The daily compensation tariff shall be
minimum HUF 1,200 but maximum HUF 1,600.
The proceedings shall be conducted by the
penitentiary judge having jurisdiction at the
place of the detention or, in case the inmate has
already been released, at the place where the
penal institution having released the inmate is
seated.%®

» In France, although there is no specific
legislation regulating on various compensation
mechanisms due to prison overcrowding, still art.
22 of the Penitentiary Law of 24 November 2009
states that “the prison administration
guarantees to every detained person the respect
of his dignity and his rights”.

To obtain compensation in the case of conditions
of detention contrary to human dignity, it is necessary
to proceed in two stages: administrative and then
judicial. The detainee must first make a written request
to the director of the prison. Then in case of refusal,
appeal to the administrative court. The conditions for
the State’s responsibility for the conditions of detention
have recently been clarified by case law®® - the detainee
has to demonstrate that his conditions of detention are

so bad that they disregard the principle of human

dignity. In that case, the judge will automatically

conclude that there is “moral damage” that the State has
to compensate.

I1l. The drafting of the future legislation should bare
in mind the following topics that have to be
regulated:

» the categories of prisoners that may benefit of the
compensatory remedy for poor conditions of
detention;

» the institution that can award the compensation;

» the procedure to be followed (an admistrative
one or rather a judicial procedure) and means of
appeal;

» the institution competent to implement the
measure;

» if the case of retroactivity, the past time frame in
which compensations may be awarded;

» the amount of money (or other advantages) that
may be awarded as a compensatory remedy.
Also, the future law on compensatory remedy can

be developed following the principles and approach set

out in Law no. 169/2017: the amount of money to be
awarded to a person who served the penalty under
improper conditions (and in relation to which the
person did not earn any extra days according with art.

55! of Law no. 254/2013) shall be determined by

multiplying these extra days earned with an amount of

money established for each extra day earned.

Another option, just as valid, and, perhaps, more
simple to be put in practice is the determination of the
total number of days in wich a person served the
penalty under improper conditions and then multiply
the number with a fixed amount of money.

In any case, the procedure should allow the free
access to a court in order for the prisoner to obtain a
financial compensation for the execution of the
custodial penalty in conditions that infringe art. 3
ECHR. Such a procedure will respect the requirements
set out in art. 13 (right to an effective remedy) ECHR:
”Everyone whose rights and freedoms as set forth in
this Convention are violated shall have an effective
remedy before a national authority notwithstanding
that the violation has been committed by persons acting
in an official capacity.”

3. Conclusions

Regarding the activity of executing the custodial
criminal penalties, in the doctrine® it was considered

%8 Action report. Communication from Hungary concerning the cases of Varga and Istvan Gabor Kovacs v. Hungary (Applications No.
14097/12, 15707/10), DH-DD(2017)1012, 1294th meeting (September 2017) (DH), available at: https://rm.coe.int/16806b942c, accessed

12.03.2018.

% See The Rouen Administrative Court (TA Rouen, March 27, 2008), available at: https://actu.dalloz-etudiant.fr/fileadmin/

actualites/pdfs/AJDA2008-668.pdf, accessed 12.03.2018.

See, also, Administrative Court of Appeal (CAA) of Douai (1% ch.) 12" November 2009, no. 09DA00782; ord. pdt. [order by the presiding
judge] CAA Douai, 26" April 2012, no. 11DA01130, in Opinion of 22nd May 2012 of the French Controleur général des lieux de privation

de liberté concerning the number of prisoners,
surpopulation_20120522_EN.pdf, accessed 12.03.2018.

available at:

http://www.cglpl.fr/wp-content/uploads/2012/12/AVIS _

8 M. Udroiu, O. Predescu, Protectia europeand a drepturilor omului si procesul penal romdn (C.H. Beck Publishing House, Bucharest,

2008), 380-381.
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that the regulation proposed by the Romanian legislator
regarding the general conditions for the execution of
the custodial measures satisfies the European
requirements in the matter. The assessment of a
violation of the rights guaranteed by art. 3 ECHR is,
however, made in relation to the effective rights and
facilities enjoyed, in particular, by the persons deprived
of their liberty and not by the abstract rights provided
for in domestic law. In fact, there are many places of
detention in Romania where overcrowding makes it
impossible to secure a bed for every person deprived of
liberty or the minimum space for cells where there are
more prisoners; providing adequate food, products for
body hygiene, access to natural light, ventilation is still
a problem.

It should be stressed out that the Romanian
legislator makes efforts to comply with the standards
imposed at European level, especially in the case where
we make a comparative analysis with the provisions of
the previous law on the execution of punishments - Law
no. 23/1969, which generically stipulated the right of
prisoners to rest and walk, without any provisions
regarding the accommodation of convicted persons, the
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SPECIAL CONFISCATION IN THE CASE OF THE OFFENCE OF MONEY
LAUNDERING OF PROCEEDS FROM TAX EVASION

Mihai Adrian HOTCA*

Abstract

The academic literature and the case-law are concerned with the relationship between the tax evasion offence and
the money laundering offence, when the money laundered come from the first offence. More exactly, the question is whether
the penalty of special confiscation of the proceeds from tax evasion may still be imposed on a person who committed both

offences and is ordered to pay the tax liabilities.

In this article we would like to answer this legal issue, taking into account the relevant legal provisions and case-

law.

Keywords: tax evasion, money laundering, offences, first offence, confiscation.

1. Introduction

Decision no. 23/2017, published in the Official
Journal of Romania, Part I, No 878 of 8 November
2017 deals with the legal issue of whether : ”When
interpreting the provisions of Article 33 of the Law no.
656/2002 on preventing and sanctioning money
laundering and of Article 9 of the Law no. 241/2005 on
preventing and fighting tax evasion, in the case of
concurrent offences consisting of the tax evasion
offence and the money laundering offence, it is
necessary to take the security measure of special
confiscation of the amounts of money which were the
subject of the money laundering offence and which
derive from the commission of the tax evasion offence
and to order the defendants to pay the amounts
representing tax liabilities due to the state as a result of
the commission of the tax evasion offence and, if so, the
amount subject to confiscation is represented by the
total amount of the expenses which are not based on
real operations or by the value of the damage caused to
the state budget as a result of the commission of the tax
evasion offence provided for in Article 9(1)(c) of the
Law No 241/2005?”.

Prior to this Decision, the relevant case-law was
not unitary, the following views being expressed, as far
as we know:

» The special confiscation, pursuant to Article 33
of the Law no. 656/2002, is not required in
conjunction with the obligation to pay the
amounts representing the tax liabilities due to the
state as a result of the commission of the tax
evasion offence;

» The special confiscation, pursuant to Article 33
of the Law no. 656/2002, may be ordered, but
only in respect of the assets derived from the

commission of the pre-requisite offence (tax
evasion);

» The special confiscation, pursuant to Article 33
of the Law no. 656/2002, shall be ordered in
respect of the difference between the value of the
recycled assets and the value of the assets which
are the subject of the tax evasion offence;

» The special confiscation, pursuant to Article 33
of the Law no. 656/2002, shall be ordered in
respect of the value of the recycled assets,
regardless of whether the active subject was
required to pay or not or has actually paid the
amounts representing the consideration for the
assets which were the subject of the tax evasion
offence.

2. Applicable legal provisions

According to Art. 29 of the Law no. 656/2002 :(

1) The following shall constitute money laundering

offence and shall be punishable by 3 to 10 years of

imprisonment:

a) the change or transfer of assets, knowing that they
derive from the commission of offences, for the
purpose of hiding or concealing the unlawful
origin of those assets or in order to help the person
who committed the offence of which the assets
derive to circumvent the investigation, the trial or
the enforcement of the penalty;

b) The hiding or the concealment of the true origin,
location, arrangement, movement or ownership of
the assets or of the rights over them, knowing that
the assets derive from the commission of offences;

c) The acquisition, the possession or the use of assets,
knowing that they derive from the commission of
offences”.

According to Art. 33 of the Law no. 656/2002:

”(1) In the case of money laundering and terrorist

* Professor, PhD, Faculty of Law, “Nicolae Titulescu” University, Bucharest (e-mail: mihaihotca@gmail.com)
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financing offences, the provisions of Article 118 of the
Criminal Code! on confiscation of assets shall apply.

(2) If the assets subject to confiscation are not
found, their cash equivalent or the assets acquired shall
be confiscated instead...

(3) The revenue or other material benefits
obtained from the assets referred to in paragraph (2)
shall be confiscated.

(4) If the assets subject to confiscation cannot be
individualised from the assets legally acquired, assets
up to the value of the assets subject to confiscation shall
be confiscated.

(5) The provisions of paragraph (4) shall apply
accordingly to the revenue or other material benefits
obtained from the assets subject to confiscation, which
cannot be individualised from the assets legally
acquired.

(6) In order to ensure the enforcement of the
confiscation of assets, the adoption of the
precautionary measures provided for in the Code of
criminal procedure is mandatory”.

According to Art. 9 para (1) of the Law no.
241/2005:"The following acts committed for the
purpose of avoiding the discharge of tax liabilities shall
constitute tax evasion offences and shall be punishable
by 2 to 8 years of imprisonment and the prohibition of
certain rights:

a) The concealment of the asset or of the taxable
or chargeable source;

b) The omission, in whole or in part, of disclosing
in the accounting records or other legal documents, the
commercial operations carried out or the revenue
obtained;

c) The disclosure in the accounting records or
other legal documents, of the expenditures which are
not based on real operations or the disclosure of other
fictitious operations;

d) The alteration, the destruction or the
concealment of accounting documents, memories of

ticketing machines or electronic tax cash registers or of
other means for data storage;

e) The preparation of double accounting records,
using documents or other means of data storage;

f) the circumvention of financial, tax or custom
checks by failing to declare, fictively declaring or
inaccurately declaring the principal or secondary
places of business of the persons checked;

g) The substitution, the degradation or the
disposal by the debtor or by third parties of seized
assets, in accordance with the provisions of the Code of
tax procedure and the Code of criminal procedure”.

According to Article 112 of the Criminal Code :”(
1) The following shall be subject to special
confiscation:

a) assets produced by perpetrating any offence
stipulated by criminal law;

b) assets that were used in any way, or intended
to be used to commit an offence set forth by criminal
law, if they belong to the offender or to another person
who knew the purpose of their use;

c) assets used immediately after the commission
of the offence to ensure the perpetrator’s escape or the
retention of use or proceeds obtained, if they belong to
the offender or to another person who knew the purpose
of their use;

d) assets given to bring about the commission of
an offence set forth by criminal law or to reward the
perpetrator;

e) assets acquired by perpetrating any offence
stipulated by criminal law, unless returned to the victim
and to the extent they are not used to indemnify the
victim;

f) assets the possession of which is prohibited by
criminal law”.

1 Article 118 belongs to the former Criminal Code. Now, it is Article 112 of the Criminal Code. According to Article 112 of the Criminal

Code: (1) The following shall be subject to special confiscation:

a) assets produced by perpetrating any offence stipulated by criminal law;
b) assets that were used in any way, or intended to be used to commit an offence set forth by criminal law, if they belong to the offender or

to another person who knew the purpose of their use;

c) assets used immediately after the commission of the offence to ensure the perpetrator’s escape or the retention of use or proceeds obtained,
if they belong to the offender or to another person who knew the purpose of their use;

d) assets given to bring about the commission of an offence set forth by criminal law or to reward the perpetrator;

e) assets acquired by perpetrating any offence stipulated by criminal law, unless returned to the victim and to the extent they are not used to

indemnify the victim;
f) assets the possession of which is prohibited by criminal law.

(2) In the case referred to in par. (1) lett. b) and c), if the value of assets subject to confiscation is manifestly disproportionate to the nature
and severity of the offence, confiscation will be ordered only in part, by monetary equivalent, by taking into account the result produced or

that could have been produced and asset’s contribution to it. If the assets were produced, modified or adapted in order to commit the offence

set forth by criminal law, they shall be entirely confiscated.

(3) In cases referred to in par. (1) lett. b) and c), if the assets cannot be subject to confiscation, as they do not belong to the offender, and the
person owning them was not aware of the purpose of their use, the cash equivalent thereof will be confiscated in compliance with the

stipulations of par. (2).

(4) The stipulations of par. (1) lett. b) do not apply to offences committed by using the press.
(5) If the assets subject to confiscation pursuant to par. (1) lett. b) - e) are not to be found, money and other assets shall be confiscated

instead, up to the value thereof.

(6) The assets and money obtained from exploiting the assets subject to confiscation as well as the assets produced by such, except for the

assets provided for in par. (1) lett. b) and c), shall be also confiscated”.
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3. Solution of the legal issue and main
considerations

By Decision No 23/2017, the High Court of
Cassation and Justice - the formation for solving
criminal law issues decided: In interpreting the
provisions of Article 33 of the Law no. 656/2002 on
preventing and sanctioning money laundering and of
Article 9 of the Law no. 241/2005 on preventing and
fighting tax evasion, in the case of concurrent offences
consisting of the tax evasion offence and the money
laundering offence, the adoption of the security
measure of special confiscation of the amounts of
money which were the subject of the money
laundering offence and which derive from the
commission of the tax evasion offence in conjunction
with the obligation of the defendants to pay the
amounts representing tax liabilities due to the state
as a result of the commission of the tax evasion
offence is not required”.

The supreme court has held in the reasoning of
the decision: ”Given that the amount of money
acquired as a result of the commission of an offence
is no longer in possession of the offender, but it has
been used for compensating the injured person, the
prerequisite of possessing the result of an offence no
longer exists and, by default, there is no state of
danger, and the security measure of special
confiscation is not justified in any way (...).

In case of a damage resulted from the commission
of the tax evasion offence, this must be compensated,
the confiscation measure as a result of the money
laundering offence being no longer operable, whereas
we are in the presence of a single damage, and the
simultaneous application of the two measures would
result in a double punishment of the person charged
and convicted for committing both offences”.

4. The effects of the Decision No 23/2017
and other consequences of the concurrent
offences of tax evasion and money laundering

4.1. The special confiscation, pursuant to
Article 33 of the Law no. 656/2002, shall be excluded
if the court ordered ,,the payment of the amounts
representing tax liabilities due to the state as a result
of the commission of the tax evasion offence”

It follows from the Decision No. 23/2017 that
both the payment of the amounts representing tax
liabilities due to the state, as a result of the commission
of the tax evasion offence, and the special confiscation
measure having the same object may not be ordered.

The assets which may be the subject of the money
laundering offence are always assets derived from the
commission of offences. It can be said about the object
of the money laundering offence that it coincides,
partially (when only a part of the assets of criminal
origin are laundered) or totally (when all assets of

criminal origin are laundered) with the object of the
pre-requisite offence (predicate, main).

In other words, the value of the object of the
money laundering offence may be lower or equal to
that of the object of the offence from which it is
derived. In principle, the value of the object of the
money laundering offence may not exceed the value
of the object of the main offence.

There is one exception to this rule. It is the case
in which the dirty assets laundered had results [revenue
or benefits, in accordance with Article 33(2) of the Law
No 656/2002].

For illustration, we offer an example. Let's
suppose that a person (the defendant X) is charged, as
offender, together with an accomplice (the defendant
Y), with the commission of the tax evasion offence
[Article 9(1)(c) of the Law No 241/2005] and money
laundering offence [Article 29(1)(b) of the Law No
656/2002], consisting in the circumvention of the
payment of the VAT (amounting to Lei 38,000) by
recording fictitious operations (amounting to Lei
200,000), in the accounting records of the company that
he managed, and then used the amount evaded (Lei
38,000) for the purchase of land. In fact, the amount of
Lei 200,000 (of lawful origin) was paid by bank
transfer into the account of the company that issued
invoices concerning the unreal operations, and was
subsequently withdrawn from the ATM by the
administrator () of this company and then refunded to
the perpetrator (X) of the tax evasion offence.

The amount of Lei 38,000 was subsequently used
for the purchase of a plot of land, and the amount of Lei
162,000 (the lawful amount) was used for crediting the
company. We specify that the company pays the
turnover tax.

In such a case, if X did not pay voluntarily the tax
liabilities, the court will order him to pay the tax
liabilities due to the state as a result of the commission
of the tax evasion offence, i.e. the amount of Lei
38,000.

In such a case, the possibility of ordering the
confiscation of the amount of Lei 38,000 is excluded,
because this amount has already been taken into
account for establishing the liability for the damage
caused as a result of the commission of the tax evasion
offence.

4.2. May the special confiscation be ordered,
pursuant to Article 33 of the Law no. 656/2002, in
respect of the assets which do not derive from
criminal activities?

The answer is definitely no. The special
confiscation, pursuant to Article 33 of the Law no.
656/2002, may only be ordered in respect of the assets
of criminal origin, i.e. the dirty assets derived from
offences and certainly not in respect of assets of lawful
origin.

Moreover, it follows very clearly from the
operative part of the Decision no. 23/2017 that the
security measure of special confiscation of the
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amounts of money which were the subject of the
money laundering offence and which derive from
the perpetration of the tax evasion offence in
conjunction with ordering the defendants to pay the
amounts representing the tax liabilities due to the
state as a result of the commission of the tax evasion
offence is not necessary”.

Where the dirty money derives from the
commission of the tax evasion offence, if the active
subject, common to both offences (tax evasion and
money laundering), was ordered to pay the amount
which represents the value of the tax liabilities,
according to Decision No 23/2017, the security
measure of special confiscation may no longer be taken
against him.

Thus, in the example above, where the amount
transferred within the framework of the fictitious
operation amounted to Lei 200,000, the application of
the provisions on special confiscation is excluded de
plano because this entire amount had a lawful origin.
The fact that, following the bank transfer into the
account of the company managed by Y and the
disclosure of the fictitious operations in the accounting
records, a part (Lei 38,000) of this amount (Lei
200,000) acquired criminal origin does not entail the
contamination and the dirtying of the entire amount
transferred?.

4.2. May the special confiscation, pursuant to
Article 33 of the Law no. 656/2002, have as their
object clean money?

The special confiscation, pursuant to Article 33 of
the Law no. 656/2002, may not have as object clean
money of lawful origin. In the example above, the
amount of Lei 162,000, which consists in the difference
between the amount transferred and the amount evaded,
may not be confiscated, whereas it has a lawful origin.

The only amount that could be subject to special
confiscation was the amount of Lei 38,000, which was
excluded from the payment to the general consolidated
budget, but in this case only provided that the civil party
(the state) does not join proceedings as civil party or if
the value of its claims are lower than the evaded
amount. In our example, taking into account that the
defendant X was ordered to pay for the damaged caused
by the tax evasion offence, i.e. the amount of Lei
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4.3. May the special confiscation, pursuant to
Article 33 of the Law no. 656/2002, be ordered when
the damage consisting in the evaded amount was
voluntarily paid during the criminal investigation or
trial?

The answer is negative. We have seen above that,
according to Decision no. 23/2017, the security
measure of special confiscation, pursuant to Article 33
of the Law no. 656/2002, may not be taken if the court
ordered the ”payment of the amounts representing tax
liabilities due to the state as a result of the commission
of the tax evasion offence”.

That being the case, a fortiori, the same solution
is also valid when the damage consisting in the evaded
amount was voluntarily compensated during the
criminal investigation or trial.

5. Conclusions
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After the publication in the Official Journal of the
Decision No. 23/2017 on solving the legal issue
examined in this article, the case-law began to change
according to this Decision.
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CONSIDERATIONS REGARDING THE PREVENTIVE MEASURE OF JUDICIAL
CONTROL ON BAIL.

Andrei-Viorel IUGAN*

Abstract

The judicial control on bail is one of the five preventive measures provided by the New Criminal Procedure Code.
The faulty way of regulating the preventive measure of judicial control on bail has determined an extremely low applicability
of this preventive measure in the judicial practice of our country.

Both in doctrine and jurisprudence there is controversy over the procedure to be followed in order to take the measure
of judicial control on bail. In a doctrinal opinion it was shown that there is a preliminary stage of admissibility in principle
and that the provisions of art. 242 C.P.P. shall be applied by analogy. This is one of the problems we intend to analyze in our

study.

In the Western countries legislation, such a measure is widespread, being considered a viable alternative to the
deprivation of liberty. The threat of losing a very large amount of money will obviously cause the defendant to weigh heavily
the way he respects the obligations imposed by the judicial bodies.

The jurisprudential controversies previously described with regards taking this measure, controversies born from
the very wording used by the legislator, prompted many prosecutors to be reluctant to order / take such a measure.

We hope that in the future, the regulation of judicial control will be given greater attention and this preventive
measure will truly become a genuine alternative to custodial preventive measures.

Keywords: preventive measures, bail, judicial control, prosecutor, court.

1. Introductory notions

Judicial control on bail is one of the 5 preventive
measures regulated by the Romanian criminal
procedural law. This measure may be ordered during
the prosecution, as a rule, by the prosecutor.

The judge of rights and freedoms may also
impose judicial control during the criminal proceedings
but only if he / she rejects the proposal for preventive
arrest / home arrest and takes the measure of judicial
control on bail or disposes the replacement of the
preventive arrest / home arrest with judicial control on
bail (either on the occasion of the rejection of the
proposal to extend the preventive arrest / home arrest or
on the occasion of solving a separate request for
replacement).

The judge of rights and freedoms will never be
notified by the prosecutor with a proposal to take the
measure of judicial control on bail. In the preliminary
chamber procedure, the competence to rule on judicial
control on bail lies with the judge hearing the
preliminary hearing and at the trial stage with the court.

With regards the conditions to be fulfilled in order
for this measure to be taken, we find that while judicial
control is a restrictive measure, the conditions are
identical to those required for measures of
imprisonment or house arrest / preventive arrest.

Thus, for taking this preventive measure, there
must be at least one of the following cases:

- The defendant fled or was hiding in order to evade
the criminal investigation or trial, or to make

preparations of any kind for such acts;

- The defendant tried to influence another
participant to the incriminated act, an expert or witness
or tried to destroy, alter or conceal evidence or lead
another person to have such a behavior;

- The defendant puts pressure on the injured party
or tries to make a fraudulent deal with him;

- There is reasonable suspicion that, after the
criminal proceedings have been initiated against him,
the defendant intentionally committed a new offense or
he/she is preparing to comit a new offense;

- If it stemms out of the evidence collected the
reasonable suspicion that he /she has committed any of
the offenses provided by art. 223(2) Code of Criminal
Procedure (C.P.P.) and on the basis of the assessment
with regards: the seriousness of the offense, the manner
and circumstances of committing the offense, the
entourage and the environment from which the
defendant originates, the criminal history and other
circumstances concerning the person, it is concluded
that taking the preventive measure of restricting one's
freedom is necessary to remove a state of danger for the
public order.

We consider that the legislator's option is open for
criticism and we see no justification for the existence of
any differences between the conditions for imposing
judicial control and the conditions for judicial control
on bail. De lege ferenda, we believe that only the
general conditions provided for in art. 202 Criminal
Code (C.C) should apply: that there is sufficient
evidence or sound clues from which it would result a
reasonable suspicion that the defendant has committed
an offense; that criminal proceedings have been

* Assistant Professor, PhD, Faculty of Law, “Nicolae Titulescu” University, Bucharest (e-mail: andyiugan@yahoo.com).
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initiated; the judicial control on bail is necessary to
ensure the proper conduct of the trial, preventing the
defendant absconding from prosecution or trial or to
prevent commission of another offense; the judicial
control on bail must be proportionate to the seriousness
of the accusation brought to the person against whom it
is taken and necessary to achieve the aim pursued by its
disposition; there must be no cause that would prevent
the initiation or prosecution of the criminal action; the
defendant has been previously heard in the presence of
an attorney elected or appointed ex officio.

2. The procedure for judicial control on
bail in the course of the criminal prosecution
stage

Both in doctrine and jurisprudence there is
controversy over the procedure to be followed in order
to take the measure of judicial control on bail. In a
doctrinal opinion it was shown that there is a
preliminary stage of admissibility in principle and that
the provisions of art. 242 C.P.P. shall be applied by
analogy. At this stage the prosecutor determines the
value of the bail and sets the payment term for this
amount. Subsequently, after the bail has been paid, the
prosecutor would have ordered this preventive
measure, setting out the obligations and measures that
the defendant must respect?.

However, jurisprudence is almost unanimous in
considering that all steps in ordering the measure of
judicial control on bail take place in a single stage.
Thus, in a case filed by ICCJ, it was shown that in the
case of the replacement of the preventive arrest with the
measure of judicial control on bail, the legislator
provided for a special procedure distinct from just
taking the measure of judicial control on bail. Thus, if
in the first situation it is necessary to go through the
admissibility phase in principle and to lodge the bail
before the replacement (Article 242(10) C.P.P), in the
second situation the measure is taken without going
through distinctive steps such as the admissibility in
principle (art. 216 rap. to art. 212-216 C.P.P.)2.

Likewise, it has been shown that the measure
judicial control on bail is ordered uno ictu by the
prosecutor through a reasoned order which shall
contain the duration of the measure, the obligations
imposed on the defendant, the amount of bail and the
conditions of deposit. The legal provisions in force do
not provide for a stage of admissibility in principle nor
the need to obtain the defendant's consent®.

The jurisprudence identified at the level of the
Supreme Court, since the entry into force of the new
Code of Criminal Procedure to this date, shows that, in
all cases, the prosecutor has issued ordinances to take

the measure of judicial control uno ictu, without
passing through the stage of admissibility in principle.
The same case-law shows that the court, by examining
the lawfulness of the measure, on request of the defense
or on its own initiative, did not rely on the absence of
the admissibility stage in principle as a vice in the
proceedings and the deposit of the bail was not
considered a sine qua non condition for the
ascertainment of the measure. (...) This procedure of
taking the measure of judicial control on bail uno ictu
is not inconsistent with the hypothesis of replacing the
measure of preventive arrest, separately regulated in the
Criminal Procedure Code Article 242, paragraph 10.
The abovementioned text is of a special nature - special
generalibus derogation. The fact that the text is not
applicable in the procedure for the taking of the
measure of judicial control on bail also results from a
simple systematic interpretation, seeing the place of the
norms in the sections of Title V, chapter I. Thus, at the
time of replacing the preventive arrest measure with the
measure of judicial control on bail, the same legislator
introduces an additional condition, the early payment
of the bail, at a distinct stage of admissibility in
principle. The distinct situation in which the legislator
foresees for the stage of admissibility in principle,
namely the replacement of the preventive arrest
measure, supports the usefulness or opportunity of the
early deposit of the bail. The different prerequisites
(replacing the preventive custody / taking the measure
of judicial control on bail) justify the different optics of
the legislator. As a consequence, the measure of
judicial control on bail is ordered by the prosecutor by
reasoned ordinance, which will contain the duration of
the measure, the obligations imposed on the defendant,
the amount of the bail and the conditions of the
deposit*.

What distinguishes the judicial control from the
judicial control on bail is the obligation to deposit the
bail. The most controversial issue with regard to the
judicial control on bail is to determine when the bail
must be paid, namely whether the measure can be
ordered only after the defendant has paid the bail or
whether the prosecutor can order the measure and the
defendant will subsequently deposit the set amount.

In the doctrine, the first opinion is almost
unanimous. It has been shown that the depositing of the
set sum is one of the conditions stipulated by the law in
order to proceed with the preventive measure; it was
found erroneous the practice of some judicial bodies of
taking the measure for a certain period by setting of a
term for the deposit that begins to run after the
beginning of the measure.

This latter interpretation is contradicted by the
express provisions of Art. 216 (1) C.P.P. that lists the
conditions under which the prosecutor may order

1V, Puscasu, C.Ghigheci, Proceduri penale, vol. 1, Ed. Universul Juridic, Bucharest, 2017, p. 753-754; also, C. Voicu in N. Volonciu,
A.S.Uzlau, Codul de Procedura Penala comentat,Ed. Hamangiu, Bucharest, p. 551.

21.C.C.J, court decision from 4.03.2014, unpublished.
%1.C.C.J., court decision no. 210 from 14.03.2016, unpublished.
41.C.C.J., court decision no. 286 from 6.04.2016, unpublished.
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judicial control on bail. If the defendant does not
deposit the sum set as bail, there is no impediment in
making a proposal for taking a custodial preventive
measure, since the preventive measure of judicial
control has already been considered insufficient to
achieve the purpose of preventive measures. Moreover,
it would be contrary to the principle of "nemo auditur
propriam turpitudinem allegans" that the guilty
pasivity of the defendant in the depositing of the bail
would lead to the creation of a more favorable situation
for him/her by taking a less restrictive measure of
rights®.

As regards the jurisprudence of the Supreme
Court, a single solution was given in this respect. As
such, the judge of rights and freedoms found that from
the provisions of art. 216 (1) C.P.P. it follows that the
deposit of the bail by the defendant is a precondition for
the legality, which must be fulfilled in order for the
measure of judicial control on bail to be ordered. Even
though the abovementioned legal provisions do not
stipulate that this measure could be taken by the
prosecutor only at the initiative of the defendant,
however, since the defendant can not be compelled to
deposit the bail, the judge of rights and freedoms finds
that this measure cannot be taken during the criminal
prosecution stage legally by the prosecutor alone, but
only with the consent or at the request of the defendant.

However, without being subjected to a custodial
perventive measure, it is logical that the defendant will
not be interested in requesting to take the measure of
judicial control on bail against him and thus to deposit
a bail. He /she would be interested in requesting the
application of this preventive measure only if he/ she
would had been subject to a measure depriving him/her
of his/her freedom; in such a case the replacement of
the measure of preventive arrest or of home arrest with
the measure of the judicial control on bail would be
ordered under the conditions provided by art. 242 (10)
and (11) of the C.P.P., either by the judge of rights and
freedoms, by the judge of the preliminary chamber or
by the Court, and not by the prosecutor. It follows that,
during the criminal prosecution, in theory, the measure
of judicial control on bail ordered by the prosecutor
may be taken, as provided by the provisions of Art. 216
(1) C.P.P. However, in practice, in the absence of the
defendant's agreement or request, the consequence is
the failure to comply with the condition for prior
deposit, and therefore the illegality of the measure, the
possibility for the prosecutor to dispose of this measure
becomes an illusory one, as it is the case here®.

The practice of the Supreme Court is in the sense
of ordering judicial control on bail also prior to the
payment of bail, as such until the defendant makes the
deposit, the precautionary measure is manifested as a

simple judicial control. It has been shown that the
current legislator, following the analysis of previous
regulations and its reflections in judicial practice, found
the usefulness of reforming the institution. Thus, the
current legislator has explicitly and willingly
abandoned the admission phase in principle, and the
grammatical interpretation of the final sentence of art.
216 (1) C.P.P. can not lead anymore to the conclusion
of the need for the early deposit of the bail. Such an
interpretation would be tantamount to adding to the law
or to enactment, the current legislator's will being to
take the measure of judicial control uno ictu and
simplify the procedure. Such an interpretation would be
tantamount to the enactment of the admissibility
procedure in principle according to the structure and
conditions of the repealed legal provision, in the
context in which the legislator waived this provision
and the case-law created in the light of the repealed text.
(...) The deposit of the bail, which requires personal
actions of the defendant, as successive actions to the
obligation imposed by the judicial body, is made after
its establishment through the only ordinance that the
procedure provides. Asking the prosecutor to issue two
ordinances, a first as to establish the bail (no other
obligations) and a second for the actual taking of the
measure and the determination of the rest of the
obligations to be imposed to the defendant, has no
coverage in the current legislation and comes in
flagrant contradiction with the text requiring the
establishment of all obligations, including amount of
the bail, through a single act’.

In another case, the judge of rights and freedoms
stated that considering that the measure of judicial
control on bail would come into force only after the bail
had been deposited would lead to the illogical situation
in which a defendant who is subject to regular judicial
control complies with all the obligations imposed from
the moment the ordinance was issued, while a
defendant who is subject to judicial control on bail,
hence a heavier preventive measure, would only
comply with all the obligations imposed at a later time,
after the deposit of the bail. Until the time the defendant
deposits the bail, the measure of judicial control on bail
has same efects, namely obligations imposed, as the
regular judicial control®.

In our opinion, this latter opinion is also the
correct one. Thus, the urgency of preventive measures
is taken into account. For example, if the prosecutor
considers that it is necessary for the proper conduct of
the criminal proceedings that the defendant should not
contact certain persons and not leave the territory of the
country, it is only natural that such restrictions occur
immediately. Allowing the defendant to delay the
execution of these obligations until the payment of the

5 C. Jderu, in M. Udroiu (coordonator), Codul de Procedurd Penald. Comentariu pe articole, Ed. C.H.Beck, Bucharest, 2017, p. 1046-1047;
also, M. Udroiu, Procedurd Penald. Partea Generald, Ed. C.H. Beck, Bucharest, 2016, p. 681, B. Micu, R. Slavoiu, A.G. Paun. Procedura
Penala. Curs pentru admiterea in magistratura si avocaturd, Ed. Hamangiu, Bucharest, p. 196; C. Voicu in N. Volonciu, A.S.Uzlau, quouted

work., p. 551.
61.C.C.J., court decision no. 145 from 24.02.2016, unpublished.
"1.C.C.J, court decision no. 286 from 6.04.2016, unpublished.
8 T. Prahova, court decision no. 475 from 6.10.2016, unpublished.
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bail would be practically a way of undermining the
purpose of the criminal proceedings. Practically, the
interpretation given by this last opinion, which we have
embraced, is the only one that allows the practical
application of the institution of judicial control on bail.

3. Appealing the ordinance to the judge of
rights and freedoms

The prosecutor's ordinance throught which the
preventive measure was ordered may be appealed
through a complaint lodged with the judge of rights and
freedoms belonging to the Court that would have
jurisdiction to hear the case at first instance.

The period within which the prosecutor's
ordinance may be appealed is 48 hours from the
communication of the ordinance by which the
preventive measure was taken.

The judge of rights and freedoms sets a deadline
and orders the defendant's summoning. The complaint
will be settled in the council chamber. The complaint
must be resolved within 5 days of registration. The
citation of the defendant is mandatory, but its absence
will not prevent the complaint from being judged. The
participation of the prosecutor is mandatory. The judge
of rights and freedoms listens to the defendant when he
/ she is present. The legal assistance of the defendant is
mandatory.

The main issue that triggered controversy in
practice regarding this procedure is the ability of the
judge of rights and freedoms to analyze the amount of
bail imposed by the prosecutor. In the doctrine, it has
been shown that the defendant can not challenge the
amount of the bail fixed by the prosecutor, because the
measure can be taken only after the bail has been
deposited. If the measure is taken, it means that the
defendant has deposited the bail, hence implicitly
accepting its value; the dissatisfaction with the amount
fixed by the prosecutor can be expressed by the refusal
to deposit the bail, which means that the measure will
not be taken®.

As we have seen before, depositing of the bail is
not a prerequisite for taking the preventive measure of
judicial control on bail, so it can not be argued that the
defendant has accepted the amount of the bail. From the
examination of the jurisprudence of the High Court it is
observed that a unitary practice has been formed
regarding the possibility of the judge of rights and
freedoms to reduce the amount of the bail in the
procedure provided by art. 216 rap. to art. 213 C.P.P.

In another opinion, it was found that, during the
appeal procedure, the judge of rights and freedoms has
the power to examine only the questions regarding the
legality of this preventive measure when dealing with
the complaint against the prosecutor's ordinance

® B. Micu, R. Slivoiu, A. G. Piun, quouted work., p. 197.

ordering the measure of judicial control. Therefore, the
judge of rights and freedoms can not censor the
prosecutor's assessment of the amount of bail imposed
but can only check whether the measure has been taken
in compliance with the legal provisions?,

To the contrary, it was found that the judge of
rights and freedoms, when examining the complaint,
may censure the unlawfulness of the bail, for example
if the sum is outside the legal ceilings or groundless
related issues relating to an excessive amount in
relation to the personal or financial situation of the
defendant™?.

In another case, the Supreme Court held that the
amount of bail of 500,000 lei (approximately 111,000
EUR), set by the prosecutor, reported to the seriousness
of the accusations made to the defendant, to its material
situation (which has approximately 53,400 EUR annual
total income - 13,400 EUR annual salary income plus
40,000 EUR annual income from other self-
employment activities, as evidenced by its latest wealth
declaration filed on file), but also to its legal obligations
(which are not to be neglected since the defendant has
5 children), is an excessively high value, which is
impossible to pay for the defendant. By making a
simple calculation, it was found that the defendant
could raise this sum if it would save all the income
earned over two years, and this entailing no expenditure
with daily maintenance and current expenses. A second
option for setting the amount of the bail, as provided by
the provisions of art. 217 (2) C.P.P., namely the
creation of a real, movable or immovable collateral,
within the limit of this amount of money, can not be
taken into account, since the defendant does not own
any immovable or movable property of such a value
(other than family jewels, which, in addition to not
being in its personal property, have a total value of
40,000 EUR, less than half of the value of the set bail)
12

On the same issue, another Court has stated that
the amount of the bail imposed by the prosecutor,
namely 300,000 lei, can be censored in the appeal
procedure, and from the analysis of the situation of all
the defendants it is established that the bail was set
differently for each defendant, without motivating the
criteria that were taken into account in establishing the
amounts. In the absence of criteria for differentiation
between defendants, the judge of rights and freedoms
considers that it is necessary to amend the amount set
as bail in relation to the seriousness of the accusations
made against them and the amount of the prejudice held
for each defendant. Therefore he proceeded with the
establishment of a set amount of 10% calculated from
the amount of the prejudice, for all defendants in
accordance with the principle of equal treatment,
considering that these amounts are not excessive and
impossible to be paid by the defendants. Thus, in

101,C.C.J., court decision no. 855 from 4.11.2015, unpublished; also, I.C.C.J., court decision no. 568 from 12.06.2014, unpublished.

11],C.C.J., court decision no. 286 from 6.04.2016, unpublished.
121,C.C.J., court decision no. 145 from 24.02.2016, unpublished.
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relation to the situation of the defendant for which an
estimated loss of 1.615.680 lei, consisting of profit tax
646.272 lei and VAT 969.408 lei, the judge of rights
and freedoms considers that the amount of the bail must
be reduced from 300.000 lei to 160,000 lei, taking into
account the damage caused to the state budget, as
estimated in the preliminary investigation report drawn
up by anti-fraud inspectors®.

In our view, this latter opinion is the correct one,
the defendant's ability to challenge the fact that he/she
has been forced to pay a sum of money is a clear
representation of an appeal against the violation of his
/her civil rights and obligations (including property
rights); such appeal would enable the defendant to
address the situation to a judge, according to art. 6
C.E.D.O. Moreover, the purpose of establishing the
procedure regulated by art. 213 C.P.P. is to allow the
judge of rights and freedoms to fully analyze the issues
covered by the prosecutor's ordinance. Also, given the
fact that the judge of rights and freedoms, according to
the law, rules on obligations that are often insignificant
(for example, that the defendant does not use arms), a
fortiori it's obvious that he should be able to analyze if
the amount of the bail imposed by the prosecutor,
which in some cases also amounts to several millions
of lei'4, is not disproportionate.

4. The bail.
forfeiture.

Notion. Restitution and

Depositing the bail shall be made on the
defendant's behalf through a deposit of a sum of money
at the disposal of the judicial body or by the creation of
a real, movable or immovable collateral, with the same
value as the set amount, in favor of the same judicial
body. The amount of the bail is of at least 1,000 lei and
is determined in relation to the gravity of the
accusation, the material situation and the legal
obligations of the defendant. The bail guarantees the
defendant's participation in the criminal proceedings
and compliance with the obligations established by the
judicial body that ordered the measure.

The bail is returned when the prosecutor
concludes that the case shall not be trialed. In this case,
the bail will be refunded even in cases where the
judicial control on bail was replaced with the measures
of preventive arrest or home arrest, namely if the
defendant violated in bad faith his/her obligations or
because there was a reasonable suspicion that he/ she

References

intentionally committed a new offense for which
criminal proceedings were initiated. There will be no
deductions (for example for the judicial costs set in
charge of the defendant) from the sum set as bail.
However, nothing prevents the prosecutor from taking
precautionary measures upon the sum set as bail.

The bail shall also be returned when the Court
reaches a final decision, if the measure of judicial
control on bail has not been replaced with the measure
of home arrest or preventive arrest. The bail shall be
returned in full, provided there are no provisions in the
Court's decision that out of this sum there wil be
deducted, in the following order, compensation for
damages caused by the offense, judicial costs or fines.

The bail is seized when the measure of judicial on
bail is replaced by the measure of home arrest or
preventive arrest, and the defendant / case has been sent
for trial. The bail is seized in full insofar as it has not
been ordered by the Court to deduct from the amount
set as bail, in the following order, compensation
granted for the repair of the damages caused by the
offense, the judicial costs or fines.

5. Conclusions.

The faulty way of regulating the preventive
measure of judicial control on bail has determined an
extremely low applicability of this preventive measure
in the judicial practice of our country. In the Western
countries legislation, such a measure is widespread,
being considered a viable alternative to the deprivation
of liberty. The threat of losing a very large amount of
money will obviously cause the defendant to weigh
heavily the way he respects the obligations imposed by
the judicial bodies. The jurisprudential controversies
previously described with regards taking this measure,
controversies born from the very wording used by the
legislator, prompted many prosecutors to be reluctant
to order / take such a measure. While it is not the subject
of the present study, we can not abstain from
emphasizing the fact that, although it is theoretically
possible to apply judicial control on bail when
requesting / extending the preventive measure of
preventive arrest or home arrest, practically this is
impossible. We hope that in the future, the regulation
of judicial control will be given greater attention and
this preventive measure will truly become a genuine
alternative to custodial preventive measures.
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LEGAL GUARANTEES FOR ENSURING THE RIGHT OF DEFENCE WITHIN
CRIMINAL PROCEEDINGS IN ROMANIA AND THE REPUBLIC OF MOLDOVA
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Abstract

This paper aims at providing a comparative study of the legal framework applicable in the legal systems of Romania
and the Republic of Moldova ensuring the exercise of the right of defence in criminal proceedings. A special focus shall be
placed on the fair-trial standards developed by the European Court of Human Rights in interpreting the European Convention
on Human Rights, as both Romania and the Republic of Moldova are Council of Europe members. The European system of
safeguarding the fundamental rights is made whole by the EU standards, which are briefly presented here (while binding for
the Member States, the EU model can also serve as a source of inspiration for third countries with which the EU would hold
periodic dialogues on various human rights topic). Subsequently, the applicable national provisions of both States, both
constitutional and pertaining to criminal procedure law, will be analysed by also making reference to relevant case-law in
order to convey the dynamics of the defence rights in practice. The comparative approach is appropriate in the case in point
to emphasise the common elements and values shared by the two legislations under examination, stemming from the consistency
with the ECHR model of protecting the right to a fair trial, in general, and the defence rights, in particular, while, at the same

time, revealing the national legal specificities.

Keywords: right of defence, criminal proceedings, fair trial, effective defence, ECHR standards

1. Introduction

1.1. Protecting the Right of Defence at the
Supranational Level

The right of defence, as all fundamental human
rights, benefits from both a national and a supranational
coverage within the applicable legal instruments.

At the supranational level, the concept of
“globalisation of human rights” indicates a common set
of values and standards promoted notably under the
United Nations, of which Romania and the Republic of
Moldova are members?.

Pursuant to Article 11 para. (1) of the 1948
Universal Declaration of Human Rights — a key UN
legal instrument — “everyone charged with a penal
offence has the right to be presumed innocent until
proved guilty according to law in a public trial at which
he has had all the guarantees necessary for his
defence” (emphasis added).

The right of defence is also enshrined under
Article 14 para. 3 of the 1966 UN International
Covenant of Civil and Political Rights.

The European model of safeguarding
fundamental rights is prominently represented by the
European Convention for the Protection of Human
Rights and Fundamental Freedoms (adopted in 1950),
the additional Protocols thereto and the case-law of the
European Court of Human Rights.

The European system for protecting human rights
is characterized by a jurisdictional duality manifested
by the European Court of Human Rights and the Court
of Justice of the European Union, functionally
complementing one another and being interdependent
from the regulatory point of view? The regulatory
interdependence is made evident by the primary EU
law, such as Article 6 of the Treaty on the European
Union, which, under para. 3, provides that fundamental
rights, as guaranteed by the European Convention on
Human Rights and as resulting from the constitutional
traditions of the Member States, shall constitute general
principles of EU law. Also, the Charter of Fundamental
Rights of the European Union, proclaimed in 2000 and
presently having the same legally binding force as the
EU treaties, expressly acknowledges and greatly relies
on the European Convention of Human Rights.

The right of defence is a prominent right under
European jurisdiction, as shall be shown herein.

1.2. Protecting the Right of Defence at the
National Level

When analysing the level of protection ensured at
the national level, there is a clear interrelation with the
applicable international legal instruments, which is to
be construed according to the following guidelines:

Firstly, the subsidiarity principle and the margin
of appreciation doctrine are concepts of paramount
importance in the Convention system.

* Professor, PhD, Faculty of Law, “Nicolae Titulescu” University, Bucharest (e-mail: prof.danlupascu@gmail.com).
** PhD Candidate, Legal Research Institute, The Romanian Academy (e-mail: mihai.mares@mares.ro).
1 Sabino Cassese, “Ruling Indirectly — Judicial Subsidiarity in the ECtHR”, Seminar on Subsidiarity: A Double-Sided Coin? 1. The role of

the Convention mechanism; 2. The role of national
Speech_20150130_Seminar_Cassese_ENG.pdf, 12-13;

authorities,

30 January 2015, http://www.echr.coe.int/Documents/

2 Jean-Frangois Renucci, Tratat de drept european al drepturilor omului (Bucharest: Hamangiu, 2009), 26.
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These are explicitly acknowledged under Article
1 of Protocol no. 15 to the Convention — ratified by
Romania in 2015 and by the Republic of Moldova in
2014, pending entry into force — by an additional recital
at the end of the Preamble thereof: “Affirming that the
High Contracting Parties, in accordance with the
principle of subsidiarity, have the primary
responsibility to secure the rights and freedoms defined
in this Convention and the Protocols thereto, and that in
doing so they enjoy a margin of appreciation, subject to
the supervisory jurisdiction of the European Court of
Human Rights established by this Convention”.

Secondly, as per Article 11 para. (2) of the
Romanian Constitution?, the treaties that are ratified by
Parliament, according to the law, are an integral part of
the national law. For example, the European
Convention on Human Rights, ratified by Romania by
Law no. 30/1994* has a “constitutional and super-
legislative force” in the domestic legal order®. The same
binding force applies to the ECHR case-law®.

Pursuant to Article 8 para. (1) of the Moldovan
Constitution, the Republic of Moldova undertakes to
abide by the Charter of the United Nations and the
treaties to which it is a party and to base its relationship
with other states on the unanimously acknowledged
international law principles and provisions. The
European Convention on Human Rights was ratified by
the Republic of Moldova in 1997.

Thirdly, in case of conflict between the
international pacts and treaties relating to the
fundamental rights to which Romania is a party to and
the domestic legislation, the former shall prevail. This
rule regarding the prevalence of international legal
instruments over the national provisions is set out
under Article 20 para. (2) of the Romanian Constitution
and the corresponding provisions within the Moldovan
Constitution” are to be found under Article 4 para. (2).
The Romanian Constitution adds an exception to this
rule, namely when the Constitution or domestic laws
contain more favourable provisions.

Also, as stated under Article 148 of the Romanian
Constitution, following Romania’s accession to the EU,
the provisions of the EU Treaties as well as the other
EU mandatory legislation shall prevail over conflicting
domestic provisions.

As shall be further shown, the right of defence is
safeguarded by the fundamental laws of Romania and
the Republic of Moldova as well as the criminal
procedure laws of both these states.

2. The European Standards for

Safegﬁarding the Right of Defence

2.1. The ECHR Standards

The right of defence is enshrined under Article 6
para. 3 ECHR, which provides in favour of any person
charged with a criminal offence the following
minimum requirements to be complied with (as such,
the list is not exhaustive?®):

a) to be informed promptly, in a language which he
understands and in detail, of the nature and cause
of the accusation against him;

b) to have adequate time and facilities for the
preparation of his defence;

c) to defend himself in person or through legal
assistance of his own choosing or, if he has not
sufficient means to pay for legal assistance, to be
given it free when the interests of justice so
require;

d) to examine or have examined witnesses against
him and to obtain the attendance and examination
of witnesses on his behalf under the same
conditions as witnesses against him;

e) to have the free assistance of an interpreter if he
cannot understand or speak the language used in
court

As pointed out in the ECHR case-law®, the
guarantees listed above “exemplify the notion of fair
trial in respect of typical procedural situations which
arise in criminal cases, but their intrinsic aim is always
to ensure, or to contribute to ensuring, the fairness of
the criminal proceedings as a whole”; they “are
therefore not an end in themselves, and they must
accordingly be interpreted in the light of the function
which they have in the overall context of the
proceedings”.

Upon analysing the specifics provided under
Atrticle 6 para. (3), on the one hand, the national judicial
bodies shall take into consideration the subject-matter
and purpose of the right to a fair trial as a whole — such
as the equality of arms principle and the adversarial
nature of proceedings — and, on the other hand, there
must be positive measures adopted by the states for
ensuring the effective compliance with these
guarantees®®.

The legal requirements outlined herein are often
construed in an integrated manner. For instance, the
right to the notification of the charge overlaps to some
extent with the right to adversarial proceedings implied

3 Republished in the Official Journal of Romania no. 767 of October 31, 2003.
4 Published in the Official Journal of Romania no. 135 of May 31, 1994.
® Corneliu Birsan, Conventia europeand a drepturilor omului. Comentariu pe articole — Vol. 1. Drepturi si libertiti (Bucuresti: All Beck,

2005): 100.

® Corneliu Birsan, Conventia europeand a drepturilor omului. Comentariu pe articole — Vol. I. Drepturi si libertiti, 103.

" Published in the Official Journal of the Republic of Moldova no. 1 of August 12, 1994, available at: http://lex.justice.md.

8 Nuala Mole and Catharina Harby, The Right to a Fair Trial — A Guide for the Implementation of Article 6 of the European Conventionon
Human Rights (Strasbourg: Council of Europe, 2006): 58, https://rm.coe.int/168007ff49.

® ECHR, Case of Mayzit v. Russia, Judgment of January 20, 2005, para. 77 and Can v. Austria, Commission report, para. 48, in Council of
Europe, The European Court of Human Rights, “Guide on Article 6 of the European Convention on Human Rights — Right to a Fair Trial
(Criminal Limb)” (2014): 40, https://www.echr.coe.int/Documents/Guide_Art 6 criminal_ENG.pdf.

10 Frédéric Sudre, Drept european si international al drepturilor omului (Iasi: Polirom, 2006): 296.
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under Article 6 para. 1, the right provided under Article
6 para. 3.b (the right to adequate time and facilities for
preparing the defence) as well as with Article 5 para. 2
(regulating the right to be informed of the reasons of
arrest and of the charge imposed) of the Convention*™.

Each element set forth under Article 6 para. 3 of
the Convention is covered by a rich case-law developed
by the Strashourg Court.

To exemplify with recent ECHR case-law, we
note that, in the case of Simeonovi v. Bulgaria'?, the
right to a lawyer and the right to be informed of such
right was assessed by the Court. The Grand Chamber
decided that the right to legal assistance became
applicable from the moment of the applicant’s arrest,
regardless of whether he has been interrogated or
subject to any investigative act during the relevant
period (i.e. three-day detention after arrest during
which no investigative measure took place). In order to
reach this decision, the Court made reference to its
established case-law, such as reflected in the judgment
of September 13, 2016, rendered in the case of Ibrahim
and Others v. The United Kingdom, stating “that a
criminal charge existed from the moment an individual
was officially notified by the competent authority of an
allegation that he had committed a criminal offence, or
from the point at which his situation had been
substantially affected by actions taken by the
authorities as a result of a suspicion against him”.

With respect to the right provided under Article 6
para. 3.d of the Convention, in the case of Kuchta v.
Poland, the applicant and other persons had been
convicted and their guilt had been established
especially based on the statements of the main co-
accused. In this specific case, the absent witness (the
Court noted that the principles developed with regard
to the use of the statements made by an absent witness
also apply by analogy to the depositions of an absent
co-accused) was solely heard by the investigators and
never by a prosecutor or a judge. The absent witness
was permitted, upon request, not to appear within the
proceedings and his statements were merely read to
those present, which did not allow the other accused to
interrogate him. The Court noted that the statements in
question were instrumental for the conviction of the
applicant. As far as the existence of compensatory
procedural guarantees is concerned, it was shown that
neither the judges nor the applicant could perceive the
credibility of the co-accused during his interrogation.

In light of the circumstances of the case, the Court
found, by the judgment of January 23, 2018, that
Article 6 para. 3.d was violated as the applicant had not
sufficient and adequate possibility to challenge the
statements that were instrumental for his conviction®3,

2.2. The EU Standards

Article 48 of the Charter of Fundamental Rights
of the European Union'* states the following: “Respect
for the rights of the defence of anyone who has been
charged shall be guaranteed”.

This right corresponds to Article 6 para. 3 ECHR,
having the same meaning as scope as the conventional
text, based on Article 52 para. (3) of the Charter*®.

As far as the field of application of the Charter’s
provisions is concerned, Article 51 para. 1 thereof
indicates that these are addressed to the Member States
only when implementing Union law.

The secondary EU legislation has been enriched
in recent years by a set of directives addressing the

fundamental guarantees concerning the right of
defence:
e Directive 2010/64/EU on the right to

interpretation and translation in criminal proceedings®®;

e Directive 2012/13/EU on the right to information
in criminal proceedings?’;

e Directive 2013/48/EU on the right of access to a
lawyer in criminal proceedings and in European arrest
warrant proceedings, and on the right to have a third
party informed upon deprivation of liberty and to
communicate with third persons and with consular
authorities while deprived of liberty?®;

o Directive (EU) 2016/343 on the strengthening of
certain aspects of the presumption of innocence and of
the right to be present at the trial in criminal
proceedings®®;

e Directive (EU) 2016/1919 on legal aid for
suspects and accused persons in criminal proceedings
and for requested persons in European arrest warrant
proceedings®.

It must be mentioned that on June, 20 2017, the
European Union and the Republic of Moldova held the
eighth round of the Human Rights Dialogue in
Chisinau, the discussions also covering human rights
protection in the justice system. The next EU -

11 Dovydas Vitkauskas and Grigoriy Dikov, Protecting the Right to a Fair Trial under the European Convention on Human Rights
(Strasbourg: Council of Europe, 2012): 83, https://rm.coe.int/168007ff57.

12 ECHR, Simeonovici v. Bulgaria, judgment of May 12, 2017, in Council of Europe, European Court of Human Rights, Overview of the
Court’s Case-Law 2017, 2018: 34, https://www.echr.coe.int/Documents/Short_Survey 2017_ENG.PDF.

13 Council of Europe, The European Court of Human Rights, “Examination of witnesses. Conviction based on co-accused’s statements with
no possibility of cross-examination. Violation — Kuchta - Poland”, Information Note on the Court’s Case Law 214 (2018): 17:18.

14 As published in the Official Journal of the European Union no. C 202 of June 7, 2016.

15 Explanations relating to the Charter of Fundamental Rights, published in the Official Journal of the European Union no. C 303 of

December 14, 2007, p. 30.

16 published in the Official Journal of the European Union no. L 280 of October 26, 2010.
17 Published in the Official Journal of the European Union no. L 142 of June 1, 2012.

18 Published in the Official Journal of the European Union no. L 294 of November 6, 2013.
19 published in the Official Journal of the European Union no. L 65 of March 11, 2016.

2 published in the Official Journal of the European Union no. L 297 of November 4, 2016.
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Moldova Human Rights Dialogue shall take place in
Brussels in 20182,

3. Constitutional Protection of the Right of
Defence

According to Article 20 para. (1) of the Romanian
Constitution, “the constitutional provisions pertaining
to the citizens’ rights and liberties shall be construed
and applied in accordance with the Universal
Declaration of Human Rights, with the pacts, and with
the other treaties that Romania is a party to”.

As the constitutional provisions benefit from
direct application, it follows that these international
instruments are integrated into the domestic
constitutional block?.

Correspondingly, Article 4 para. (1) of the
Moldovan  Constitution  stipulates that  “the
constitutional provisions pertaining to the human rights
and liberties shall be construed and applied in
accordance with the Universal Declaration of Human
Rights, with the pacts, and with the other treaties to
which the Republic of Moldova is party to”.

The right of defence is enshrined within the
fundamental laws of Romania and the Republic of
Moldova as follows:

The first paragraph under Article 24 of the
Romanian Constitution and Article 26 of the Moldovan
Constitution, respectively guarantee the right of
defence.

The Moldovan Constitutional Court noted that the
supreme law guarantees the right and not the obligation
of each person to defend themselves?,

Throughout the proceedings, the parties are
entitled to a lawyer, either retained or publicly
appointed, as provided under Article 24 para. (2) of the
Romanian Constitution and Article 26 para. (3) of the
Moldovan Constitution?*.

The Constitutional Court of Romania has pointed
out in one of its decisions®® that, by the Constitution’s
referring to the parties” access to a lawyer, this means
that the lawyer status has been acquired in accordance
with the law and this constitutes a strong guarantee

2 EU - Republic of Moldova Human Rights

Dialogue,

preventing the clandestine exercise of this profession,
outside the legally constituted bar associations.

The Constitution of the Republic of Moldova
comprises, under the same article, two additional
provisions regarding the right of defence, namely
providing that each individual is entitled to react
independently, by legitimate means, to the violation of
their rights and liberties [para. (2)]; the interference in
the activity of the persons that exercise the defence
within the established limits is punishable by law [para.

@]

4. Protection of the Right of Defence as per
the Law of Criminal Procedure

4.1. The Romanian Criminal Procedure

Relevant Provisions

The right of defence is established within the
Romanian law of criminal procedure as a fundamental
principle thereof, as per Article 10 of the Romanian
Criminal Procedure Code?, structured into six
paragraphs consisting of various procedural guarantees.

The Romanian Constitutional Court noted that
art. 10 of the Criminal Procedure Code is in accordance
with the constitutional and conventional provisions
regulating the right of defence. Also, it added that the
procedural sanction provided under the Criminal
Procedure Code for violating the right of defence is, as
a rule, the relative nullity, which is applicable only
when an effective breach of the rights of the parties and
the main subjects in the proceedings was caused that
cannot be removed otherwise than by the overturning
the act; there are two exceptions, triggering the
application of absolute nullity, namely in the case of
breaching the provisions pertaining to (i) the presence
of the suspect or the defendant, when their participation
is mandatory according to the law, as well as (ii) the
legal assistance of the suspect and defendant as well as
the other parties, provided by a lawyer, when such legal
assistance is mandatory?’. The rules and effects of
nullity as a procedural sanction are provided under
Articles 280-282 of the Romanian Criminal Procedure
Code.

press release, June 20, 2017, Chisinau, available at:

https://eeas.europa.eu/headquarters/headquarters-homepage/28514/eu-republic-moldova-human-rights-dialogue_en.
22 Corneliu Birsan, Conventia europeand a drepturilor omului. Comentariu pe articole — Vol. I. Drepturi si libertai, 101.

2 The Constitutional Court of the Republic of Moldova, Decision no. 22 of June 30, 1997, published in the Official Journal no. 146/1997,
in  Klaus Sollfrank, Constitutia  Republicii  Moldova — Comentariu  (Chisinau:  Arc, 2012): 121, available at:
http://www.constcourt.md/public/files/file/informatie_utila/Comentariu_Constitutie.pdf.

24 The Ombudsman of the Republic of Moldova, in the 2016 Report on the observance of human rights, with respect to the right to a fair
trial, noted a series of deficiencies pertaining to providing legal aid, such as the lack of response to the legal aid requests, the unsatisfactory
quality of defence, the failure to inform the beneficiary of legal aid on the actions carried out or the refusal of the territorial offices of the
National Counsel for Legal Assistance to grant legal aid (Raportul privind respectarea drepturilor omului in Republica Moldova in anul 2016:
Dreptul la un proces echitabil, http://ombudsman.md/ro/content/raportul-privind-respectarea-drepturilor-omului-republica-moldova-anul-
2016-dreptul-la-un).

% Decision no. 1354 of October 22, 2009, published in the Official Journal no. 844 of December 7, 2009, Tudorel Toader, Constitutia
Romdniei reflectata in jurisprudenta constitutionala (Bucharest: Hamangiu, 2011): 91.

% Law no. 135/2010, published in the Official Journal of Romania no. 486 of July 15, 2010, in force as of February 1, 2014, with subsequent
amendments and supplements.

2 The Romanian Constitutional Court, Decision no. 336/2015, published in the Official Journal no. 342 of May 19, 2015, para. 39, in Aurel
Ciobanu, Petrut Ciobanu, Teodor Manea, Noul Cod de procedura penald adnotat (Bucharest: Rosetti International, 2015): 25.
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The content of the right of defence is compound.

The first paragraph of this legal text provides that
the parties and the main subjects within the proceedings
are entitled to defend themselves or through legal
assistance by a lawyer.

Under Romanian criminal procedure law, there
are several situations where legal assistance is
mandatory. As the Constitutional Court of Romania
showed, the right of defence should not be mistaken
with the right to mandatory legal assistance as the
former is guaranteed by the fundamental law, whereas
the latter lies within the remit of the lawmaker?®.

The right of defence is not absolute as it must be
exercised within certain limits?, namely in good faith,
according to the purpose for which it was
acknowledged by law, as per the final paragraph of
Article 10.

The judicial bodies have the corresponding
obligation to ensure, throughout the criminal
proceedings, the full and effective exercise of the right
of defence by the parties and the main subjects within
the proceedings, according to para. (5) of Article 10.

As such, the defence rights must be duly made
available from the very start of the proceedings. There
are various violations that have been generally invoked
in the relevant case-law as breaching the right of
defence by defendants during the preliminary chamber
phase, as points of criticism regarding the conducting
of the prosecution, such as: assisting defendants with
conflicting interests by the same lawyer; preventing
certain lawyers from assisting the defendant; debating
whether a defendant arrested in absentia required
mandatory legal assistance while still at large; failing to
hear the defendant throughout in the prosecution phase
or hearing him for several hours on end; limiting the
defence’s access to the criminal prosecution file; a
duration of the criminal prosecution phase or between
the different stages of the prosecution deemed too
short, etc.%

Pursuant to para. (2)-(4) of Article 10, the right to
have adequate time and facilities for the preparation of
the defence, the right to be informed of the nature and
cause of the accusation, and the right to silence are
ensured.

The parties, the main subjects in the proceedings
as well as the lawyer benefit from the right to have
adequate time and facilities for the preparation of the
defence.

The European Court of Human Rights ruled, in
the case of Beraru v. Romania, on the violation of
article 6 ECHR, among others, on the grounds that,
even though the lawyers submitted numerous requests
to consult the case file, only in a later stage had they
had access to it, they were not provided with a copy of
the indictment nor with a copy of the wiretaps or a
transcription thereof!. In another case against the
Romanian State, Adrian Constantin v. Romania, the
same Court ruled that the right to benefit from the time
to prepare the defence has been breached by the court’s
changing the legal classification directly through the
judgment, without previously calling it into question
within an adversarial procedure®2.

The right to be informed of the accusation is
adapted for the suspect and the defendant as follows:
the suspect has the right to be informed immediately
and before being heard of the act that is the subject-
matter of the prosecution and its legal classification; the
defendant has the right to be informed immediately of
the act for which the criminal action has been set into
motion against him and its legal classification.

Before being heard, the suspect and defendants
are warned of their right not to make any statement.

For the judicial bodies, hearing the suspect and
the defendant represent an obligation, for the accused
this constitutes a right whereby their defence is
organised but which they can equally choose not to
exercise: hence, the content of the right to silence is
established®3.

The privilege against self-incrimination is closely
linked to the presumption of innocence contained in
Article 6 para. 2 of the Convention®,

4.2. The Moldovan Criminal
Relevant Provisions

The legally defined term “defence” means,
according to Article 6 item 3) of the Criminal Procedure
Code of the Republic of Moldova®®, the activity carried
out by the defending party within the proceedings
aiming at combating the charge, in whole or in part, or
mitigating the punishment, defending the rights and
interests of the suspected persons (“banuite”) for or
persons charged (“Invinuite”) with committing
offences as well as redeeming the persons unlawfully
subject to prosecution. The “defending party” (“partea
apararii”) stands for the persons empowered by law to
carry out the defence activity, namely the suspect, the
charged person, the defendant, the civilly liable party,

Procedure

28 Constitutional Court Decision no. 494 of April 19, 2011, published in the Official Journal no. 494 of July 11, 2011, in Tudorel Toader,
Constitutia Romdniei reflectatd in jurisprudenta constitutionald, 91.

2 Nicolae Volonciu and Andreea Simona Uzliu (coords), Codul de procedurd penali comentat, 3" Ed. (Bucharest: Hamangiu, 2017): 35.
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and the representatives thereof [Article 6 item 30) of

the Moldovan Criminal Procedure Code].

Article 17 of the Moldovan Code of Criminal
Procedure specifically regulates the right of defence.
This legal text ensures basic guarantees of exercising
this right, namely:

I. the right of the parties that throughout the
criminal proceedings they be assisted or
represented, as the case may be, by a retained or
state-appointed lawyer;

1. the obligation of the criminal prosecution body
and of the court to ensure the full exercise of the
process rights from which the participants to the
criminal proceedings benefit, under the conditions
provided by the Code of Criminal Procedure, as
well as the right of the suspect, charged person or
defendant to qualified legal assistance performed
either by a freely-chosen defender or by a state-
appointed lawyer who is independent from these
bodies;

I11. should the suspect, charged person or defendant
lack the resources to pay for their defender, they
shall be assisted by a state-appointed lawyer
without any charge.

As per Article 167 para. (1) of the Moldovan
Criminal Procedure Code, the criminal prosecution
body, within one hour as of the taking into custody of
an individual, shall request that the territorial office of
the National Counsel for State-Ensured Legal
Assistance or other persons empowered thereby assign
a lawyer on duty in order to grant legal assistance in
case of urgency.

References

5. Conclusions

Ensuring the effectiveness of the right of defence
is unarguably indispensable within present-day
criminal proceedings. The right of defence is justified
not only for protecting the private interests of the
accused, but also the public interest of achieving the
objective of justice®.

Any decision of the judicial bodies that is
rendered without giving due consideration to the
guarantees of the right of defence in the process is
severely flawed and must be sanctioned as such.

Both the Romanian and the Moldovan legislators
have made consistent endeavours to comply with the
well-established international and regional standards
applicable in this field.

However, it is clear that in order for this
fundamental right to evolve in regulatory terms, this
ongoing compliance effort should continue to be
closely monitored so as to prevent and eliminate any
practical shortcomings.
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THE SAFETY MEASURE OF PROHIBITING TO EXERCISE A PROFESSION,
IMPOSED BY THE COURT IN CASE OF MAL PRAXIS, MAY ENVISAGE THE
PROFESSION OF DOCTOR IN THE WIDER SENSE (AS A WHOLE) OR ONLY
THE SPECIALTY THAT OCCASIONED THE COMMITTING OF THE OFFENCE
PROVIDED IN THE CRIMINAL LAW

Traian DIMA*
Adrian HARATAU**

Abstract

The present paper examines the possibility for the courts of law to order, in case of medical malpractice, the safety
measure of prohibiting to exercise the profession of doctor in the wider sense, or only the specialty that occasioned the
committing of the offence provided in the criminal law, analyzing the judicial practice regarding this issue. In accordance with
Article 450 paragraph (2) of Law no. 95/2006, “disciplinary liability of doctors does not exclude criminal, tort or civil
liability”.

Between the regulation contained in Article 450 paragraph (2) of Law no. 95/2006 and the safety measure of
prohibiting to exercise the profession of doctor, as criminal penalty, there is a close connection, within the meaning that the
special law, in particular Law no. 95/2006 derogates from the general criminal law, in particular Article 111 of the Criminal

Code in connection with the prohibition of exercising the medical profession.

The disciplinary penalties that may be imposed against doctors for mal praxis are listed in Article 455 of Law no.
95/2006. Article 455 letter (e) sets out, as disciplinary penalty which may be imposed against doctors “the prohibition to
exercise the profession or certain medical activities” for a period ranging between one month and one year.

Comparing the provisions of Article 455 letter (e) of Law no. 95/2006 with the provisions of Article 111 of the
Criminal Code, it may be noticed that the scope of disciplinary accountability of the doctor having committed the civil mal
praxis is more comprehensive than the scope of the safety measure imposed by the criminal court.

Keywords: medical malpractice, safety measures, criminal law, doctor’s criminal liability.

1. Introduction

In the criminal law literature, it was emphasized
that, in committing an offence provided in the criminal
law, certain circumstances of the social reality are
targeted, which form part of a requisite nexus and
which, if left not counteracted, the jeopardy arises that
new offences provided in the criminal law would be
perpetrated, for instance, a status of poor professional
training by the offender who committed criminal
offences without intention, because of such poor
training, which could be the source of new offences
provided in the criminal law'. Such a case can also be
encountered when dealing with the professional fault of
doctors (criminal mal praxis), which forms the object
of our review. Counteracting such state of jeopardy
may be achieved not solely by imposing penalties, but
also through specific prevention measures, referred to
in the criminal law as safety measures.

In the judicial practice, it was decided that what
underlies ,,the adoption of safety measures provided for
in Article 111 of the Criminal Law is the state of

jeopardy resulting from the unsuitable and hazardous
conditions under which the offender fulfils his
profession or job or in which he conducts his activity,
during the course of which he committed the offence
provided in the criminal law?”.

Safety measures have been defined as preventive
criminal law penalties, stipulated by law, to be adopted
by the court of law against individuals who have
committed offences provided in the criminal law, with
the view to removing a state of jeopardy that could
generate new offences provided in the criminal law.3 In
other words, safety measures are coercion means of a
preventive nature, aimed at precluding states of
jeopardy that could potentially generate offences
provided in the criminal law.

Situations that could potentially generate states of
jeopardy also include, inter alia, the state of inability to
perform a profession, such as the medical profession.
Such states of jeopardy may not be counteracted by
penalties, given that the states themselves result from
realities that do not amount to violations of the criminal
law, but through specific preventive measures — safety
measures.
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Article 108 letter (c) of the New Criminal Code
sets forth the safety measure of ,,prohibiting to hold or
perform a profession”. The content of this measure is
provided in Article 111 paragraph (1) of the Criminal
Code, as follows:

“When the offender has committed the offence
because of his inability, poor training or for other
reasons rendering him unsuitable for holding a certain
position, performing a certain profession or job or for
conducting another activity, the measure of prohibiting
the exercise of the right to hold that position or
performing that profession, job, or activity may be
adopted”.

In the judicial practice, it was decided that what
underlies “the adoption of safety measures provided for
in Article 111 of the Criminal Law is the state of
jeopardy resulting from the unsuitable and hazardous
conditions under which the offender fulfils his
profession or job or in which he conducts his activity,
during the course of which he committed the offence
provided in the criminal law*”.

It follows that, in the case of this safety measure,
the state of jeopardy emanating from the offender’s
inability may be the consequence of poor training
(ignorance, lack of experience, superficiality, etc.), lack
of skill or dexterity (confusions, errors, uncertainty,
etc.) or any other situations that place the individual in
the position of being deemed unsuitable (lack of
knowledge and necessary skills) for performing the
activity during the course of which the offence was
committed®. If we strictly refer to doctors, examples
may be the indifference to the rules of conduct laid
down in the Medical Ethics Code, negligence in
performing surgery, actions which require the keenest
sense of attention, the doctor’s fear, not justified by any
severe need or his disregard of the risks which the
patients face.

The state of jeopardy in cases of criminal
professional negligence, in respect of doctors, in
ascertaining whether they may continue to perform this
profession, after having committed an offence provided
in the criminal law, needs to be determined on a case-
by-case basis, in consideration of the circumstances in
which the offence was committed and in reliance upon
the opinion of specialists in relation to the offender’s
ability to further perform the activity during the course
of which he committed the offence.

2. Judicial practice

The matter under review is brought up by certain
rulings issued by case-law in relation to the
enforcement of the safety measure of prohibiting to

exercise the profession against a doctor who has
committed a criminal mal praxis offence.

In a certain case, the urological surgeon N.C. was
arraigned in 2014 by the prosecutor’s office for mal
praxis, because by the inappropriate performance of the
surgical act, he maimed the patient 1.J., and was
accused of having committed the criminal offence of
unintentional bodily harm, as set forth in Article 196 of
the Criminal Code.

The court sentenced the defendant N.C. to one
year imprisonment to be served on probation, to pay
EUR 125,000 as moral damages and the safety measure
of prohibiting to exercise the profession set forth in
Article 111 of the Criminal Code. The court ordered the
safety measure of prohibiting to exercise the doctor
profession, but not in the wider sense, but only that of
urological surgeon because, according to the reasons
given by the court, the criminal offence was committed
in exercising such profession. The court being asked is
to know whether the court could have prohibited the
defendant from exercising the profession as doctor in
the wider sense (as a whole) as a safety measure.

In another case, Pitesti Court sentenced, by means
of criminal judgment no. 2254 of 18 November 20109,
the defendant P.L.S., a doctor having the specialty of
obstetrics gynecology because, as a consequence of the
superficiality shown in approaching this case, he
caused bodily injury and infirmity both to the harmed
party and to the baby born by her. The court found that,
in this case, the provisions of Article 115 of the
Criminal Code (previous — note added) applied,
concerning the safety measure of prohibiting to
exercise the right to hold a position or to exercise a
profession or another job.

The court ordered the safety measure as follows:
“because by the conduct adopted in relation to the
injured party and implicitly in relation to the baby born
by her, the defendant acted with severe superficiality in
assessing his patient, as a result of inability or lack of
skill, rendering him unsuitable for exercising the
profession of senior doctor in the specialty of obstetrics
gynecology”.

This measure is, in the opinion of the court,
precisely aimed at preventing a new case of this kind
from occurring in the future, to preclude an obvious
state of jeopardy generated by the defendant by his
superficiality and incompetence in exercising the
profession of senior doctor in the specialty of obstetrics

gynecology.

4 Bucharest Court of Appeals, First Criminal Division, criminal judgment no. 767/2000 in Compendium of judicial practice in criminal
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® It was published in the paper of Roxana Maria Cilin, Mal praxis. Liability of the doctor and of the suppliers of medical services. Case-law,

Hamangiu Publishing House, Bucharest 2014, p. 271.
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3. Do the courts of law have the possibility
to order the safety measure of prohibiting to
exercise the profession of doctor within the
wider sense?

Mention is to be made that in the above-
mentioned cases, during the trial, the defendants’
counsels have requested the courts of law that the safety
measure they would order should be rather nuanced,
within the meaning that such measure would not impact
their entire medical career, and consequently that the
safety measure should not cover the profession of
doctor in the wider sense.

The question we should answer is whether the
courts of law could order the safety measure of
prohibiting to exercise the profession of doctor within
the wider sense. In our opinion, this would not be
possible, because the criminal law, in particular Article
111 of the Criminal Code, imperatively lays down only
the “prohibition of exercising the profession” and not
also other activities relating to the medical profession.

In upholding our opinion, we rely on Law no.
95/2006” governing the exercise of the medical
profession, as special framework law, in the medical
field. This law sets forth, in Chapter 3, Section VI, the
doctors’ liability for disciplinary misconduct, criminal
mal praxis amounting to disciplinary misconduct.

In accordance with Article 450 paragraph (2) of
Law no. 95/2006, “disciplinary liability of doctors does
not exclude criminal, tort or civil liability”. The
provision quoted above reveals that disciplinary
liability also occurs in the case where the doctor is
guilty of a mal praxis offence which amounts to
criminal offence, under the criminal law. Therefore, in
such a case, disciplinary penalties should also be
imposed against doctors, in addition to the criminal
penalties. Therefore, between the regulation contained
in Article 450 paragraph (2) of Law no. 95/2006 and
the safety measure of prohibiting to exercise the
profession of doctor, as criminal penalty, there is a
close connection, within the meaning that the special
law, in particular Law no. 95/2006 derogates from the
general criminal law, in particular Article 111 of the
Criminal Code in connection with the prohibition of
exercising the medical profession.

Disciplinary liability of doctors under Law no.
95/2006 shall be determined by the “Disciplinary
Panel” operating in the Territorial College of Doctors.
The disciplinary penalties that may be imposed against
doctors for mal praxis are listed in Article 455 of Law
no. 95/2006. Article 455 letter (e) sets out, as
disciplinary penalty which may be imposed against
doctors “the prohibition to exercise the profession or
certain medical activities” for a period ranging between
one month and one year.

This regulation reveals that, in the opinion of the
author of Law no. 95/2006, there is a clear distinction
between the medical profession as such, in substance

the specialty in which the doctor trained, as attested to
by the degree, and other medical activities specific to
medicine in general, which may be conducted by any
doctor, such as: diagnosis, treatment and medical care.

In this concept, if, for instance, an urological
surgeon commits mal praxis and causes only a civil
prejudice to be incurred by the patient, the Discipline
Panel may penalize such doctor by prohibiting to
exercise the profession as urological surgeon for a
period ranging between one month and one year, but
the penalized doctor could continue to work, for
instance, as doctor in a clinic, an urology office where
he may examine patients, prescribe treatments and
provide medical care in the field of urology. What the
doctor at issue cannot conduct is the profession of
urological surgeon during the period of prohibition.

In comparing the provisions of Article 455 letter
(e) of Law no. 95/2006 with the provisions of Article
111 of the Criminal Code, it may be noticed that the
scope of disciplinary accountability of the doctor
having committed the civil mal praxis is more
comprehensive than the scope of the safety measure
imposed by the criminal court. Thus, whereas, in
disciplinary terms, the Discipline Panel may order
either the prohibition to exercise the medical profession
for a definite period of time, or the prohibition to
exercise certain activities which they may conduct, in
case of the safety measure set forth in Article 111 of the
Criminal Code, the court may only order the
prohibition to exercise the medical profession, but not
also other activities, and this means prohibition to
exercise only the medical specialty of the doctor at
issue in the future. In light of this conclusion, it follows
that, in the cases referred to as models of case law, the
courts have correctly and absolutely legally ordered as
a safety measure the prohibition to exercise the medical
profession in particular, the specialty in which he
committed the offence provided by the criminal law
and not the prohibition to exercise the medical
profession in the wider sense, that is also the
prohibition to exercise other medical activities.

Although the court of law may prohibit, by
imposing the provisions of Article 111 of the Criminal
Code, only to exercise the medical profession, but not
also other medical activities which they could perform
after the sentencing ruling becomes final, in fact,
having regard to law no. 95/2006, the safety measure of
prohibiting to exercise the medical profession, and in
particular the specialty in which they committed the
offence provided in the criminal law ordered by the
court, entails total effects within the meaning that the
doctor may no longer exercise the profession, but may
no longer exercise other medical activities, either, such
as diagnosis, treatment or medical care. In that respect,
we believe that Law no. 95/2006 should be amended
within the meaning that it may no longer entail such
effects in the case of criminal mal praxis.

7 Law no. 95/2006, on reform in the healthcare field, as subsequently amended and supplemented, was republished in Official Gazette of

Romania no. 652 of 28 May 2015, when articles were renumbered.
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Please find herein below a brief analysis into
certain provisions of Law no. 95/2006, in light of which
the doctor against whom the court of law ordered the
safety measure of prohibiting to exercise the profession
may no longer perform other medical activities, too,
and this, in our opinion, is equivalent to a violation of
the constitutional principle that all citizens shall be
equal before the law.

In accordance with Law no. 95/2006 on the
reform in the healthcare field, the medical profession is
exercised in Romania in reliance upon the professional
title corresponding to the professional qualification, as
follows:

a) general medicine doctor;

b) specialist in one of the clinical or para-clinical
specialties contained in the list of medical, medico-
dentistry and pharmacy specialties in the
healthcare network. The exercise of the medical
profession is exercised by the College of
Romanian College, in reliance upon the issuance
of a “certificate as member of the College”, based
on the official title of medical qualification.

In accordance with Law no. 95/2006, in view of
exercising the medical profession, the obligation is laid
down in charge of doctors to enroll in the College of
Romanian Doctors. When becoming a member of the
above-mentioned professional body, the doctor shall
automatically observe, in exercising this profession, the
“By-Laws of Doctors’ College” and the “Code of
Medical Deontology”, because these documents give
rise to several obligations incumbent upon the doctors,
the violation of which would result in administrative or
disciplinary penalties.

In observance of Article 382 of Law no. 95/2006,
doctors who are subject to cases of dishonor or
incompatibility may not be authorized to exercise the
medical profession. In this regard, Article 382 letter (b)
stipulates that a doctor against whom the prohibition to
exercise the profession was imposed as a safety
measure, for the period indicated in the judgment
issued by the court, shall become unworthy of
exercising the profession. It derives that the article only
refers to the exercise of the profession, and not of other
activities, too, as stipulated in Article 455 letter (e).
Having regard to the regulation contained in Article
382 of Law no. 95/2006, it may be noticed that the
wording is faulty, because the court of law does not
order the safety measure stipulated in Article 111 of the
Criminal Code to be imposed for a specific period of
time, but it is ordered for an indefinite period.

Upon committing the offence provided by the
criminal law (mal praxis), in the vision of Law no.

References

95/2006, the doctor proves a dishonest behavior, and
causes prejudices for the good name of the medical
body of which they are a member, which, under the law,
amounts to disciplinary misconduct. In reviewing such
severe disciplinary misconduct, the Disciplinary Panel
shall order, as a penalty against the doctor at issue, the
withdrawal of the capacity as member of the College of
Romanian Doctors for the period of time in which they
fall under the scope of the safety measure of prohibiting
to exercise the profession.

The decision of the Disciplinary Panel penalizing
the doctor by withdrawing their capacity as member in
the College of Romanian Doctors for having become
unworthy of such capacity shall be delivered to the
penalized doctor, to the Executive Office of the College
of Romanian Doctors, to the Ministry of Health and to
the employer.

When the decision is issued to withdraw the
capacity as member in the College of Romanian
Doctors, the penalized doctor shall automatically
(rightfully) forfeit the authorization to perform the
medical profession, in all its regard.

Coming back to the matter at issue, it follows
from the considerations detailed herein above that, even
if the courts of law order to prohibit the exercise of the
profession, consisting in the prohibition to exercise the
medical specialty in which the offence provided in the
criminal law was committed, in light of the laws
governing the exercise of the medical profession, they
may no longer exercise the profession or other medical
activities, for the period in which they are subject to
such safety measure.

In order to return to the medical system, the
doctor against whom the safety measure of prohibiting
to exercise the profession was imposed may submit a
motion to the court of law, to have such measure
revoked. The settlement of the motion to revoke such
measure shall take place by subpoena delivered to the
person against whom the measure was imposed, after
having heard their conclusions and the conclusions of
the prosecutor.

4. Conclusion

To conclude, doctors do not need to request the
court to impose the safety measure of prohibiting to
exercise the profession against doctors having
committed criminal mal praxis acts, in a more nuanced
manner, because the court already does so, in light of
its active role, in reliance upon the legal provisions.
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INCRIMINATING THE CONFLICT OF INTERESTS IN ROMANIA: RECENT
LEGAL DEVELOPMENTS
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Abstract

The present paper aims at outlining the evolution of the Romanian criminal law provisions incriminating the conflict
of interests, starting from its insertion, as of 2006, into the Criminal Code of 1968, until the up-to-date version of the offence
as per the Criminal Code in force, renamed as use of the position for favouring persons, as amended by Law no. 193/2017. In
this context, the approaches of the legal text in the well-established case-law of the judicial bodies as well as of the
Constitutional Court and legal literature are highly relevant in order to explain the rationale behind the shaping of the legal
content of the offence. The diachronic delineation shall be supplemented by elements of comparative law. Where appropriate,
reference shall also be made to the administrative type of liability that may be incurred in a conflict of interest case and the
relationship thereof with the proceedings in criminal matters or to distinctions between the analysed offence and other offences
falling into the category of malfeasance in office or corruption offences. The conclusions of this examination emphasise the
need for predictability and proper understanding of the criminological layer in tackling the conflict of interest phenomenon.

Keywords: malfeasance in office, conflict of interests, favouring, public servant, economic benefit.

1. Introduction

1.1. Introduction

The conflict of interests offence is placed by the
lawmaker in the category of malfeasances in office
although part of the jurisprudence considers it
appropriate to have placed it in the category of
corruption offences as both categories of offences
violate the public interests?.

One of the affirmed values of the 2016-2020
National Anti-Corruption Strategy, approved by
Government Decision no. 583/20186, is integrity (under
item 2.1 of Chapter 2), which means that the
representatives of public institutions and authorities
have the obligation to declare any personal interests tha
may conflict with the objective performance of their
work duties as well as to make all necessary endeavours
to avoid conflicts of interests and incompatibilities.

As rightly pointe out in the literature?, the present-
day incrimination of the conflict of interests under
Romanian criminal law takes into consideration the
provisions set out under Article 8 of the 2003 UN
Convention against Corruption, referring to codes of
conduct for public officials, specifically the ones
stating that “each State Party shall endeavour to apply,
within its own institutional and legal systems, codes or
standards of conduct for the correct, honourable and
proper performance of public functions” and that “Each
State Party shall consider taking, in accordance with the
fundamental principles of its domestic law, disciplinary

or other measures against public officials who violate
the codes or standards established in accordance with
this article”.

2. Incriminating the Conflict of Interests
under the Romanian Criminal Code of 1968

The incrimination of the conflict of interests in
the Romanian criminal law was brought about pursuant
to Article I item 61 of Law no. 278/2006 for amending
and supplementing the Criminal Code as well as for
amending and supplementing other laws® under Article
253! of the Criminal Code of 1968.

The Explanatory Memoranda to the draft law that
became Law no. 278/2006 explicitly stated the
necessity to incriminate such act, that is, to improve the
actions of preventing and countering corruption acts, by
sanctioning, through criminal law means, the public
official who, knowingly and deliberately, achieves
personal interests by carryin out public duties. It was
noted that, at the time, the provisions incriminating
corruption acts under the Criminal Code of 1968 did
not cover such a situation, criminal liability being
triggered only in cases of bribe-taking, receiving undue
benefits or trafficking in influence®.

The legal content of the offence under this legal
text referred to the act committed by a public servant
that, in the exercise of his duties, fulfills an act or
participates in taking a decision whereby a material
benefit was achieved, directly or indirectly, for himself,
his spouse, a relative or kin up to the second degree

* PhD Candidate, Legal Research Institute, The Romanian Academy (e-mail: mihai.mares@mares.ro).
1 Sergiu Bogdan (coord.), Doris Alina Serban and George Zlati, Noul Cod penal — Partea speciald — Analize, explicatii, comentarii

(Bucharest: Universul Juridic, 2014): 461.

2 Georgina Bodoroncea et. al., Codul penal — Comentariu pe articole (Bucharest: C.H. Beck, 2014): 671-672.

% Published in the Official Journal of Romania no. 601 of July 21, 2006.

4 Explanatory Memoranda — Law no. 278/2006 for amending and supplementing the Criminal Code as well as for amending and
supplementing other laws, available at: http://www.cdep.ro/proiecte/2006/000/20/4/em24.pdf.



120

Challenges of the Knowledge Society. Criminal Law

included or for other persons with whom he has had
commercial or working relations up to 5 years before or
from whom he has benefitted or benefits in terms of
services or advantages of any nature.

The punishment provided by law was
imprisonment of between 6 months and 5 years and the
interdiction of the right to hold public office for the
maximum duration.

It was also provided that the incrimination
provisions did not apply in cases of issuing, approving
or adopting legislation.

3. Incriminating the Conflict of Interests
under the Criminal Code in Force

There is continuity in incriminating the conflict of
interests offence, under Article 301 of the new Criminal
Code®.

It has been noted®, at the onset of the application
of the new law, that the legal content of the conflict of
interests offence was almost identical to the one under
the previous law, the differences mainly aiming at
improving the wording of the incrimination text.

However, since the entering into force of the
current legislation, the offence has been substantially
reconfigured, as shall be further shown.

As noted in the literature’, the current legal text
incriminating the conflict of interests has been inspired
by the French Criminal Code (Articles 432-12 and 432-
13), providing the offence of illegally acquiring
benefits, but which is significantly more elaborate than
the Romanian legal transplant (see Section 3 below).

3.1. The
Incrimination

The initial legal content of the offence, as per the
first paragraph of Article 301 was the following: the act
committed by a public servant who, in the exercise of
his work duties, has fulfilled an act or participated in
taking a decision whereby an economic benefit has
been obtained for himself, his spouse, a relative or kin
up to the second degree included or for another person
with whom he has had commercial or working relations
up to 5 years before or from whom he has benefitted or
benefits in terms of advantages of any nature,
punishable by law by imprisonment of between 1 year
and 5 years and the interdiction of exercising the right
to hold public office.

In a similar manner to the previous text of
incrimination under the old Criminal Code, the initial
form of Article 301 para. (2) of the current Code
provided that the first paragraph shall not apply in cases
of issuing, approving or adopting legislation.

Initial Forms of the Texts of

Pursuant to Article 308 of the Criminal Code, a
mitigated version of the conflict of interests offence has
been inserted into the legislation. This implied the
application of the incrimination text to so-called
“private officials”, in which case the legal limits of the
punishment would be reduced by a third.

Thus, as per this mitigated version, the provisions
under Article 301 of the Criminal Code regarding
public officials applied accordingly to the acts
committed by or relating to the persons exercising,
permanently or temporarily, with or without
compensation, a task of any kind (i) in the service of a
natural person among those mentioned under Article
175 para. (2) of the same code (i.e. persons assimilated
to a public official, namely those exercising a service
of public interest invested as such by the public
authorities or subject to the control or supervision
thereof with respect to the performance of the said
public service) or (ii) within any legal person.

The emerging legal jurisprudence criticized this
legislative intervention as an “error” as no justification,
either from the point of view of criminology or
comparative law, could be identified for the Romanian
lawmaker’s option to significantly widen the scope of
the conflict of interests offence®.

It was not until the Constitutional Court of
Romania intervened, settling an exception of
unconstitutionality of paramount importance in this
matter and causing the amendment of the article
providing the offence in question so as to comply with
the fundamental law provisions.

Thus, by Decision no. 603/2015° the
Constitutional Court of Romania upheld an exception
of unconstitutionality, ruling that the phrase
“commercial relations” within Article 301 para. (1) of
the Criminal Code was unconstitutional. By the same
decision, the Court found that the phrase “or within any
legal person” within Article 308 para. (1) of the
Criminal Code with reference to art. 301 of the same
Code was also unconstitutional.

This ruling was based on the reasoning that the
phrase “commercial relations” lack clarity, precision,
and predictability, which is not permitted when
restricting individual liberty. Furthermore, the
recipients of the rule cannot properly direct their
conduct. Consequently, the constitutional provisions
relating to the quality of the law and individual liberty,
set forth under Article 1 para. 5 and Article 23, were
disregarded®.

At the same time, according to the Constitutional
Court, providing that the perpetrator of conflict of
interests can also be a private person as per the
mitigated version of the offence is excessive as the
constraining force of the State by criminal means is

5 Law no. 286/2009, published in the Official Journal of Romania no. 510 of July 24, 2009, in force as of February 1, 2014.

® Tudorel Toader et al., Noul Cod penal. Comentarii pe articole (Bucharest: Hamangiu, 2014): 485.

7 Gavril Paraschiv in George Antoniu and Tudorel Toader (coord.), Explicatiile Noului Cod penal (Bucharest: Universul Juridic, 2016): 350.
8 Sergiu Bogdan (coord.), Doris Alina Serban and George Zlati, Noul Cod penal — Partea speciald — Analize, explicatii, comentarii, 459.
® Published in the Official Journal of Romania no. 845 of November 13, 2015.

10 See para. 23-25 of Constitutional Court Decision no. 603/2015.
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extended in a disproportionate manner over the right to
engage in work and economic freedom, without there
being any criminological justification in this respect.
Consequently, purely private interests are qualified by
the lawmaker as publict?.

3.2. The Current Configuration of the Conflict
of Interests Offence

Law no. 193/2017 amending the Law no.
286/2009 on the Criminal Code has brought significant
changes to the conflict of interests offence’?:

1. The well-established name of the offence (“the
conflict of interests™) has been replaced by “using
the position for favouring certain persons”.

2. The conditions of incrimination have been
narrowed down by eliminating the following legal
elements from the content of the offence: the
public official’s participation in taking a decision;
the obtaining of the benefit for another person with
whom the public official has been in commercial
or work relations up to five years before or from
whom he benefitted or benefits in terms of
advantages of any nature; the manner of obtaining
the advantage (directly or indirectly).

3. The interdiction to occupy a public office has been
limited to a three-year period.

4. A new hypothesis excluding the application of the
first paragraph of Article 301 has been inserted,
namely exercising a right acknowledged by law or
fulfilling an obligation imposed by law, by
observing the conditions and limits provided
thereby.

Consequently, the current legal content of the
offence, as per the first paragraph of Article 301 is the
following: the act committed by a public servant who,
in the exercise of his work duties, has fulfilled an act
whereby an economic benefit has been obtained for
himself, his spouse, a relative or kin up to the second
degree included.

As shown in the relevant case-law, although the
legal modality consisting in the public official’s
participation in taking a decision has been eliminated,
among the prima facie elements, the fulfillment by the
public official of an act in the exercise of his work
duties has been maintained. Consequently, the latest
legislative amendments did not amount to the
decriminalisation of the act held against the
defendant?®,

The current form of Article 301 para. (2) of the
Criminal Code provides that the first paragraph shall
not apply when the act or decision refers to (i) issuing,
approving or adopting legislation or (ii) exercising a

11 See para. 32 and 34 of Constitutional Court Decision no. 603/2015.

right acknowledged by law or fulfilling an obligation
imposed by law, by observing the conditions and limits
provided thereby. This is an essential element to be
considered when analysing the objective limb of the
offence.

Moreover, the law requires two additional
elements to meet the constitutive elements of the
conflict of interests offence, namely that the act
fulfilled by the public official should fall within the
remit of his work duties and that this act should actually
determine the obtaining of an economic benefit for
himself, his spouse, a relative or kin up to the second
degree included.

The case-law of the Romanian supreme court
shows, by making reference to the Constitutional Court
Decision no. 2 of January 15, 2014, that the conflict of
interests offence does not imply solely the obtaining of
undue advantages, but any type of advantage, as what
the lawmaker had in view by incriminating this act was
to protect the social values whenever the impartial
exercise of the public official’s work duties could be
affected™.

The offence is punishable by imprisonment of
between 1 year to 5 years and the interdiction of
exercising the right to hold public office for a three-year
period.

By the same amending law, the mitigated version
of the conflict of interests offences under Article 308,
referring to the commission of the offence by or with
respect to “private” officials, has been eliminated.

Before its being adopted, the conformity of the
law that eventually became Law no. 193/2017 with the
provisions of the Romanian Constitution was verified
and the objection of unconstitutionality was dismissed
as unfounded. It follows that, in the Court’s view, the
provisions amending the Criminal Code are in line with
the fundamental law provisions, including the ones
relating to the relation between international and
domestic provisions.

Be that as it may, there are still legal challenged
ahead in properly interpreting the text of incrimination
relating to the offence of using the position for
favouring certain persons.

For instance, the breach of the ne bis in idem
principle may occur when other, non-criminal, forms of
liability are activated for the same act, such as finding
a conflict of interests when concluding an agreement,
as it has been invoked in a case tried by the High Court
of Cassation and Justice'®. In this particular case, the
National Integrity Agency found a conflict of interests
concerning an MP and a disciplinary action and
sanction followed, namely the reduction of the salary

12 Mihai Mares, “Conflictul de interese. Modificarea continutului legal al infractiunii. Consecinte”, Pandectele Romane 5 (2017): 169.

13 The Cluj Court of Appeal, the Criminal Division, decision no. 1101/A/2017 of September 6, 2017, www.rolii.ro apud sintact.ro, in Mihai
Mares, “Conflictul de interese. Modificarea continutului legal al infractiunii. Consecinte”, 165.

14 lie Pascu in Vasile Dobrinoiu (coord), Noul Cod penal comentat. Partea speciald, 3" Ed. (Bucharest, Universul Juridic, 2016): 586-587.

15 The High Court of Cassation and Justice, The Criminal Division, decision no. 77/RC/2017 of February 22, 2017, www.scj.ro, in Mihai
Mares, “Conflictul de interese. Elemente de tipicitate a infractiunii. Cerinte esentiale” Pandectele Romane 5 (2017): 170.

16 The High Court of Cassation and Justice, sentence no. 88/2015, final by criminal judgment no. 42/2016, Panel of 5 Judges, in Augustin
Lazar, Conflictul de interese — Teorie si jurisprudentd. Studii de drept comparat (Bucharest, Universul Juridic: 2016): 78.
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for a three-month period. The judicial control court
considered that this disciplinary ruling did not represent
a final ruling so as to hold the res judicata principle
applicable.

However, when dealing with parallel procedures,
it is mandatory to take into consideration the standards
developed by the ECHR conventional system when
construing the ne bis in idem principle!’, which are
more nuanced than the Romanian res judicata
principle. And so, based on the wider European
standard, the ne bis in idem principle could, in my
opinion, be successfully argued in a criminal case when
there is a prior final administrative ruling punishing the
said conflict of interests. The analysis is to be made in
concreto.

4. Elements of Comparative Law

As already mentioned, Articles 432-12 and 432-
13 of the French Criminal Code (De la prise illégale
d'intéréts) serve as the source of inspiration for the
Romanian text of incrimination?.

According to the first paragraph of Article 432-12
of the French Criminal Code, the act committed by a
person holding public authority or performing a public
service mission or by a person holding a public office,
to take, receive or keep, directly or indirectly, any
interest in a company or in an operation of which, at the
time of the act, he has, in whole or in part, the duty of
supervising, administering, liquidating or paying, shall
be punishable by five years' imprisonment and a fine of
€ 500,000, the amount of which may be doubled to the
amount of the proceeds of the offence.

As per Article 432-13 of the French Criminal
Code:

It is punishable by three years’ imprisonment and
a fine of € 200,000, the amount of which may be
doubled to the amount of the proceeds of the offence,
the act committed by a person who has been charged,
as a member of the Government member, of an
independent administrative authority or of an
independent public authority holding a local executive
function, a civil servant, a military official or a public
official within the framework of the duties actually
performed by him or supervise or control a private
enterprise, either to conclude contracts of any kind with
a private enterprise or to formulate an opinion on such
contracts, or to propose directly to the competent
authority decisions relating to operations carried out by
a private enterprise or to formulate an opinion on such
decisions, to take or receive a participation by work,

advice or capital in one of these companies before
expiring a period of three years following the cessation
of these functions. The same penalties apply to any
participation by work, advice or capital in a private
company which owns at least 30% of common capital
or has entered into an exclusive or de jure agreement
with one of the companies previously referred to.

For the purposes of these legal texts, a public
enterprise operating in a competitive sector and in
accordance with the rules of private law is considered
to be a private enterprise.

These provisions are applicable to employees of
public institutions, public enterprises, mixed
companies in which the State or public authorities
directly or indirectly hold more than 50% of the capital
and public operators provided for by Law No. 90-568
of July 2, 1990 on the organization of the public service
of the post office and France Telecom.

The offence is not constituted by the sole
participation in the capital of companies listed on the
stock exchange or when the capital is received by
devolution succession.

Article 323 of the Italian Criminal Code
incriminates the conflict of interests under a different
name, namely abuse of office (which is a distinct
offence under Romanian criminal law), whereas in
other jurisdictions, such as Germany, the act is not
incriminated at all*°.

As far as the common law legal systems ar
concerned, the American legislation is a noteworthy
example as it comprises an extensive set of provisions
under Chapter 11, Part I, Title 18 of the US Code, which
is entitled “Bribery, Graft, and Conflicts of Interest”?.

5. Conclusions

From a cultural perspective, in accordance with a
scholarly opinion?, | am also of the view that the
incrimination of the conflict of interests in Romania
also possesses a symbolic dimension, by encouraging a
change in the Romanian cultural paradigm to shift from
a traditional clan-like view on human relationships to
duly observing the primacy of pursuing integrity in
achieving the public interest over such purely personal
connections.

Nevertheless, when it comes to overly restricting
the private dimension through law, as the Romanian
Constitutional Court has already shown, the lawmaker
must adopt a balanced view so as to comply with the
standards ensuring the exercise of fundamental rights.

1" Mihai Mares and Mihaela Mazilu-Babel, “CEDO. Cauza A. si B. impotriva Norvegiei. Sanctiuni fiscale si penale. Ne bis in idem. Proceduri
paralele. Implicatii in procesul penal roman” Pandectele Roméane 1 (2017): 123 and the following.

18 The text of the French Criminal Code, updated as of December 16, 2017, is available at: www.legifrance.gouv.fr.

9 Sergiu Bogdan (coord.), Doris Alina Serban and George Zlati, Noul Cod penal — Partea speciald — Analize, explicatii, comentarii, 460-461.

2 The US Code is available at: https://www.law.cornell.edu/. Section 208 on acts affecting a personal financial interest, under Chapter 11,
had been invoked in the context of discussing President Donald Trump’s handling his financial and business entities following taking office

(see Lauren Carroll, “Giuliani: President Trump will

be exempt from conflict-of-interest

laws”, November 16, 2016,

http://www.politifact.com/truth-o-meter/statements/2016/nov/16/rudy-giuliani/giuliani-president-trump-will-be-exempt-conflict-i/).
2 Sergiu Bogdan (coord.), Doris Alina Serban and George Zlati, Noul Cod penal — Partea speciald — Analize, explicatii, comentarii, 461.



Mihai MARES

123

Following the recent legislative developments,
the solutions proposed by the participants to the
proceedings and ordered upon by the judicial bodies
shall be a barometre as to the degree of clarity of the
current text of incrimination.
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ASPECTS OF FORENSIC TACTICS AT THE CRIME SCENE INVESTIGATION OF
MURDER CASES

Nicolae MARGARIT"

Abstract

Crime scene investigation is a procedural and criminalistics tactics activity aimed at a direct perception of the place
where the crime was committed, at discovering, revealing, holding down, picking up and examining the clues, the evidence,
indicating their position and their condition, in order to determine the nature and the circumstances in which the act was
committed, as well as the data that are necessary in order to identify the perpetrator.

Specialist authors say that crime scene investigation is that initial action of criminal prosecution which is relevant
in the whole of pursuits dedicated to solving an antisocial cause and it involves the immediate, direct and comprehensive
knowledge of the place where the criminal act was committed.

According to the provisions of Article 192 of the Code of Criminal Proceedings, crime scene investigation may be
reasonably required by the judicial body at any time this is deemed necessary in order to establish the facts about the situation
of the place where the crime was committed, to discover and to hold down the clues related to the crime, to determine the

position and the condition of the evidence and the circumstances in which the act was committed.

Crime scene investigation, as a procedure or an evidentiary activity, involves the direct perception by the criminal
prosecution body or the trial court of the place where the act was committed so as to be able to draw conclusions about its
nature, how it was committed, the number of perpetrators, and so on.

Keywords: Criminal Law, Forensic Tactics, Judicial Body, Probative Activity, Criminal Field.

1. Introduction

“Human being is the ultimate creation of the
world who, with his restless spirit, is always striving for
refinement?.”

Life is the most precious asset of a person and at
the same time the indispensable condition for the
existence and perpetuation of an individual?.

Defending one of the greatest values, which
creates value itself, has a very special meaning.
Endangering a human life is an action that jeopardizes
not only the existence of an individual, but the
aggregate of social relationships, man being the essence
of these relations. Killing means suppressing the
history maker, the beneficiary of the goods created
together with his fellowmen. To defend this priceless
value means that not only the human being is protected,
but also the huge mass of social relationships®.

The acts which affect the life of a person create a
danger not only to the existence of the isolated
individual, but for all the people taken collectively,
therefore the normal course of social relationships
could not be possible without protecting this
elementary and absolute value — life.

The first document concerned with the protection
of human life was the “Declaration of Independence”

of July 4, 1776, which solemnly proclaimed the right to
life for all people. The same ideas were also asserted by
the “Universal Declaration of Human Rights”, adopted
by the General Assembly of the United Nations on
December 10, 1948. Article 3 of the Declaration says
that: “Everyone has the right to life, liberty and security
of person”. This right appears in other documents too,
like the European Convention on the Protection of
Human Rights and Fundamental Freedoms (Article 2)
and the Document of the Copenhagen Meeting of the
Conference on the Human Dimension of the CSCE*.

In our country, this right is obviously a guarantee.

Acrticle 22, paragraph (a) of the Constitution of
Romania, adopted on December 8, 1991, provides that:
“the right to life, as well as the right to a person’s
physical and psychological integrity are guarantees”.
With reference to the importance of protecting the
social value represented by life, we need to underline
that the criminal law materials obviously and certainly
show that nothing is more important and more valuable
than human life with all the attributes and implications
resulting from its protection. We consider human life as
a priceless, incalculable value, which cannot be
compared to other goods or values defended by
criminal law.

“Assistant Professor, PhD, Faculty of Law — University “Bioterra” of Bucharest; Lawyer in the Bucharest Bar (e-mail:

margarit.nicolae56@gmail.com).

1 A Boroi, “Infractiuni contra vietii” (Crimes Against Life), National Publishing House, Bucharest, 1996, p.5.

2 T.Vasiliu, D.Pavel, G.Antoniu, and others, “Codul Penal comentat si adnotat — partea speciald” (The Criminal Code Commented and
Annotated — The Special Part), vol.I, Stiintifica si Enciclopedica Publishing House, Bucharest, 1975, p.68.

3 V.Dongoroz, “Explicatii teoretice ale Codului Penal romén” (Theoretical Explanations of the Romanian Criminal Code), vol.llI, Academia

Romaéna Publishing House, Bucharest, 1971, p.7.
4 A. Boroi, cited work p.12-13.
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2. The meaning of crime scene

Crime scene investigation is an important
activity, which together with other prosecution actions
contributes to the criminal aim, which is finding the
truth.

Specialist authors® say that crime scene
investigation is that initial action of criminal
prosecution which is relevant in the whole of pursuits
dedicated to solving an antisocial cause and it involves
the immediate, direct and comprehensive knowledge of
the place where the criminal act was committed.

Crime scene investigation is a procedural and
criminalistics tactics activity which is aimed at a direct
perception of the place where the crime was committed,
at discovering, revealing, holding down, picking up and
examining the clues, the evidence, indicating their
position and their condition, for the purpose of
determining the nature and the circumstances in which
the act was committed, as well as the data that are
necessary in order to identify the perpetrator®.

According to the provisions of Article 192 of the
Code of Criminal Proceedings, crime scene
investigation may be reasonably required by the
judicial body at any time this is deemed necessary in
order to establish the facts about the situation of the
place where the crime was committed, to discover and
to hold down the clues related to the crime, to determine
the position and the condition of the evidence and the
circumstances in which the act was committed.

Crime scene investigation, as a procedure or
evidentiary activity, involves the direct perception by
the criminal prosecution body or the trial court of the
place where the act was committed so as to be able to
draw conclusions about its nature, how it was
committed, the number of perpetrators, etc.

The term “crime scene” or the “scene of the
crime” (criminal prosecution bodies also called it crime
area in their practice) is understood not only as the
actual place where a crime was committed, but also
other close areas or other places from which data could
be obtained about the preparations, the act that was
committed and its consequences, including the
perpetrator’s  way in and out of the crime area.
According to the provisions of Article 41, paragraph 2
of the Code of Criminal Proceedings, the “crime scene”
is the place where the criminal activity took place, in
whole or a part of it, or where its result occurred.

In a broad sense, in case of murder, the notion of
crime scene is understood appropriately as follows:

¢ the lot of land, the road section or the room where
parts of a human body, or human skeleton, were
discovered, as well as their surroundings;

e the place where the primary episode of the act

happened, meaning the place where the victim’s life
was suppressed;

e the place where the victim was abandoned or
where the body was dismembered, including its
surroundings;

o the place where the victim died, in case that it is
not the same as the place of the assault;

o the route followed by the victim after the assault
by the place where the victim’s body was discovered,;

o the ways in used by the offender to get into the
crime area, as well as the place he or she used to leave
the area;

o the route followed by the offender after leaving
the crime area in the direction he or she moved to’.

In case of dismembered bodies, crime scene
investigation involves as many activities like the ones
above (different from one another) as the number of
body parts discovered, so as, eventually, the crime
scene in all its meaning takes shape. In other words, the
meaning of crime scene is a sum of the places that make
it, where the main sequence is the place where the
primary episode happened — the suppression of a life —
and the body was cut out.

According to the provisions of Article 195 of the
Code of Criminal Proceedings, all the conclusions of
the investigation of the crime scene are recorded in a
report, to which photographs, drawings, sketches etc.
are added.

3. The
investigation

The importance of crime scene investigation
comes from the possibility of the criminal prosecution
body or of the trial court to perceive directly the
circumstances in which the offender acted, the objects
he or she used or touched, how they worked, the
outcomes, etc. All this helps to get an overall picture of
the act, which is available to the judicial body for the
purpose of investigating criminal causes.

The specific literature says that crime scene
investigation is an evidential procedure with a deep
significance in finding the truth, and for some cases
(murder, robbery, destruction, serious work accidents,
road, railway, ship and air accidents, etc.) a solution is
basically inconceivable without this activity. This is
because the crime scene is the place with the most clues
or data referring to the crime and the perpetrator®,

This activity of an utmost importance to the
forensic investigation of a murder has some specific
features such as:

o Crime scene investigation is an initial activity in

importance of crime scene

® C.Suciu, “Criminalistica” (Criminalistics), Didactica si Pedagogica Publishing House, Bucharest, 1972, p.503; L. Mircea, “Criminalistica”
(Criminalistics), Didactica si Pedagogica Publishing House, Bucharest, 1978, p.148.
6V Berchesan, C, Pletea, I.E.Sandu, “Tratat de tactici criminalistici” (Treaty of Criminalistics Tactics), Police Academy Publishing House,

Carpati, Craiova, 1992, p.26.

" Collective work, “Tratat de metodica criminalistici” (Treaty of Criminalistics Methods), p. 32.
8 Collective work, “Tratat practic de criminalistici” (A Practical Treaty of Criminalistics), Volume I, M.A.l. — 1.G.P.— Institute of

Criminalistics, Bucharest, The Publishing Service, 1976, p. 25.
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the investigation of a murder, which requires the
existence of findings related to the situation of the
crime scene, in order to discover and hold down the
clues related to the crime, to determine the position and
the condition of the evidence or the circumstances in
which the crime was committed (Article 192 / Code of
Criminal Proceedings).

e Crime scene investigation is not only a simple
initial act of criminal prosecution and criminalistics
tactics, but also an activity of an immediate nature®.

If the place where a murder was committed holds
the most clues or data referring to the crime and the
offender, the urgency of the crime scene investigation
is required because any delay can lead to a change in its
ambience, to a loss or destruction of clues and evidence
with negative consequences for the forensic
investigation.

e Crime scene investigation is an obligatory
activity. This activity is obligatory because the direct
perception of the situation at the murder scene cannot
be replaced by any other criminal prosecution activity.
Its obligatory nature results also from the provisions of
the criminal proceedings law, from some internal
norms — orders or instructions developed by the
Ministry of the Administration and the Interior or by
the Prosecution Office attached to the High Court of
Cassation and Justice — and from the practice of judicial
bodies.

e Crime scene investigation is an activity which,
normally, cannot be repeated. The inappropriate crime
scene investigation and the deficiencies in materialising
the results of this activity cannot be fixed. Once the
investigation of the scene where the murder was
committed is completed, the scene suffers changes: the
members of the team enter the crime area, objects are
moved from their initial place, after the team has left
those who remain clear up the place in order to return it
to its current use.

We should not mistake the unrepeatable nature of
crime scene investigation with its interruption, the latter
being possible in certain circumstances, such as: the
nightfall; the vastness of the scene or some peculiarities
which need much investigation time; the sudden
appearance of atmosphere events (heavy rain, heavy
snowfalls etc); the incomplete knowledge of the land
lots or the routes that are covered by the notion of crime
scene; the discovery of some source of danger
(explosion, fire, etc).

Tactically, the investigation should be resumed
by the same team that initiated it, ensuring the
continuity of the previous activities and a unitary image
of these activities. However, during the interruption,
measures will be taken to protect and preserve the clues
that have been examined, including the security of the
crime scene.

® C.Suciu, cited work, p. 503.
10 E Stancu, cited work, p 9-10.
11 C.Pletea, cited work, p 281.

With regard to the tasks or the objectives of crime
scene investigation, presented in the specific
literature'®, they are as follows:

1. A direct examination of the place where the crime
was committed

2. Searching, discovering, holding down, picking up,
examining the clues and other evidence

3. Marking the route followed by the criminal (iter
criminis), the objects on which the criminal acted,
as well as the instruments he or she used

4. Determining the places from where some
sequences of the crime could have been noticed

5. Identifying the people who have a connection with
the investigated crime (perpetrators, people who
were threatened, assaulted, other than the murder
victim, etc.);

6. Elaborating and checking the versions referring to
the crime that was committed, the perpetrators, as
well as other circumstances (place, time, motive,
purpose, etc.);

7. Determining the causes, the conditions and the
circumstances which brought about or were
favourable to the crimes, and the necessary
preventive measures

8. Taking some measures to limit the damage and to
prevent other harmful consequences

An evaluation of the information gathered during
crime scene investigation provides data regarding the
object and the subject of the crime, the content of the
crime (the objective and the subjective aspects), as well
as the identification of the wrongdoers. The object of
the crime — the judicial one and the material one — takes
shape against the background of the social relationships
which were violated and the values targeted by the
perpetrator.

The clues and the evidence may indicate the
genetic profile, the blood type, the height, the weight,
the gender of the perpetrator or possibly their identity.
The manner in which the murder was committed may
indicate some information regarding the transportation,
the scatter of body fragments, changes of the ground
ascertaining their dragging etc. — an aspect pertaining
to the objective side of the crime, the number of
perpetrators and so on. The findings allow the judicial
bodies to determine the action or the inaction of the
perpetrator, the consequence which is socially
dangerous, the causality relation etc. With reference to
the subjective side, the form of guilt with which the
offender acted results from the materiality of the act, as
the psychological position of the offender cannot be
isolated from the activity by means of which it is
accomplished??,
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4. Measures to be taken by the judicial
bodies that arrived first at the scene

Pursuant to Article 324, paragraph 1 of the Code
of Criminal Proceedings, the criminal prosecution in
case of murders as well as other acts with a high degree
of social danger provided by law is obligatorily carried
out by the competent prosecutor.

According to the provisions of Article 288 of the
Code of Criminal Proceedings, the prosecution bodies
may take note of a murder that was committed through
a complaint, a denunciation, or at the their own
initiative when they become aware by any means of a
homicide or a suspicion of murder.

Practice has shown that in many cases the police
bodies are the first approached in connection with:
people who are missing from home, the discovery of a
body showing signs of violent death, when body
fragments or remains are found, including parts of a
skeleton, the death of seriously injured people who
were in a hospital etc??,

Among the urgent measures intended to ensure
the preservation of the crime scene there are:

a) Saving the victims and giving first aid. No matter
the situation found at the crime scene —even if it is
no longer necessary, before picking up the body
parts, the officer or the under-officer present at the
scene must write down and mark the place and the
position of the victim at the time of their arrival.
Marking is necessary because the discovery of one
part of a body in a specific place requires the search
for the other parts within the same perimeter, the
forensic practice showing cases where all the parts
of a dismembered body were thrown away at
relatively small distances one from another®s,

b) Preserving the crime scene. The one arriving first
at the scene must undertake some actions so as to
exclude the possibility to change, by accident or
intentionally, the initial aspect of the crime area.
Therefore, he or she must ensure the security of the
place where the act was committed and protect the
clues and the objects existing in that place. It is
possible that the perpetrators or their accomplices
are among the strangers who enter the crime area,
their purpose being to destroy any possible clues
that remained after the act unfolded.

The officer or the under-officer must act tactfully
and keep away from the body and the surrounding area
all those who have no reason to be there (the “curious”
ones and the “thrill seeking”).

It is absolutely necessary to observe the rules in
force forbidding the police officers or under-officers
and any other people, irrespective of their degree,
position or capacity, to enter the crime scene if they
have no tasks in connection with the crime scene
investigation or with saving the victims.

12 E,Stancu, cited work, p. 230.
18 V.Berchesan, cited work, p. 375.

In order to avoid the destruction, the
deterioration, the disappearance or the change of the
crime objects or clues, the parts of the body and the
objects which may carry clues shall be covered with a
cloth, with plastic foils, boxes, etc. Moreover, a safety
belt shall be placed in order to keep strangers away,
using the band with a specific indication, or, if there is
no such band, ropes, wire and so on. The measures will
be similar in case that the crime scene allows the use of
a tracking dog for processing the clue of human scent.
c) Identifying eye witnesses, suspicious people,

identifying and arresting the perpetrators or taking
measures to chase and catch them. The police
officer who arrives first at the crime scene comes
into contact with many people. Among those
people, except for the curious ones, there may be
some who perceived wholly or partially the
circumstances of the murder, or who know some
details about the perpetrator or the victim. These
details which are provided by such people are very
important to the cause, beginning with the
identification of the victim or the information
which can lead to the identification of the victim
and the perpetrator, and continuing with their
actions before and during the assault, the
instrument which the offender used etc. and ending
with the actions of the criminal after the killing, the
direction to which he or she moved and possibly
the means of transportation used to transport the
body parts and which helped him or her escape the
crime area. Other details may be concerned with
the nature of the relations between the perpetrator
and the victim, the reason of the conflict, the goods
or valuables which were taken from the de victim,
other people who were present when the act took
place and so on.

If the isolation of witnesses is meant to protect
them from any foreign influence which might alter their
testimony, isolating the perpetrators from the rest of
people is intended to protect those concerned from any
possible aggression by those who are present and who
are revolted by the act, or by relatives of the victim.

If the perpetrator did not stay or was not identified
at the crime scene, depending on the information
provided by witnesses and the concrete possibilities
existing at the crime scene, the officer or under-officer
who first came there can take action to chase and catch
the offender or to alert the police in the area where the
offender headed to,

Announcing the criminal prosecution body of the
territory where the murder happened, who has the
competence to carry out the crime scene investigation.
The police officer who first arrived at the crime scene
shall approach the criminal prosecution body that has
the territorial competence in the area where the act was
committed. The announcement must briefly indicate
the nature of the crime, its main aspects, the localisation

14 Collective work, “Tratat de metodica criminalisticd” (Treaty of Criminalistics Methods), p. 32.
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and the extent of the area where the murder was
committed or where parts of the body were discovered,
the measures taken and their outcomes, as well as other
information that can be useful to the team carrying out
the investigation.

The one who took the first measures has the
obligation to stay at the scene until the investigation
team arrive and inform the head of the team on the
measures taken by that time and the measures which are
under way, the initial aspect of the crime scene, the
changes that intervened, who made them and for what
purpose, the witnesses and the other people who were
identified and the information obtained from them.

The specific literature underlines the special role
played by the person who arrives first at the scene, as
the subsequent unfolding of the forensic investigation
depends to a large extent on their professionalism and
how they accomplish their specific duties®®.

5. Preparation for the crime scene
investigation. The importance of having the
murder crimes investigated

The preparations for carrying out the
investigation cover two phases: at the office of the
judicial body and at the crime scene.

Among the measures taken before going to the
crime scene there are:

5.1. Receiving, recording and checking the
announcement.

No matter if there is a complaint or a
denunciation, the prosecution body must take down the
date and the specific time when the announcement was
received, who made the announcement and from
where, including the means used to make the
announcement.  The  person  receiving  the
announcement has the obligation to verify the
competence and if he or she finds that another body is
competent, then he or she immediately has to inform
that competent body to carry out the investigation of the
crime scene. That body has to proceed to: identify the
person who made the complaint or the denunciation;
check the announcement to see if the things announced
are real and also with regard to the place where the
crime was committed, its amplitude and its
consequences and so on.

5.2. The technical and material provision.

This activity involves the following: preparing
the universal criminalistics tool kit; preparing the DNA
testing Kit; preparing the set for taking photographs
(cameras, films, filters, lamps with blitz etc.); checking
the forensic auto laboratory; providing the team with
the necessary equipment for filming, video filming,
audio recording; providing the members of the team

15 E.Stancu, cited work, p. 231.

with the materials which are necessary for
communication and keeping in touch; preparing other
materials (body detectors, or metal or radiation
detectors, equipment for filming or taking photographs
under water etc.).

5.3. Ensuring the presence of experts, the
presence of the lawyer and the assisting witnesses.

The multiple aspects covered by murders and the
variety of the issues in various fields of activity require
that other experts are also included in the investigation
team. For instance, in the presence of the head of the
team, they can carry out checks and research using
some appropriate devices which are not available to the
investigation team?®,

In case of homicides, the investigation team at the
scene is made of the prosecutor, the coroner, the
criminalists, other police officers usually from the
forensic forces and the officer with the tracking dog and
specialists in other fields.

The established team shall perform the tasks
assigned by the prosecutor, the prosecutor being the
one who leads the activities for searching, discovering,
holding down and picking up the clues and the
evidence.

According to Article 89 of the Code of Criminal
Proceedings, when the perpetrator stayed at the crime
scene, was chased and caught by the police bodies that
first arrived at the scene, or by witnesses, a lawyer must
be present for this activity.

With regard to the assisting witnesses, the
criminalistics tactic recommends that they are provided
before getting to the crime scene.

5.4. Ensuring the operative movement of the
team to the crime scene.

The movement to the crime scene must take place
with the maximum of urgency, as any delay can create
difficulties for the investigation, as well as for the result
of subsequent activities”.

After the arrival at the crime scene and before
starting the actual examination, the team must take
some urgent measures. Depending on the peculiarities
of each case and the consequences of the activities of
the offender, the nature and the configuration of the
ground that will be investigated, these measures consist
in:

o the operative information about the event which
took place;

e checking how the one who arrived first at the
scene had acted by the time the team arrived, and the
outcomes of his or her action, deciding either to
continue the measures taken or to complement them by
other activities of a maximum urgency, or to start them
again;

e determining the modifications that intervened in
the initial aspect of the crime scene;

16 Collective work, “Tratat de metodica criminalistici” (Treaty of Criminalistics Methods), p. 37.
17 Collective work, “Tratat de metodica criminalistici” (Treaty of Criminalistics Methods), p. 36.
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e appropriately marking the area to be investigated,

o identifying the eye witnesses and the people who
have no reason to be present in that area or who cannot
offer a plausible explanation about the actions taken
after the murder was committed (moving parts of the
body to another place, cleaning up the place where the
crime was committed, being late in announcing the
judicial bodies, etc.);

e organising or extending the security measures at
the crime scene, including the measures meant to
remove any imminent danger (fires, explosions, etc.);

o determining the concrete examination methods;

e all the participants putting on the sterile
equipment for carrying out the investigation of the
scene.

Marking the place to be investigated is the “key”
of the entire activity, and it has the purpose of
delimitating the area — the room or the open space
where the episodes of the crime took place, as well as
its surroundings. Only by acting like that a premise can
be created for discovering all the clues and all the
evidence that are connected to the cause’®.

Irrespective of the situation at the crime scene, it
is recommended that the limits set are broader, having
therefore the certainty that no areas which hold clues
are omitted.

So, if the homicide took place in a building in an
urban area, the investigation must include all the rooms
and the annexes (kitchens, hallways, bathrooms, stairs,
balconies, lodges, garages, etc.), as well as the common
premises. The investigators must not rule out the
possibility that, depending on the clues that were
discovered and the interpretation of the mechanism
involved in their formation or the discovery of the so-
called “negative circumstances”, as well as on the
anticipation of the motive and the purpose of the crime,
the investigation is extended to the neighbouring
apartments and buildings. A tracking dog can be really
useful for processing the scent clue.

In case of rural houses, besides the examination
of all rooms, it is necessary to investigate the annexes
of the household (the stable, the shed, the barn, the
storehouse, the cellar, storehouses for construction
materials, the garden, the orchard, slaking pits, etc.), as
well as the buildings neighbouring the place where the
body parts were discovered, the lands used for
agriculture, forestry or fishery, belonging either to the
victim, or to other people who are in a conflict with the
victim.

If the investigated area is in a field, in the woods
or in water, the surface to be examined must be
extended so as to cover a distance as long as possible,
including roads, paths, passing points (bridges,
viaducts), by the bordering localities or highly
circulated national or county roadways.

If there are parts of the body that were discovered
in water, the investigators must not overlook the banks

of lakes, rivers, the roadways leading to them and away
from them to the outskirts, the buildings or the
establishments in the immediate neighbourhood
(houses, motels, campsites etc.).

To conclude, the area may be extended or
restrained as appropriate, the final aim being not to
overlook any section of land which could contain clues
or evidence.

Besides the activities that have been presented,
the head of the investigation team must take other
measures too, such as:

e organising the data gathering activity which must
take place at the same time with the crime scene
investigation;

e ensuring that activities continue in the areas
which are not affected by the crime;

e ensuring the places, the documents which are
important to the cause (registers, records etc);

e removing the sources of danger and ensuring that
the investigation takes place in a safe climate;

o informing the members of the team about the
results obtained during the first measures and guiding
the investigation depending on the information
obtained,;

e determining how the members of the team keep
in touch and how they exchange information;

e ensuring the judicious use of human resources
and the cooperation with other bodies;

e ensuring the presence of assisting witnesses, the
presence of the lawyer or other people (specialists,
interpreter, etc.).

The specific literature and judicial practice often
refer to the “investigation of the murder by a team”.
This is because the particular social danger associated
with the crimes against life requires a concentration of
all knowledge, expertise and skills of specialists from
various fields of activity involved in fighting crime and
serving justice.

In order to find out the truth in a particular cause,
it is necessary to make a full and operative use of data
and information about the murder that was committed.
This cannot however be done by a single person, being
necessary to corroborate the efforts of several
specialists, each of them acting according to his or her
speciality in order to achieve the final aim.

The factors called upon to clarify the specific
issues of a homicide cannot act separately,
inconsistently, as a mode of action like that leads
invariably to an unjustified delay of the investigation
and the occurrence of miscarriages of justice'®.

Therefore, we can say that the investigation of a
murder by a team is established as a methodological
rule of forensic investigation, being imposed both by
legal provisions and by practical necessities.

18 Collective work, “Tratat de metodica criminalistici” (Treaty of Criminalistics Methods), p. 35.

19 E Stancu, cited work, p. 229.
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6. The actual investigation of the crime
scene

Crime scene investigation, being a laborious,
lasting activity, which needs accuracy, calm,
cautiousness, physical and intellectual efforts and even
sacrifices, requires a lot of attention from those who
carry it out. Without excluding the factors which
disrupt attention (tiredness, the surroundings, a
decreased interest in discovering other clues too etc.),
it needs to be equally distributed throughout the
duration of the activity. Irrespective of the condition in
which it takes place, one must never have prejudices
when going to investigate a crime scene. We should not
neglect that all possible versions are worthless to the
cause as long as they have not been checked and
confirmed by the result of the activities carried out and
especially by the crime scene investigation?.

Carrying out the crime scene investigation
involves, obligatorily, two phases, namely the static
phase and the dynamic phase.

Investigating a homicide in the static phase starts
with observing the place where the murder was
committed, where the parts of the body were discovered
or where a human skeleton was found. The static phase
will also start with the preparation measures taken by
the prosecutor who leads the investigation team, which
are aimed at complementing or checking the measures
taken initially by the judicial body that arrived first at
the scene.

6.1. The investigation of the crime scene shall
start with the following activities:

The coroner determines whether the parts that
were discovered belong to a human body. It is obvious
that this problem can be definitively solved only after
the forensic tests have been completed in case that the
external aspect of the parts is much degraded. At least,
at a first sight, the following shall be determined: the
species, the anthropologic type, the race, whether the
body fragments belong to just one person, the existing
clues (signs of trauma, prints or other kind of clues).
These operations are carried out in the presence of the
prosecutor.

Irrespective of the configuration or the nature of
the crime scene, the first who enters the crime scene is
the criminalist, followed by the head of the
investigation team and the coroner. The coroner can
formulate conclusions regarding the instruments used
to take the human life, the wounds created by those
instruments, the objects used by the perpetrator to hack
the body, how the body was fragmented (either through
cutting, or through breaking or tearing apart).

The clues or the evidence, encountered
throughout the route taken by the criminalist and his or
her companions, shall be marked with indication
numbers and protected so as they are not destroyed by
other members of the investigation team.

For the prosecutor to get an overall picture of the
crime area, the investigators shall proceed to a general
examination of the crime scene, being interested in the
forensic and topographic orientation of the investigated
perimeter.

By marking the clues and the evidence, the
criminalist can have some direct contact, a real
perception of the crime scene, which makes it possible
to develop some versions regarding the number of
perpetrators, the instruments that were used, the
existence of micro clues and the places where they need
to be looked for, etc?.

Getting some details about the victim, the act and
the people who have knowledge of the murder and the
perpetrator, eye witnesses being of a particular interest.

In case of the examination of dismembered
bodies, the investigation methods are essentially the
general ones, with some peculiarities determined
however by the specificity of these cases.

Provided that all the parts making a body were
found in the same place or in the surrounding areas, the
coroner can estimate the size, the gender, the age,
different morphologic particularities, the time of death,
the means used to section the body.

If only a part of the body was discovered in the
investigation process, the people who can provide
information about how that part of the body was found
will be interviewed, and the coroner is asked to
determine, as much as possible, the age, the size, the
cause and the approximate day of the death, the
instruments that were used in fragmenting the victim.
Another action consists in gathering information from
the police units in other districts of Bucharest or other
localities with regard to the missing persons and
whether they found any body parts in their territory.

In case that the head of a victim was discovered
and it is not disfigured, or if the upper limbs or parts of
the body that have scars, prostheses, tattoos, warts,
professional callosities, some malformations were
discovered, all these will be considered when drawing
up the report of the external particulars. The
investigation task that follows immediately is to
discover the other parts of the body, so as, based on
them, to identify the victim.

The ascertainment of any possible changes
that intervened at the scene, after the murder has been
committed, is concerned with the position of the parts
of the body and the condition of the objects in the
context of the crime area, as well as the changes in the
content of some clues.

In order to determine the changes in the
surroundings of the crime scene, the investigation team
shall call on the people who were present in that place
and who knew its initial appearance. If there are no such
people, the investigation team shall take a closer look
at the crime scene throughout its activity.

2 Collective work, “Tratat de metodica criminalistica” (Treaty of Criminalistics Methods), p. 43.

2 C.Pletea, cited work, p. 283.
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Determining the point where the investigation
starts off; usually, it is recommended that the
investigation takes place in a spiral, going from the
parts of the body towards the periphery of the crime
scene, if there are no other circumstances which require
the method of centripetal investigation??.

On this occasion, all the changes that intervened
because of the crime shall be examined, taking care not
to destroy any clue. Considerable attention shall be paid
to the ways in and out the perimeter of the crime scene,
because this offers the most numerous possibilities to
discover the clues left behind by the offender.
Therefore, only the prosecutor and the coroner shall
enter the crime area, avoiding the possible destruction
of any clues and the change of the position of the
objects found with the body.

This rule must be strictly observed because the
so-called positional clues (cardboard boxes, strings,
plastic bags, buried, dumped in rivers, woods, a turned
up car, a drain clogged up with organs, etc.) are
especially relevant in clarifying how the crime was
committed. As the number of officers entering the
crime area increases, so does the risk of degrading the
clues and drawing erroneous conclusions with regard to
the circumstances in which the act was committed.

Selecting the witnesses who assist in the crime
scene investigation. If there are many people holding
information, it is possible to select the witnesses based
on the quality of the data they have, their personality,
their objectivity and position in relation to the
investigated cause, thus avoiding useless, collateral
data, which have no significance or can slow down the
investigation.

Another activity which is specific to the static
phase is the processing of human scent with the
tracking dog. This operation starts with the clothing on
the parts of the body (if any) and the clothes of the
offender. We think however that this activity has the
value of a rough guide for the subsequent investigation.

Additionally, the use of olfactory clues can also
encounter some difficulties due to the entry of
numerous people in the examined area.

For a correct evaluation of the existing situation,
the investigators shall write down the time they enter
the scene to be investigated, the condition of the doors,
windows, lighting devices, appliances, the visibility,
the atmospheric conditions, the persisting smells, the
condition of the ways in, the location of different
objects, the position of the body, etc?.

The investigation in the static phase ends with
holding down the positions in which the body
fragments were found, their location in relation to
different objects in the crime scene, as well as of the
other instruments in the crime area. These are held
down by taking photos, filming or video recording.

For a full and operative retention of the picture of
the entire crime scene it is useful to hold it down using

22| Mircea, cited work, p. 177.
2 C.Pletea, cited work, p. 283.
2 C.Pletea, cited work,p. 285.

the video devices with which the judicial bodies are
provided. In practice, there are cases when video
recording serves directly to carefully examine the crime
scene and the elaboration of a realistic version with
regard to the perpetrator.

Holding down the positions of the body
fragments, and of the most relevant picture or objects
of the crime scene, corroborated with the data obtained
from tactical - forensic investigations carried out by the
investigation team, lead to some conclusions with
regard to the nature of the act, the time and the
circumstances in which the murder was committed, the
place where the criminal hacking happened, and
possibly, the motive or the purpose of the crime.

The photographs taken in this phase have a
guiding role, a sketch, and when there is a danger of
disappearance or degradation, photographs of the main
objects or of the clues are taken.

In conclusion, in the static phase of the
investigation of the body parts, the following are
ascertained: their place and position, which parts of the
body they come from, the gender, the age and the
approximate size, whether the remains belong to the
same human body, the kind and the colour of clothes,
the objects and the clues in their immediate
surroundings.

6.2. The dynamic phase of the investigation is a
continuation of the static phase, with specific methods
however (a thorough and multilateral examination of
each clue, as at this stage the objects carrying any clues
are moved and construed (scientifically), this being the
most complex stage in which all the members of the
team participate.

Determining the scene of a crime is an important
step of the dynamic phase, because in the practice of
the prosecution bodies there are situations when the
crime scene is not always the place where the victim
was found. Therefore, a lack of clues or very few clues
left behind determine the appearance of negative
circumstances. The ascertainment of the crime scene
leads to conclusions referring to: the nature of the
relationships between the perpetrator and the victim,
whether the victim was taken by surprise, whether the
victim resisted, finding the circle of suspects, etc.

In case of dismembered bodies, the crime scene is
the lot of land on which every segment of the body is
discovered, the place where the main episode unfolded
being the basis of the crime scene?*.

The investigation starts with the parts of the body
(their clothing, other clues, etc.) and the area beneath
them, and then the area around them will be examined.

The examination of the body parts involves
analysing the clothes, the packing, the components,
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how the packing is made, the bonds, the footwear and
their body?.

If the fragments of the found body show traces of
clothing, these will be examined in a predetermined
order, usually starting with the articles at the exterior of
the upper part of the body and continuing with the
underwear, the pants and the shoes.

During this operation, the following will be
described:

o the existence of every single item of clothing,
their size and measure, whether they are typical of the
victim’s gender and appropriate for the season;

o their position and how they are placed on the body
remains;

e the individual characteristics of every item of
clothing (for example, is it an item of mass production
or tailor-made, the type of cut, the kind of fabric, the
lining, the colour, the logo, the brand, any possible
monograms, etc.);

¢ signs of dragging, any recent dirt (dust, mud, etc.)
or other signs of violence present on clothing; these
clues shall be described in point of: number, location,
form, dimensions, the aspect of their edges, lack of
substance, the aspect of violence signs imprinted in the
fabric they are made of (cutting, tearing, unpicking,
perforation, attack with corrosive, caustic substances,
burning, pulling apart, etc.);

o the presence, the condition and the position of
buttons and other fixing accessories (zippers, bands,
strings, straps, belts);

o the socks (the type, the fabric they are made of,
the form, the size, the colour, the presence of adhering
foreign bodies or substances, whether they were
mended or patched up);

o articles of footwear; they will be examined in
point of: their kind, their type, the model, the size, the
colour, the materials they are made of, the brand, the
degree of wearing, the configuration of the sole (the
geometry of insertions), characteristic deformations,
deposits of foreign substances or bodies, painting, re-
painting, the kind of laces, repairs, signs of violence
(breaking, friction, scratching, punching, pulling apart).

In other situations, these items of clothing may
somehow be missing, because in order to hide and take
out the parts of the body without being noticed, the
perpetrator packs up these fragments. Therefore, the
packing material which was found (bags, boxes, mats,
bed sheets, blankets, tote bags, accompanied by strings,
belts, ropes, etc.) needs to be examined very carefully,
described in the report, photographed and kept as
corpora delicti which are valuable and often help
identify the killer or killers?,

The articles of clothing and the accessories
belonging to the wrongdoer or the suspect are examined
in the same way as in the case of the body. There is also
an additional activity aimed at discovering specific

clues, such as picking up any kind of biological clues:

epithelial cells, secretions, blood, fragments of tissue,

biological clues which may come from the victim or
from the perpetrator, signs of violence due to the
victim’s defending himself or herself, papillary clues

(digital — palmar and plantar), traces of saliva, cigarette

ends, measures taken to remove any marks caused by

the crime, etc.

The examination of each body segment shall be
performed very carefully by the coroner, in the
presence of the prosecutor, describing:

e any signs of violence (number, the location in
relation to some anatomical points of reference, their
kind, the exterior aspect of the wounds, the shape of
edges, any adhering foreign substances or bodies, the
inclination of wounds, etc.)

e any particular signs (their kind and type, their
location, the form and the aspect, the dimensions, the
tint, their congenital or acquired nature, etc.)

o other signs of the crime (deposits of substances,
of normal or pathological biologic products, such as:
blood, saliva, sperm, hairs, pus, nail fragments, etc.,
toxic or caustic products and so on).

For bodies of an unknown identity as well as for
segments of such bodies, the examination and the
description refer additionally to the following aspects:
the gender, the apparent age, the size, the most
important diameters, the type of body-build, the colour
of hair and eyes, the condition of the teeth and the
dental formula, the under nail deposit, any signs of
putrefaction and its status, the smell (objects can be
found inside the mouth cavity, which were used to
suffocate the victim or to prevent crying), the position
of the body (the inclination of the head, the position of
the extremities in relation to the trunk, whether in
water, in mud, in the ground, under debris, suspended
in a halter etc), the colour of the skin and the mucous
membranes, any leak of biological products, marks left
by knots and bonds on the parts of the body, whether
there are any eviscerations of different organs, etc.

Basically, the dynamic phase of the crime scene
investigation is reduced to the following activities:

a) taking detailed photos and filming the clues found
on parts of the body and on the clothing, after they
were first held down in topographic and forensic
terms (describing their nature, form, colour, smell,
formation mechanism, etc.), by measuring in
relation to other clues, body fragments or other
fragments found at the scene;

There are various ways to pick up the clues and
the micro clues, as regards the marking of the clue or
the carrying object. They can be picked up by wadding,
scraping, photographing, with a standard sample in
natural size, others with the help of sticky films like
folio, and those which need processing in a laboratory
are picked up together with their support, if their
dimensions allow them to be moved.?’

% Collective work, “Tratat practic de criminalistici” (A Practical Treaty of Criminalistics) Volume I, p. 434.
% g5 P. Mitricev and P.1. Tarasov—Rodionov, “Criminalistica” (Criminalistics), Part 2, translated into Romanian, Bucharest, 1954, p. 170.

27 C. Pletea, cited work, p. 284.
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b) taking down the particulars of the body segments;

¢) examining the clothing and the footwear of the
body;

d) requesting the necropsy in order to determine the
cause of death and take samples of blood, saliva,
stomach content, secretions and excretions;

e) examining the parts of the body in order to
discover lesions, scars, malformations,
putrefaction stages, any possible diseases,
characteristics of the teeth, etc; taking prints, the
toilet and the restoration of the body are performed
by the criminalist and the coroner at the office of
the forensic body;

f) taking samples of hair and the under nail deposit.

If all the segments were found, the coroner shall
proceed to assemble them, reconstructing the whole
body, and afterwards the body will be shown to
relatives or other people who used to know the victim.?®

We need to specify that each segment is
photographed in the place where it was found (alone,
then with its surroundings), then the entire
reconstructed body is photographed. Previously, each
item of clothing or the parts of clothing are
photographed too, as well as the assembled clothing, in
which the body will be dressed before taking a
photograph.

In case that parts of the body are found buried, the
photographs may indicate in succession the stages of
exhumation, their aspect and position at each stage of
the search, and also after being taken out.

The findings shall be recorded also in a report
(with a thorough description of the place where each
segment was found, the clothing and that segment,
lesions, etc.) and a sketch (for each area where the body
segments were found).

The investigation helps obtain the data that are
necessary to determine the perpetrator’s modus
operandi®, such as: ascertaining the manner in which
the murder was committed (with cutting — splitting
objects, mechanical asphyxia, physical factors, toxic
substances, firearms or explosives, biological or
psychological factors); determining the manner in
which the clues were destroyed; determining the goods
or valuables which belonged to the victim, those taken
by the offender and how they were turned to profit.

An essential issue in finding out the truth in a
criminal cause is to clarify the negative circumstances,
which are characterised by an inconsistency between
the condition of the victim at that time, the victim’s
lesions and the actual situation in the crime area
(discovery of a body with deep cut wounds, when there
is not much blood around it)%.

Crime scene investigation is an activity
concerned with the scientific investigation of the clues

and the objects existing at the crime scene in order to
determine the route followed by the offender (the “iter
criminis”), the traces left behind by the offender, for the
purpose of determining his or her personality. It is
known that when the perpetrator attains the purpose of
his or her action, a relaxation occurs, called partial or
total abolition of censure, an aspect which could be
used by the investigation team who identify the clues
created due to the invocated conditionst.

Among the problems solved by the crime scene
investigation there are: the nature of the act that was
committed, the place and the time when it was
committed, the perpetrators and their capacity, the
identity and the age of the person that was harmed; the
motive of the act; the conditions and the circumstances
which were favourable to the crime and the prevention
measures which are necessary.

The determination of the nature of the act requires
the identification of lesions, establishing which ones
led to the victim’s death and which was their
succession. The presence of lesions and their
morphology help determine the characteristics of the
instrument used to commit the murder, which
sometimes is abandoned near the victim or in other
places far away from the crime area.

The day of the crime is considered a critical time
which is determined approximately, depending on
several factors, such as: the forensic findings, the
aspects resulting from the examination of the crime
scene and ascertained after having conducted several
prosecution activities.

The factors that may be taken into account in
order to determine the day of death could be: the
occurrence of rigor mortis, the temperature of the body,
the body changes, the examination of the stomach
content, the status of decomposition etc.

Determining the identity of the victim is a central
issue for the investigation team, an activity which starts
at the time of the external examination and continues
with the articles of clothing. The operations concerned
with the identification of the body are: toilet making,
the reconstruction, taking prints, taking biological
samples, picking samples of the under nail deposit,
making the dental chart, taking photos of the
particulars, lining up for recognition etc.

The modus operandi is a faithful representation of
the perpetrator’s personality.® The description of the
modus operandi covers the following stages:

o the contact with the crime scene by gathering data
about future victims, their routine, the goods they
possess, the places where they store them, their family
situation, etc.;

e drawing up, theoretically, an action plan and
checking its viability, requiring the recognition of the

2 M. Terbancea, 1. Enescu, A. Simionescu, and others, “Ghidul procurorului criminalist” (Guide for the Criminalist Prosecutor), Volume

I, Helicon Publishing House, Timisoara, 1995, p. 75.

2 Collective work, “Tratat practic criminalistic” (A Practical Criminalistics Treaty), p. 436.

% E.Stancu, cited work, p. 235.
81 C.Pletea, cited work, p. 284.
32 C.Pletea, cited work, p. 287.
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crime scene with a check of the data previously
obtained from various sources;

e the manner in which the perpetrator acted to get
in, the annihilation of the victim (hitting,
immobilisation, use of white arms, firearms, drugs,
etc.), taking goods, leaving the crime scene;

e turning the product of the crime to profit.

The motive of the crime is the internal impetus,
as an exclusive psychological element, which
influences the criminal to commit the act, while the
purpose is the result pursued by killing®.

It is obligatory to record all the findings, no
matter whether it is possible to confirm a connection
between the clues, the evidence or the various
circumstances and versions regarding the manner in
which the crime was committed. The results of the
crime scene investigation are checked by requesting
technical — scientific ascertainment or expertise, or
through other specific activities.

6. Conclusions

The crimes against life, although different in
point of their legal content, have many common
features in forensic terms. Irrespective of the legal
description, the body must be discovered and
identified, the cause of death must be determined, as
well as the place and the time of death, the
circumstances which were favourable to the crime, the
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METHODOLOGICAL PARTICULARITIES REGARDING CRIMINAL
INVESTIGATION OF CRIMES RELATED TO MARKET ABUSE, FACTS
CRIMINALIZED IN THE CAPITAL MARKET LEGISLATION

Constantin NEDELCU*

Abstract

The interest in investigating the issue of techniques for investigating capital market crimes is based on several

considerations:

Research is timely and responds to the imperative of the moment, to combat these crimes. It is to be noticed the
novelty and the diversity of the issues addressed in the context in which this criminal field is little researched and known both
as a modus operandi and as an investigative technique, although it is constantly expanding and amplifying.

Investigating capital market offenses is emerging as one of the major challenges addressed to the judicial authorities.

Keywords: capital market crimes; criminal investigation; market abuse; methodological particularities.

The capital market field is a highly controversial
one because of its relative novelty in our country, the
special technique it presents, and the seriousness of
some crimes that can be committed through it.

The capital market plays a particularly important
role in any free trade economy, i.e. to engage available
capital reserves!, other than those provided by loan
institutions, in the economic circuit.

The capital market is the part of the financial
market in which financial instruments are issued and
traded in accordance with the legal regulations?.
Currently, the functioning of the financial instruments
markets, as well as the formation and functioning of the
bodies operating on these markets are regulated by Law
no. 31/1990 regarding companies, Law no. 297/2004
regarding the capital market and Law no. 24/2017
regarding issuers of financial instruments and market
operations, these two normative acts representing the
general framework and, obviously, the secondary
legislation represented by regulations and instructions
issued by the Financial Supervisory Authority
(hereinafter referred to as ASF) or its predecessor, the
National Securities Commission (NSC)

All offenses defined by Law no. 297/2004 imply
that the anti-social behaviors described by the
criminalization rules have been manifested within or in
connection with some operations on the capital market.

We note from the beginning that the body with
special attributions in this area is the Financial
Supervisory Authority.

ASF is the national authority with powers of
supervision, investigation and control in the field of
market abuse, the criminal sanction of this behavior
being obviously the exclusive competence of the
judicial bodies.

ASF supervises the market in order to prevent,
detect and sanction market abuse.

But what is market abuse? To answer this
question, we will have to focus on art. 108 of Law no.
24/2017, from which it results that this notion refers to
the abusive use of inside information, the unauthorized
disclosure of inside information or market
manipulation.

It should be noted that prior to the entry into force
of Law no. 24/2017 (01.04.2017), the market abuse
provisions applied only to the regulated financial
instrument markets but following the transposition into
national law of the provisions of Directive 2014/57/EU
on criminal sanctions for market abuse, they are now
also applicable to multilateral trading systems.

The elaboration of a methodology for
investigating capital market crimes implies the
systematic identification and analysis of the operating
methods used by authors (perpetrators), the in-depth
knowledge of the market mechanisms, malpractice and
economic and financial “engineering” found in the
practice of judicial bodies®.

The new and sophisticated operating methods
implemented by capital market authors, based on
teamwork of the teams comprising of specialists with
rigorously established tasks, have led to appropriate
mutations in the design and conduct of an investigation
in this area, transforming teamwork from a professional
option to a criminal prosecution imperative: how to act
by using specialized teams or investigative units®.

In the European doctrine and practice, there is a
particular interest in the development of pro-active or
special investigative techniques designed to perform
ante-delictum investigations or special investigations,
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including before a particular offense has been

committed or discovered®.

In order to proceed with the investigation of the
criminal offenses that are incidental to market abuse,
we must first of all know who the capital market players
are. From the general legal framework applicable to this
field, we find that the participating entities are the
following:

I.  ISSUERS - “open” joint-stock companies whose
stocks/bonds are traded on a stock exchange;

Il. INVESTORS - natural or legal persons holding
capital surplus;

1. INTERMEDIARIES - financial investment
service companies or banks, the ones that connect
issuers with investors or investors among
themselves;

IV. COLLECTIVE INVESTMENT
UNDERTAKINGS - investment management
companies, depository of financial assets, open-
end investment funds, investment companies,
closed-end investment funds, closed-end
investment companies;

V. INVESTMENT CONSULTANTS - authorized
natural or legal persons;

VI. FINANCIAL AUDITORS - authorized natural or
legal persons;

VII. MARKET OPERATORS;

VIIl.  REGULATED MARKETS AND
MULTILATERAL TRADING SYSTEMS;

IX. STOCKHOLDER REGISTERS;

X. DEPOSITORY;

XI. CUSTODIANS;

XIl. COMPENSATION FUND;

XIl.  SUPERVISORY/REGULATORY
AUTHORITY.

We note that each of these remains a “trace”
which must be identified, researched, interpreted and
administered, of course, in the criminal trial.

In the following we will briefly refer to a possible
method of investigating the market manipulation
offense, if the financial instrument refers to the stocks
issued by a company, as defined by art. 120 of the Law
no. 24/2017, namely:

1.

a) making a transaction, placing a trading order or
any other behavior that gives or is likely to give
false or misleading indications regarding the offer,
demand or price of a financial instrument, a spot
commodity contract or an auctioned product that is
based on emission allowances or that sets or is
likely to set the price of one or more financial
instruments, a spot commodity contract, or an
auctioned product based on an abnormal or
artificially emission allowance unless the reasons
why the person who participated in the transactions
or placed the trading orders acted as such in
accordance with the applicable legal provisions
and those transactions or trading orders are in

accordance with market practices accepted at the
trading venue in question, as they have been
approved pursuant to the provisions of art. 13 of
Regulation (EU) No. 596/2014;

b) carrying out a transaction, placing an order or any
other activity or conduct that influences or is likely
to influence the price of one or more financial
instruments, a spot commodity contract or an
auctioned product based on emission allowances,
by resorting to a fictitious process or any other
form of deception or artifice;

c) the dissemination of information by the media,
including the internet or by any other means, which
gives or is likely to give false or misleading signals
concerning the offer, demand or price of a financial
instrument, of a spot commodity contract or
auctioned product based on emission allowances
or setting the price of one or more financial
instruments, a spot commodity contract, or a
auctioned product based on emission allowances at
an abnormally or artificially level, including the
dissemination of rumors, when the persons who
carried out the dissemination obtain, for
themselves or for others, benefits as a result of the
dissemination of the information in question and
provided that these persons knew or ought to have
known that they are false or misleading; or

d) the transmission of false or misleading information
or the provision of false or misleading entry data
or any other behavior manipulating the calculation
of a reference index, provided that the person who
carried out the transmission or supply of that
information or data knew or ought to have known
that they are false or misleading.

2. For the purposes of the provisions of para. (1), the
following are considered to be market
manipulation operations:

a) the conduct of a person or persons acting jointly to
secure a dominant position over the demand or
offer of a particular financial instrument, spot
commodity contract or auctioned product based on
emission allowances that has or is likely to has the
effect of directly or indirectly setting the sale or
purchase price or the creation of other unfair
trading conditions;

b) the purchase or sale of financial instruments at the
time of the opening or closing of the market which
has or is likely to have the effect of misleading
investors acting on the basis of the prices
displayed, including opening and closing prices;

c) the placement of orders at a trading venue,
including their cancellation or modification, by
any available means of trading, including
electronic means such as algorithmic and high
frequency trading strategies, and which has one of
the effects referred to in letter a) or b) by:

5 Manual de Ancheti in Mediul Economico-Financiar A.Lazir, S.Alimoreanu, Jurgen Dehn, Helmut Brandau, Bucuresti, 2009,pg.45



Constantin NEDELCU

137

I. interrupting or postponing the operation of the
trading system in that trading venue or creating
the conditions for such effects to occur;

1. causing difficulties for others to identify the
actual orders in the trading system in that trading
venue or likely to generate such effects, including
by introducing orders that result in overloading or
destabilizing the order book; or

I11. creation or likelihood of creating a false or
misleading signal about the offer, demand or price
of a financial instrument, in particular by
introducing orders to initiate or accentuate a
particular trend,;

d) benefiting from the regular or occasional access to
media, electronic or traditional media by
expressing an opinion on a financial instrument, a
spot commodity contract or an auctioned product
based on emission allowances or indirectly in
relation to its issuer provided that the financial
instrument, the spot commodity contract or the
auctioned product based on emission allowances
was already owned and subsequently profited from
the impact of the opinions expressed concerning
that financial instrument, spot commodity contract
or auctioned product based on emission
allowances, without at the same time making that
conflict of interest public in a fair and efficient
manner;

e) the purchase or sale of emission allowances or
related derivative instruments on the secondary
market prior to the auction conducted in
accordance with the provisions of Regulation (EU)
No. 1031/2010, which has the effect of setting the
auction price for the auctioned products at an
abnormal or artificial level or misleading the
bidders.

The market manipulation offense is, in essence, a
kind of offense of deceit, and that is why, as a rule, the
manipulator seeks to obtain a material benefit from
other market participants. However, there are cases
where the manipulator does not necessarily pursue a
material benefit, but, as it is pointed out in art. 121 para.
(1) let. b, he/she may pursue the transfer of stocks held
on behalf of other persons for the purpose of
circumventing the articles of association of the issuer
which, for example, limits holdings to a certain
percentage of the share capital. This is precisely why,
by the rule of criminalization, the legislator has
determined that the market manipulation offense is a
crime of danger and not a damage, although in some
cases the damage can be located.

We believe that at this point it is appropriate to
make it clear that the market manipulation offense may
be even a means of crime, for example for offenses of
embezzlement, offenses provided and punished by art.
279 para. 1 let. a and let. b of Law no. 31/1990
regarding companies, money laundering or even tax
evasion.

A first problem that arises in investigating this
crime, obviously after knowing the issuer whose stocks

have been the object of manipulative actions (in
practice the issuer's stock exchange symbol) is to
establish what the clues that make us believe that a
crime of a criminal nature has been committed. This
problem finds the answer in the law itself, namely false
or misleading indications regarding the offer, demand
or stock price, etc.

Next, it is necessary to establish how the
manipulative action was carried out, namely whether
through transactions or order placements that could
have resulted in a significant increase/decrease of the
price/volume of the traded stocks, the dissemination of
information by means of mass media, including the
internet, that give or are likely to give false or
misleading indications as to the demand, offer or stock
price, the dissemination of false information, etc.

The next step in the criminal investigation is to
establish with certainty who is the subject/are the
subjects of the crime of manipulation.

At this point, to identify transactions or orders,
the market operator, for example the Bucharest Stock
Exchange, should be required to report the trading
report for the issuer whose stocks were subject to the
manipulative process. It is mandatory to indicate the
period for which this report is requested because, as a
rule, the manipulative process may involve several
material acts. From the trading report we can extract
more information, namely:

I.  The date and time of the transaction;

Il. The volume of stocks involved in the
manipulative process;

Il. Price variation;

IV. The type of market on which the manipulative
transaction was made;

V. If the transaction is bilateral or not;

VI. The transaction intermediary/intermediaries.

If, from the transaction report cannot be identified
the transaction having a manipulative effect, we can
conclude that the manipulative operation had the
premise of trading orders entered into the electronic
system managed by the market operator, orders which
were subsequently either deleted or withdrawn, but
were likely to give false or misleading indications as to
the offer, demand or stock price.

After identifying the intermediary/intermediaries,
since they are currently operating global accounts, the
financial investment services company will be required
to file the records of all those customers that, during the
research period, traded the issuer's stocks under the
manipulation operation.

It is relevant to obtain, in addition to the
brokerage agreement and its annexes, the trading
orders, the bank statements relating to the settlement of
the transactions, and the account statements issued by
the stockholders' register regarding the stockholdings.
A particular peculiarity is encountered when the
manipulator resorts to the services of a custodian agent,
the latter being the one to whom one must resort in
order to obtain the account statement for the
stockholdings.
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It should also be noted that in the criminal
investigation that is carried out in a case of
manipulation, relevant information may be obtained
from the current reports that the issuers or
intermediaries are obliged to transmit to the market
where the stocks are traded for certain events set by the
legislator. At the same time relevant information can be
obtained from the stockholders register or depositary.

Of course, special investigative methods may be
used in the investigation (art. 138 and the following of
the Code of Criminal Procedure), which may be used
only in a strictly determined legal framework with the
authorization of the judge of rights and freedoms, in
order to collect the evidence.

ASF analyzes the financial flows underlying the
financing of transactions, natural or legal persons
involved in transactions.
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Abstract

The legislator has adopted the respective texts of law to the new social realities once with the repeal of the criminal
segment of GEO no. 195/2002 relating to the circulation on public roads, republished and the introduction of this one in the
content of the New Criminal Code.

The offence of leaving the place of the accident, actually found in the content of the provisions of art. 338 of Criminal
Code is one of the eight offences against the safety on public roads.

Knowing important modifications, the legal text may appear relatively ambiguous if we refer to the old indictment,
meaning that certain factual situations remained outside the criminal law. We will analyse in this regard the obligations that
arise to the driver in case of a traffic accident, bringing into question even the decriminalization of the prohibition of the
consumption of alcohol after the road event.

Furthermore, we will treat even aspects related to the causes of special no imputation that, on a closer analysis, can
create problems of interpretation. Through the phrase “i¢ does not constitute the offence of leaving the place of the accident
when only material damages occurred after the accident”, the legislator has chosen to indict this offence even if the victim has
evaluable lesions within 1-2 days of medical care, on condition that for the same fact, in the old regulation, 10 days were

required or it was an oversight of the legislator that it is to be resolved at some point?

Keywords: accident, driving, circulation, Criminal Code, offence, road.

1. Introduction

The new regulation stipulates the offense of
leaving the place of the accident or its modification or
deletion of its traces is regulated as follows:

1. Leaving the place of the accident, without the
authorization of the police or the prosecutor who
carries out the investigation of the place of the
deed, by the driver of his vehicle, by the driving
instructor undergoing the process of training or
either by the examiner of the competent authority
found during the practical tests of the examiner in
order to obtain the driving licence involved in a
road traffic accident, is punished with
imprisonment from 2 to 7 years.

2. The same penalty is penalized even the deed of any
person to change the status of the place or to delete
the traces the road traffic accident that has resulted
in killing or the injury of bodily integrity or health
of one or more people, without the consent of the
research team on the spot.

3. It does not constitute an offense the leaving of the
place of the accident when:

a) only material damage has occurred after the
accident;

b) the driver of the vehicle, in the absence of other
means of transport, carries himself the injured
people to the nearest healthy unit able to provide
medical assistance and to which he declared his

personal identification and the number of
registration plate or the registration of the driven
vehicle, recorded in a special register, in case he
returned immediately to the place of accident;

c) the driver with priority of circulation regime
notifies the police as soon as possible and after the
end of the mission he will be present at the
headquarters of the police whose jurisdiction the
accident occurred in order to draw up the
documents of infringement;

d) the injured leaves the place of the deed and the
driver of the vehicle notifies immediately the
nearest police station.

In relation to the old regulation, we mention the
fact that this one conditioned the existence of the
offense of gravity and the consequences of the occurred
accident, while the new infringement does not make
any difference in this regard. They are excluded from
the existence of the crime the situations of leaving the
place of the accident that caused only material damage,
this circumstance representing a special supporting
cause.

The leaving of the place of the accident must be
also done without the authorisation of the competent
authority.

If the author had to disobey the consent of the
police that carried out the research at the place of the
deed in the old regulation, the new Criminal Code
provides expressly that the consent of the leaving the
place of the accident may be given by the police or the

* Judge at Bucharest Court of Appeal (e-mail: nicolescualinsorin@gmail.com)
" Vice-President at Bucharest Court of Appeal (e-mail: luminita.cristiu@just.ro)
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prosecutor who carried out the research on the place of
the accident?.

Analysing further, we notice that due to the lack
of the phrase “if the accident occurred as a result of a
crime” (in the new regulation) the material element
does not find one of the previous normative variants,
and consequently, the driver involved in an accident
will not be punished when leaving the place of the
accident occurred due to the commitment of an offense
(accident in which resulted only material damage).

In a simple form, the offense takes over some of
the provisions of the old regulation, with a series of
differences. The qualified active subject of the law must
be involved in a traffic road accident; the new
regulation no longer brings provisions relating to the
seriousness or the extent of the traffic accidents which
mean that the leaving of the place of any sort of
accident may lead to the existence of the infringement.
Of course, we refer to those that had as a consequence
a minimal bodily injury or of health of a person except
that sometimes, even a single day of medical treatment,
aspect established by a forensic certificate, will be able
to lead to the meeting of typical elements.

Related to this thing, it is important to remember
the decision of the HCCJ no. 66 of 15" October 2007
relating to the understanding of the phrase the injury of
bodily integrity or the health of one or more people,
contained in the provisions of article 89 para. (1) of
GEO no. 195/2002.

The practice of the law courts experienced a
variety of solutions in relation to the meaning of the
phrase “the bodily injury or health of one or more
people”, contained in article 89. Para. (1) of EO no.
195/2002, republished, which criminalise the offense of
leaving the place of the accident.

Thus, some of the courts have ruled in the sense
that the deed of the driver of a vehicle of leaving the
place of the accident in which he was involved, without
the consent of the police who carried out the
investigations, meets the constitutive elements of the
offense provided in art. 89 para. (1) of GEO no.
195/2002, republished, without having relevant the
number of days of medical treatment necessary for the
cure of wounds.

Other courts, on the contrary, considered the
phrase “the injury of bodily integrity or health of one or
more people” refers only to the injuries that required for
healing more than 10 days of medical care and the other
consequences provided in the old regulation in the
provisions of art. 182 para. (2) of the old Criminal
Code. Thus, these courts have acted that whenever did
not happened one of these consequences the typical
elements of the analysed offense are not met because it
lacks the condition that the injury of bodily integrity or
health have had consequences required by law.

Under these circumstances, we can notice that the
problem of law subject to the interpretation of the
magistrates of the Supreme Court of Justice dealt with

the meaning of the above mentioned phrase, thus, by
the recalled decision, the High Court of Cassation and
Justice stated that the offense of leaving the place of the
accident, within the text of law, cannot be considered
as committed if they are not met even the objective
conditions imposed by the definition given to the injury
of bodily integrity of manslaughter by art. 184 of the
old Criminal Code, respectively, over 10 days of
medical care.

Regarding the current situation, we consider that
relative to the provisions of art. 338 of Criminal Code
the meaning of the term “injury” in the content of the
provisions of art. 75 of GEO no. 195/2002 and the
philosophy which has been the basis for the decision
no. 66 of 15" October 2007 of HCCJ (above
mentioned) are incomplete.

In this respect, the High Court of Cassation and
Justice has been delegated by the Bacau Court of
Appeal in order to solve this problem of law.

They have put into question, in this way, whether
to be met the constitutive elements of the offense of
leaving the place of the accident provided by art. 338
para. (1) of Criminal Code with reference to the
provisions of art. 75 (b) of GEO no. 195/2002
concerning the public roads, republished, it is necessary
that the victim of the accident show lesions recorded in
a medical act, measurable outcomes (injury) in a
number of days of medical treatment or not, in any case,
if there is necessary the existence of a forensic
certificate; and what is meant by the term of injury
provided by art. 75 (b) of GEO no. 195/2002, from a
legal point of view, taking into account that the
explicative Dictionary of Romanian language defines
the wound as being “an internal or external breakage of
the tissue of a living bring, under the action of a
destructive agent; injury, wound.”

The analysis drawn by the rapporteur judge of
HCCJ for the meeting of January 25, 2018 outlines the
idea that the interpretation and application of the
provisions of art. 338 para. (1) of the Criminal Code
regarding the offense of leaving the place of the
accident, the term of “injury” provided by art. 75 (b)
sentence Il of GEO no. 195/2002 should be interpreted
in the sense of “traumatic lesions or affecting the health
of a person whose seriousness is assessed by days of
medical treatment (at least one day).”

We do not share this point of view of the
rapporteur judge, as the old regulation clarified by the
decision no. 66 of 15" October 2007 (Appeal in the
interest of the law) we appreciate it much closer to the
juridical-objective reality, but HCCJ, in the panel to
solve a problem of law will decide, but we as
practitioners of the law, of course, will own those laid
down.

! Tudorel Toader, Maria-loana Michinici, Anda Crisu-Ciocinta, Mihai Dunea, Ruxandra Raducanu, Sebastian Radulet, Noul Cod penal,

Comentarii pe articole, Ed. Hamangiu, 2014.
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2. Pre-existing conditions

The constituent elements of this offense must be
linked with other legal provisions such as those from
the content of the art.6 of GEO no. 195/2002,
republished, regarding the traffic on public roads or the
performance of those from the content of art. 79 of
GEO no. 195/2002, republished, relating to the traffic
on public roads.

According to the article 75 of GEO no. 195/2002,
the traffic accident is defined as being the road event
which occurred on a road open to the public traffic or
had the origin in such a place, which had a result the
death, injury of one or more people or the damage of at
least one vehicle or other material damages and in
which it was involved at least one moving vehicle.

The special literature has shown that the concept
of traffic accident exclude the intentional acts (which
might constitute separate offenses), referring only to
car incidents occurred by manslaughter, with random
character?.

At a first glance overview on the incriminating
text, we find that there are two types of crime, one type
of criminal [para. (1)] and the other assimilated
[paragraph. (2)]. The type variant involves the leaving
of the place of the accident, without the authorisation
of the police or the prosecutor who carries out the
investigation of the place of the deed, by the driver of
his vehicle by the driving instructor, found in the
process of training, or by the assessor of the competent
authority, found during the practical examination in
order to obtain the driving licence, involved in a traffic
accident.

The assimilated version consists in the deed to
change the status of the place or to delete the traces of
the traffic accident which has resulted in killing or the
injury of bodily integrity or health of one or more
people, without the approval of the research team on the
place of the spot.

In the content of paragraph (3) there are four
special supporting causes related to the commitment of
the offense of leaving the place of accident which will
be analysed in a future section.

The allowed situation in the case of committing
this offense is constituted by the production of a car
accident, of course, prior to the performance of the
material element of the analysed offense. The accident
must accomplish the conditions set by GEO no.
195/2002 republished to have impact in the case of this
offense®.

It is generally understood by car accident” an
event occurred within the road traffic, due to the
breaking of the road traffic during driving or by

breaking the norms relating to technical verification of
vehicles produced by swabbing, knocking, tipping
over, falling of the load or any other way, and which
has resulted in the death, the injury of bodily integrity
or health of the people, the damage of goods or which
interrupts the traffic. >

We will not find in the presence of the offense of
leaving the place of the accident or the changing or the
deletion of the traces of this one in the case in which
the accident (the premise situation) has been consumed,
for example, in a courtyard (private property as well as
other area that cannot enter under the term “public
road”), even if the material element committed by the
respective author folds exactly on the rule of
incrimination.

The legal object of the offenses provided by
article 338 of NCC is constituted by the social relations
related to the traffic safety on public roads, “whose
existence and normal conduct involve the
criminalization of the facts of leaving the place of
accident by the driver of his vehicle by the driving
instructors, found in the process of training or by the
assessor of the competent authority, found during the
practical tests to obtain the driving licence, involved in
a car crash, without the consent of the prosecutor or the
police that carries out the research of the place of the
crime. *®

The obligation of the drivers to remain at the
place of the accident appears justified by the necessity
to establish the causes that have caused the accident, to
identify the guilty people responsible for producing it,
and, consequently, to call these ones to account,
according to the laws®.

We can say in subsidiarity that committing such
crimes brings prejudice even to the social relationships
concerning the administration of justice, because it is
complicated the activity of finding the truth and the
good conduct of the criminal investigations. They are
also affected the relations arisen as a result of the
obligation for the granting of first aid to the victims of
the traffic accidents’. We could say under the latter
aspect that the act provided in art. 338 of the new
Criminal Code could be confused with the act provided
by art. 203 of Criminal Code (leaving without help a
person in difficulty), the difference consisting in that
the offense provided by art. 203 may have as active
subject only a person whose activity was not
endangered the life, the health or the bodily injuries of
the victim while the active subject of the offense
provided by art. 338 is just the person involved in the
traffic accident®,

Regarding the material subject, on the hypothesis
provided by article 338 para. (1) of NCC this one lacks,

2 Mihai Adrian Hotca, Maxim Dobrinoiu, Infractiuni previzute in legi speciale. Comentarii si explicatii, Editura C.H. Beck, Bucuresti 2010, p. 518;

3 Alexandru Ionas, Alexandru Florin Migureanu, Cristina Dinu, Drept penal. Partea Speciald, Ed. Universul Juridic, 2015, Bucuresti, p. 508;

4 Alexandru Boroi, Drept penal. Partea speciald, Ed. C.H Beck, Bucuresti, 2014, p.585;

% Vasile Dobrinoiu, Ilie Pascu, Mihai Adrian Hatca, loan Chis, Mirela Gorunescu, Norel Neagu, Maxim Dobrinoiu, Mircea Constantin
Sinescu, Noul Cod Penal comentat. Partea Speciald, Editia a II-a, revazuta si adaugita, Ed. Universul Juridic, Bucuresti, 2014, p.731;

5 Idem;
7 Idem;
8 1dem, p.732;
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but on the hypothesis provided by para. (2) it exists,
consisting of any element (object) as modified, deleted
or removed from the place of the accident.

The active subject of the typical version provided
by the paragraph (1) is qualified, the offense subsisting
only in the case of the driver of the vehicle, of the
driving instructors, found in the process of training, or
the examiner of the competent authority, found during
the practical exam to obtain the driving licence,
involved in a traffic accident.

Some authors state, however, that the active
subject of this crime is directly, and can be represented
by any person who satisfies the conditions of criminal
liability®.

The qualification of the active subject shall not be
subject only to the quality of the driver of the vehicle,
but also by his involvement in a road traffic accident,
within the framework of the typical version.

If we analyse through the perspective of the
assimilated version provided by the paragraph (2), the
active subject loses his qualification, the offense can
subsist having as active subject any person who
commits one the ways of the material element.

The criminal participation is possible in all its
forms stating that in the case of the variant provided in
para. (1) the accomplice is not possible due to the nature
of the offense. We say this because the conditions of
the accomplice for this crime cannot be fulfilled. When
there are more drivers of vehicles involved in a road
traffic accident, these ones committing subsequently to
the accident, the material element provided by the art.
338, we will not retain the institution of the accomplice
but a separate offense for each of them.

Taking into account the nature of these offenses,
we believe that the legal people may respond to
criminal law as a participant (complicity, instigation or
improper participation).

Thus, in the situation in which a driver, the
manager of a building company, while driving his the
car from the work causes a road traffic accident resulted
with the death of a person, is helped by other employees
of the company sent to the place of the accident by the
governing bodies in order to delete the traces of the
accident (helped with a bull-excavator, of a legal
person, to move the victim’s car) , we will retain in
addition to other incident crimes in the present case and
complicity to leaving the place of the accident for the
legal entity or ,depending on the case, the improper
participation to the commitment of this offense in the
situation in which the employees are unaware of the
fact that there had been a traffic accident with victims.

In another situation, if an employee of a transport
company of values causes a road traffic accident
resulting with the injury of bodily integrity of a person
and leaves the place of the accident in order to continue
the transport, at the determinative instigation of the
collective governing entity, we will find ourselves in

the situation of instigation to commit the offense of
leaving the place of the accident by the legal entity.

The main passive subject of this criminal liability
is the state. The secondary passive subject is
constituted by the injured person by the road traffic
accident.

3. The constitutive content

3.1. The objective side

The offense provided and punished by art. 338
para. (1) can be accomplished by leaving the place of
the accident without the consent of the police or the
prosecutor who carries out the investigation the place
of the deed, by the people referred to in the text of
incrimination, involved in a road traffic accident.

As far it concerns the offense contained in the
provisions of para. (2), the material element of this one
is achieved through the deed to modify the condition of
the place or to delete the traces of the traffic accident
that resulted with the killing or injury of bodily integrity
or health of one or more people, without the consent of
the investigation team on the spot.

The obligation imposed on the driver of any
vehicle involved in a traffic accident, with the
exceptions listed in para. (3) to remain at the place of
the accident is justified by the necessity to establish the
causes that have caused the accident, to identify the
people responsible for producing the accident and to
call them to account to penal liability.

The place of the accident means the area of land
where the action or inaction took place and has caused
the accident, where the injury has been produced (fatal
or with harmful consequences for bodily injuries or
health) and where different traces are printed that are
relevant for the determination of the causes of the
accident®®,

Leaving the place of the traffic accident means
the removal and the departure of the person involved in
the area (area of land) where the road event (accident)
occurred in question.

In relation to cognitive processes which
determine the driver to undertake such action, we can
retain the attempt to evade from the penal liability (e.g.
the r the driver is under the influence of beverages or
other substances or as a result of the accident the injury
of bodily integrity or the death of one or more people
occurred).

The fear of the crowd may represent another
reason promoter of committing the penal deed, but in
such situation we believe that criminal liability will not
be held.

The change of status of the place of the traffic
accident consists in changing or transforming the
elements of the surface of the land on which the traffic
accident occurred and had as result the Killing or the

® Viorel Pasca, Petre Dungan, Tiberiu Medeanu, Drept penal parte special. Prezentare commparativi a Noului Cod Penal si a Codului Penal

din 1968, Ed. Universul Juridic, 2013, p.209;
10 1dem;
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injury of bodily integrity or health of one or more
people. For example, by introducing and creating some
non-existent traces or by removing of some objects
resulting from the accident®™.

Deleting the traces of the traffic accident involves
an activity of elimination or removal of signs left by the
road event which has resulted in killing or injury of
bodily integrity or health of one or more people.

We notice that frequently the commitment of the
offense of leaving the place of the accident knows, in
fact, the achievement of the typicality by the action of
continuing the way or by the action of stopping, the
investigation of the situation by the guilty driver of
producing it and continuing the road.

Thus, if the driver proceeds to leave the place of
the accident with the vehicle involved in the accident,
we consider that it is necessary to retain a contest of
offenses between the offenses referred to para. (1) and
(2), the status of the place being modified and the traces
of the road accident being removed. On the other hand,
the driver who abandons the vehicle after the traffic
accident and leaves, on foot or by other means of
transport, the place of the accident will be responsible
for committing the offense provided and punished by
art. 338 para (1).

In other words, whenever the commitment of the
material element of the offense provided by paragraph
(1) shall be carried out by using the vehicle involved in
the accident, it will be as an incident the contest of
offenses consequential connection.

The incriminator text provides an essential
requirement attached to the material element, namely
that the leaving of the place of the road traffic accident
to be carried out without the consent of the police or of
the prosecutor who carries out the investigation of the
place of the deed??.

Another essential requirement affects the driver’s
involvement in a road traffic accident, which means
that he must have a certain role in the occurrence of the
road event.

Analysing the hypothesis provided in paragraph
(1), (2) and the special supporting causes from the
content of paragraph (3), we could say that under the
incidence of art. 338 of Criminal Code not all the traffic
accidents are included, thus, “leaving the place of the
accident in order to create a state of danger for the
protected social values by the incrimination of this deed
and, therefore, to justify the intervention of the criminal
liability, it is necessary that the road traffic accident to
present certain seriousness and also a certain
significance. Moving away from the place of the
accident, as well as the modification of the status of the
place or deletion of the traces of the accident fall under
the incidence of criminal law only if after the road
traffic accident occurred the killing or the injury of

bodily integrity or health of one or more people, and
also without the consent of the investigation team on
the spot*3.

The first instance court held essentially that on
26™M .03.2015, around 08.50, the defendant got behind
the wheels of the vehicle, wanting to head for the place
of work. While he was performing the manoeuvre of
reverse, the defendant injured a victim who was on the
sideway of the boulevard. Following the accident, the
defendant got out of the car and noticed that the person
who was hit was sitting on the sidewalk having a bruise
and a wound at the right cheekbone. The defendant has
proposed the injured person to take him to hospital, but
this one refused. Under these conditions, got behind the
wheel of the vehicle and left the place of the accident
without the consent of the police.

Following the reports of forensic discovery, it
was established that the victim suffered injuries that
required 3-4 days of health care.

The defendant has requested his acquittal on the
grounds that the deed was not committed with guilt
prescribed by law or intentionally, claiming that the
form of guilt would have been the negligence, reported
also to the attitude of this one with regard to his
insistence for the transportation to the hospital of the
injured person, remained at the place of the accident
until the driver’s departure, fact which has reinforced
the belief that there is no form of norm violation broken
from the point of view of the safety on public roads.

The same court of first instance considered that
the existence of the fault without provision cannot be
held, meaning that the defendant had not provided the
result of his deed, given the fact that it was obvious that
he committed a road traffic accident, within the
acceptation of law circulation (art. 75 of GEO no.
195/202), and as an experienced driver (owner of the
driving licence since 1995, as a result of the auto
registration sheet), may not plead any excuse as regards
the unfamiliarity with the legal provisions and the
obligations which were his due.

The defendant noticed that the person who had
hit was hurt, but however he did not notify immediately
the police and left the lace of the accident, having the
representation of the socially dangerous result of his
deed.

On the other hand, by proceeding to a
comparative analysis of the two successive text of law,
the court concluded that for the meeting of the
constitutive elements of the offence it is no longer
necessary to satisfy the condition that the deed shall
have the following result: ,killing or the injury of
bodily integrity or the health of one or more people”, as
provided by article 89 of GEO no. 195/2002, so that the
decision was left without consequence, by the will of
the legislature.

11 vasile Dobrinoiu, Ilie Pascu, Mihai Adrian Hotca, loan Chis, Mirela Gorunescu, Costica Paun, Norel Neagu, Maxim Dobrinoiu , Mircea
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Under these circumstances, it was appreciated by
the trial court that in law, the deed of the defendant
meets under the aspect of the objective and subjective
nature, the constitutive elements of the offense of
leaving the place of the accident, provided by the art.
338 paragraph 1 of the Criminal Code.

To those shown, the court noticed that, beyond
any reasonable doubt that the deed really exists, it is an
offence and it has been committed by the defendant, so
that the court ordered his conviction.

The defendant has made an appeal in legal terms
against this decision requiring the acquittal on the basis
of article 396 paragraph 5 in relation to article 16 para.
1 (b) of the Criminal Procedure Code since he had no
intention of leaving the place of the accident, he tried
to help the injured person, had no time the
representation that he violates a legal standard.

Examining the documents and the works of the
file in the context of the invoked critics, Bucharest
Court of Appeal, in complete disagreement with the
majority held that the appeal in question was founded.

As it was constantly shown in the doctrine, both
under the influence of previous rule and the new Penal
Code, the offence provided by article 338 of the
Criminal Code is committed only intentionally, which
may be direct or indirect. The realization of the act of
negligence does not constitute an offence.

There is an intention, for example, when the
offender realizes that by leaving the place of the
accident a state of danger for the safety of the road
traffic is created and, at the same time, the activity of
the judicial authorities related to that accident is
prevented or hindered.

Even in everyday speech, as it is set in the
Explanatory Dictionary of Romanian Language,
(which the legislation cannot ignore), the terms
“leaving the place of a deed” have certain connotations
of hit-and-run offence to ensure his escape, in order not
to be discovered or to make difficult or ruin the finding
out the truth, and such attitude is always based on
punishable intention.

Or, in this case, the whole attitude of the
defendant to get off the car, to talk to the injured person,
offering to take him to the hospital, to wait, to make
sure that the person moves alone, and the caused
injuries are very minor and to only after then, they are
incompatible with the detention of the intention of
committing the offence which is retained in charge.

The minimal injuries suffered by the hit person,
his conscious refusal to be taken to the hospital, the fact
that he was the first to leave the place of the accident in
a good physical condition created the defendant the
belief that he may leave a his turn without breaking the
law.

This subjective representation constituted an
offence of the defendant, regarding the criminal
provisions, the lack of the intention as a form of guilt
leading to the not meeting of the constitutive elements

of the offence provided by the art. 338 paragraph 1 of
Criminal Code. Therefore, The Court of Appeal from
Bucharest criminal division 1lI, in complete
disagreement with majority, ordered the acquittal of the
defendant for the commitment of the offence provided
by the article 338 paragraph (1) of Criminal Code
because the deed was not committed with the form of
guilt required by law, mainly on the basis on art. 17
related to art. 396 paragraph (5) of Criminal Procedure
Code combined with article 16 paragraph (1) letter (b)
sentence 11%4,

Of course, the analysed offences will be
committed even in a real contest with conventional
convexity, in the situation in which the material
element provided by the paragraph (2) shall be carried
out in order to hide the traces of the accident and
implicitly of the offence of leaving the place of the
accident in the normative version covered under
paragraph (1). In such case, the commitment of the
second offense will be familiar with the form of guilt of
direct intention due to the fact that it has a special
purpose, that of hiding the commitment of the first
offense.

In the case of committing the offense provided by
article 338 par. (1) from Criminal Code, the immediate
consequence consists of the creation of a state of danger
for the social relationships regarding: the safety of
driving on public roads, the arising relations as a result
of the obligation of granting the first aid and the social
relations regarding the carrying out of the justice.

For the reunification of the objective side of the
offenses regarding the safety of driving on public roads,
especially of the offense provided and punished by
article 338 par. (1) from Criminal Code, there must be
a causal link between the action that which constitutes
the material element and the specific result, report of
causation which results ex re (from the nature of the
deed). Related to the offense provided by par. (2), the
casual link must be proved.

In the case of the infringement provided by
paragraph (2), the immediate consequence will be
constituted by the damage of the social relationships
relating to the safety of driving on public roads and the
social relationships relating to commitment of the
justice.

3.2. Subjective side

The offense provided by the article 338 par. (1)
from the Criminal Code will be able to be committed
only intentionally, which can be direct or indirect. The
situation is similar to and in the case of the situation
provided by par. (2).

There is a direct intention when the offender
realizes that by leaving the place of the accident it is
created a state of danger for the safety of driving on
public roads and also prevents or makes difficult the
activity of judicial bodies linked to that accident, but
not related to another deed that constitutes an offense.

14 Curtea de Apel Bucuresti — Sectia a II-a penald, decizia Penala nr. 1257/A din data de 19.09.2016;



Alin-Sorin NICOLESCU, Luminita CRISTIU-NINU

145

Consequently, for the existence of the offense, it is not
necessary the intention of the avoidance of following,
but of running some useful findings to find the truth?®,

There is an indirect intention if the driver passes
over an obstacle that could be even a person, this one
not being able to realize exactly (due to weathercast
conditions, to speed, etc.), then continued on his way.
Thus, the respective driver provides the result of his
deed and, even he does not follow the commitment of
the offense, he accepts the possibility of producing the
result which is socially dangerous.

If the commitment of the offense under the form
of the real contest of conventional connection, above
described, the commitment of the second offense will
always meet the form of guilt of the direct intention,
thus there will be the special purpose, that of hiding the
commitment of the first offense, but, generally, the
mobile and the purpose of the commitment of offense
are not relevant in order to retain or not the offenses
provided and punished by the article 338 from the new
Criminal Code, these ones may have relevance in the
case of individualisation of the case.

Analysing further the defendant’s psychological
process of the defendant at the time of committing the
offense provided and punished by the article 338 par.
(1) from the Criminal Code, we cannot neglect the
aspects related to the commitment of the offenses as a
result of a fear. We will not discuss the fear of being
taken to criminal liability or the fear of finding other
offenses, but about the fear inspired by the specific
objective of the factual situation.

Thus, from this perspective we recall the criminal
decision no. 97/R/20210 pronounced by the Court of
Appeal of Bacau, case in which the defendant argued in
hid defence the commitment of the deed as a result of
some fear created by the people found at the place of
the accident that was not received by the court resulting
the fact that at the moment or producing the accident,
this one had an alcoholic saturation in blood of 1.90%,
and under the aspect of the subjective side it was
demonstrated his intention of leaving the place of the
accident in order to hide the drunkenness.

The problem becomes even more interesting
because there may really be situations in which the
author of the criminal deed eave the place of the
accident due to the fear created by people found on the
spot, by eyewitnesses, relatives to the victim, etc.

By penal decision no. 176/1993 of the Court of
Bucharest, criminal section 1, it was argued that there
will be no state of necessity if the defendant left the
place of the accident which occurred in order to save
himself and the people in the vehicle created by a group
of gypsy people who, gathered at the place of the
accident, started to throw stones on his car because the
serious danger which requires with necessity an action

of save is determined by a random and not an attack
from the part of one or more people.

We criticise the decision of the court on the
grounds that the danger may come from accidental
causes but also from deed committed intentionally or
negligence, the danger being able to create even from
the conduct of the offender.

3.3. Forms, penalties

The preparatory acts are not punishable but
possible, the legislator considering that these ones do
not present a degree of enough social danger in order to
have criminal relevance. The consumption of the
offence takes place the moment when the material
element is fully made. We also mention that the attempt
is not criminalized although it is possible in the case of
analysed crimes.

Regarding the incriminating system, the
commitment of the offences provided by article 338
para. (1) and (2) are punished with imprisonment from
2 to 7 years.

3.4. Special supporting causes

According to the article 338 (3) of the new
Criminal Code, the leaving of the place of the accident
does not constitute on offence when:

a) only material damage occurred following the
accident.

We must point out related to this hypothesis that
if the accident resulted with at least one person who
suffered an injury of bodily integrity or health or has
undergone some simple physical sufferance (minor),
the specific justified cause no longer finds incidence.
b) the driver, in the lack of other means of transport,

carries himself the injured people to the nearest
medical care able to provide the necessary medical
assistance and where he declared his personal data
of identification and the number of registration of
the driven vehicle, recorded in a special register, if
he returns immediately to the place of the accident.

This case of inexistence of the offence is not
anything else than a particular application of the state
of emergency as a supporting cause. We appreciate that
the legislator did not define the meaning and the sense
of the word “immediately”, but we will appreciate it as
a period of time when a person who committed a car
crash and carries the victims to a medical care must
return to the place of the accident so the term will
receive a special connotation depending on the
particular circumstances of the cause®®.

Exemplifying in this regard, in relation to the
criminal law, by the penal sentence no. 178 of 5%
December 2016 of the Court from Bolintin Vale
village, which remained final by the rejection of the
appeal, the Court held the deed of the person of carrying
immediately the victim after the commitment of the car

15 Vasile Dobrinoiu, Ilie Pascu, Mihai Adrian Hotca, loan Chis, Mirela Gorunescu, Costica Paun, Norel Neagu, Maxim Dobrinoiu , Mircea

Constantin Sinescu, op. cit, p.736;

16 \asile Dobrinoiu, Ilie Pascu, Mihai Adrian Hotca, loan Chis, Mirela Gorunescu, Costica Paun, Norel Neagu, Maxim Dobrinoiu , Mircea

Constantin Sinescu, op. cit, p.737;
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crash, but not to the nearest medical care, without

returning to the place of the accident, meets the

constitutive elements of the analysed offence, the
defendant not being present under the incidence of
some special supporting cause.

c) the driver of the vehicle with priority circulation
regime notifies immediately the police, and he
presents to the headquarters of the police whose
jurisdiction occurred the accident after the mission,
in order to draw up the documents on the findings.

In this case, the text of the law governs the
situation of the drivers of vehicles with priority regime
driving. E.g.: The vehicles of the Ministry of Internal

Affairs, Ministry of Defence, the Romanian

Intelligence Service, the Border Police, the Protection

and Guard Custom Service, those intended for the

extinguishing fires, ambulances, etc.

d) the victim leaves the place of the accident, and the
driver of the vehicle announces immediately the
event to the nearest police station.

4. Aspects of procedural penal law

In the case of committing this crime, the criminal
proceedings will be initiated ex officio.  The
competence of carrying the criminal offence ids the
responsibility of to the criminal research bodies of the
judicial police. The competence of judgement in the
first instance returns to the Court.

Of course, from those set out above, we find
applicability only I the situation in which the quality of
the person does not arise another level of competence.
Thus, if the person who commits the crime has the
quality of, or example, a lawyer, the competence in the
first instance will return to the Court of Appeal.

5. Legislative no concordance, following,
as a result of Decision no.3/2014 of the High
Court of Cassation and Justice and of the
decision 732/2014 of the Constitutional Court
of Romania

All the offences provided | the previous
normative act have equivalent in the content of the New
Criminal Code, even if changes subsist sometimes, the
deeds forbidden by law do not remain the same.

As we previously mentioned, once with the
coming into force of the codes, the road offences
provided by GEO no. 195/2002 met their correspondent
in the content of the new Criminal Code, in title VII.,
Offences against the public safety.

We noticed that even though the offence provided
by article 90 from GEO no. 195/2002, hamely:

(1) The deed of the driver or of the instructor, found
in the process of training, or of the assessor of the
competent authority, found during the evolution of the
practical tests of the exam in order to obtain the driving
licence, alcohol consumption, products or narcotic
substances or drugs with similar effects to these ones, after

causing a car crash that has as a result the killing or the
injury of bodily integrity or health of one or more people,
up to biological samples or to the test with a technical
means approved and verified by the metrological or up to
the establishment with the approved technical means of
their existence in the exhaled air , it is punished with
imprisonment from 1 to 5 years, it has constituted an
integrated part in the text of incrimination of the offence
provided and punished by the article 336 from Criminal
Code under the influence of driving a vehicle under the
influence al alcohol or other substances:

(1) driving on public roads a vehicle for which the
law provides the obligation of owning the driving licence
by a person who, at the moment of collecting the
biological samples, the driver has an alcoholic
impregnation of over 0,80 g/l of pure alcohol in blood is
punished with imprisonment from 1 to 5 years or by fine.

We can easily notice that by the phrase at the
moment of collecting the biological samples, from the
article 336, the legislator transposed the ideology of the
incrimination of the art. 90 from GEO no. 195/2002.

It is prohibited by art. 90 the consumption of
alcohol, products or narcotic substances or drugs with
similar effects to these ones, after causing a car accident
which had a result the death or the bodily injury or
health of one or more people, up to the collecting of the
biological samples or up to the testing in order to
establish those values with an approved means, the
article 336 from New Criminal Code proposed as for
committing the offence of driving a vehicle under the
influence of alcohol or other substances that the
relevant value al the alcohol or the level of intoxication
with forbidden substances to be the one from the first
collection of biological samples in this matter.

Thus, in the old regulation, with the assumption
that a driver (who was not under the influence of
alcoholic beverages or other substances similar effects
to these ones) has committed a car accident (with
human victims), it is forbidden to this one to under the
incidence of committing the criminal offence, the
consumption of alcohol or other substances up to the
moment of the collection of biological samples.
Otherwise, this one would have answered criminally
for the commitment of the offence provided and
punished by art. 90 of GEO no. 195/2002 and the
establishment of the factual situation in terms of the
alcoholic impregnation of blood or the consumption of
other substances at the time of the committing the
accident or driving a vehicle, they were calculated
backward, by the collection of two biological samples
taken every one hour, thus, establishing the descendent
or ascendant curve relevant to the forensic biologists.

2 3 4

A |
\

I

1

1. The moment of driving the vehicle- with criminal
relevance to the commitment of the offence of
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driving a vehicle under the influence of alcoholic

beverages until the date of 1%.02.2014;

The moment of committing the accident;

3. The time interval until the arrival of the bodies of
criminal investigation and the time interval
prohibitive for the consumption of alcohol or other
substances, with criminal incidence for the
commitment of the offence provided and punished
by article 90 from GEO no. 195/2002.

4. The moment of collecting the biological samples.

We notice that the article 90 from GEO met its
implementation only for the time interval shown at
point 3. Of course, this one has another particular
application in the situation when the driver leaves the
place of the accident, but this situation does not interest
for what we will further present.

In the new legislative version, the driver is no
longer prohibited, in law, by the consumption of
alcohol after the accident, but from the interpretation of
article 336 from New Criminal Code, the biological
sample with criminal relevance would be the first, so, a
similar difficult situation for the driver as the one from
the old regulation. The driver would have responded
criminally under the aspect of the committing the
offence provided and punished by article 336 no matter
the fact that at the moment of committing the car
accident has already been under the influence of
alcoholic beverages or forbidden substances or he has
taken them after the commitment of the car accident,
but until the moment of collecting the biological
samples. Thus, we can notice the legislative analogy.

2 3 4
|

—— |

1

N

1. the moment of driving the vehicle — without
criminal relevance for the commitment of the
offence of driving a vehicle under the influence of
alcoholic beverages or other substances, at the date
of 1% .02.2014 and until the moment of the
publication of the Decision of Constitutional Court
of Romania no. 732/16%" .12.2014;

The moment of committing the accident;

The period of time up to the arrival of the bodies

of criminal investigation, period which is no longer

prohibiting, in law, regarding the consumption of
alcohol or other substances.

4. The moment of collecting the biological samples
with criminal relevance for the commitment of the
offence provided and punished by article 336 from
New Criminal Code;

No matter the time that would have been when the
driver of the vehicle under the influence of alcoholic
beverages or would have consumed, the only moment
with criminal relevance is constituted by the point 4,
and the only incident offence may be constituted by
article 336 from New Criminal Code.

wn

We may say the old regulation was tougher in
terms of committing of a contest of the offence of
driving a vehicle under the influence of alcoholic
beverages or other substances and the consumption of
alcohol or other substances after the accident. As shown
above, in the case of the new regulation, in this situation
we could have retained only an offence.

On several occasions, the doctrine and
practitioners denied the effectiveness of the
incriminating text of the article 336 of New Criminal
Code.

At the same time, the admission of the
unconstitutional exception of the phrase ‘“the time of
the collection of biological samples” makes that the
offence provided by article 90 from GEO no. 195/2002
which was introduced later in the content of the text of
incriminating provided by article 336 from New
Criminal code (as shown above), to be decriminalized.

6. Conclusions

The offence of leaving the place of the accident
was one of those that has met changes once with the
coming into force in the content of New Criminal Code.

Relating to the former regulation, we noticed the
courts no unitary the law in the terms of the
interpretation of the provisions relating to “injury of
bodily integrity or health of one or more people”, from
the content of article 89 from GEO no. 105/2002. The
High Court of Cassation and Justice ruled by the
Decision LXVI (66) of 15" October 2007 in this
direction, settling these aspects in terms of the
understanding of the phrase in the spirit and the
understanding of the terms from a legal point of view,
not literary. Therefore, the offence in order to be
incident, it was necessary that the victim has suffered
assessable injuries in at least 10 days of medical care or
other necessary consequences in order to be able to be
brought the incidence of the offence of bodily injury by
negligence.

We notice that due to the new form incrimination,
the attorneys charged with the application according to
the law have faced real difficulties in adopting solutions
regarding the legal analysed provisions.

The Decision of the High Court of Cassation and
Justice of 15" October 2007 remaining without echo in
the new form of the regulation, we can’t wait for the
new legislative solution that the Supreme Court will
pronounce.

Due to the fact that the criminal law appears as a
subject according to the social relationships, being
associated with the mirror and the values of the current
community, the future decision of HCCJ will repeal or
confirm us the fact if, at least under this aspect, the
perception the road crime, related to the provisions of
article 338 of Criminal Code suffered other approach,
being evident, at least referring to the way of writing of
the offence that the incriminating provisions are much
more severe.
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PHASES OF THE ROMANIAN CRIMINAL PROCEEDINGS AS PER THE
PROVISIONS OF THE NEW CODE OF CRIMINAL PROCEDURE

Mihai OLARIU*

Abstract

According to the provisions of the Code of Criminal Procedure of 1968, a typical structure of the criminal
proceedings included three phases: criminal prosecution, judgment and enforcement of final criminal decision; each such
phase was delimited by certain proceedings-related acts and, within each of these phases, certain categories of judicial bodies
exercised their duties.

Upon the coming into force of the New Code of Criminal Procedure, the criminal proceedings, along with the
criminal prosecution, judgment and enforcement of the criminal decision, include a new phase, namely the preliminary
chamber. The purpose of the procedure in the preliminary chamber is to verify, after the indictment, the competence and
legality of seizing the court, as well as to verify the legality of evidence gathered and the procedural acts undertaken by the

criminal prosecution bodies.

Keywords: proceedings phases, criminal prosecution, preliminary chamber, judgment, enforcement of final criminal

decisions.

1. Introduction

The phases of the criminal proceedings are
divisions thereof, including a complex of activities,
successively and progressively undertaken in a
coordinated manner, having their own objects and
ending by their own solutions?.

The notion of proceedings phase shall not be
mistaken for the notion of proceedings stage. In this
respect, the proceedings stages are various steps of
conducting the criminal proceedings, within the distinct
phases it undertakes. Thus, the proceedings stages are
subdivisions of the phases of conducting a criminal
proceeding; they have their own function, forming,
within the main activities, a unitary set of activities (for
instance, within judgment of the means of challenge,
which is a stage of the judgment phase, several means
of challenge may be successively used — appeal,
recourse in cassation, challenge for annulment, revision
—and each of them is a proceedings stage)?.

2. Content

The division of a criminal proceeding into several
phases may be found in modern legislations, and the
history of the criminal proceedings records, in this

respect, process constructions which do not include
such a structure?®.

In this respect, the adversarial legal system was
characterized by the freedom of producing (meaning
gathering) evidence, oral arguments and publicity of
judgment. The initiative of the proceedings belonged to
the accuser (the victim of the offence or any other
person), who had the obligation to produce the
evidence, and the accused person had the right to
counter-evidence. The evidence and counter-evidence
was discussed orally and publicly and the court’s role
was passive, limited to the settlement of the criminal
case based on the evidence presented. This system
operated, in several versions, in Antiquity and in the
first period of the Middle Ages*.

The inquisitorial system was characterized by
features opposed to the adversarial system. Thus, the
accusation, defence and judgment were no longer
distinct activities, and the criminal proceedings were
initiated ex officio by the body having the obligation to
gather the evidence and judge the case. Also, the
procedure was in writing and secret, the only party to
the proceedings was the accused person, and the supply
of evidence had a formal nature, the cases being usually
settled without debates. This system, used in
rudimentary forms as early as the Antiquity, appears in
its typical form upon the consolidation of the central
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power in the Middle Ages and upon the organization of
canonical inquisitorial justice®.

Also, the mixed system (eclectic) used the aspects
it considered useful from the other two systems, and it
included a preliminary phase of the criminal
proceedings, regulated according to the inquisitorial
system (ex officio, secret and written procedure) and a
phase of judgment applying the rules of the adversarial
system (oral arguments, audi alteram parem rule).
However, the mixed system does not strictly apply the
rules of the other two systems, including various
deviations therefrom, and each criminal proceedings
legislation established regulations with their own
particulars.

According to the provisions of the Code of
Criminal Procedure of 1968, the typical structure of a
criminal proceedings included three phases: criminal
prosecution, judgment and enforcement of final
criminal decisions; each such phase was delimited by
certain proceedings-related acts and, within each of
these phases, certain categories of judicial bodies
exercised their duties.

Upon the coming into force of the New Code of
Criminal Procedure, the criminal proceedings, along
with the criminal prosecution, judgment and
enforcement of the criminal decision, include a new
phase, namely the preliminary chamber. The purpose of
the procedure in the preliminary chamber is to verify,
after the indictment, the competence and legality of
seizing the court, as well as to verify the legality of
evidence gathered and the procedural acts undertaken
by the criminal prosecution bodies.

These subdivisions of the criminal proceedings
correspond to the particulars of the activities which
have to be undertaken for a good settlement of the
criminal case.

2.1. Criminal prosecution — distinct phase of
the criminal proceedings

Each proceedings phase solves problems whose
settlement is crucial for the progress of the criminal file
to the next phase. Among the phases or subdivisions of
the criminal proceedings, the criminal prosecution has
a special place, because of its own finality and function.

The criminal prosecution is the first phase of the
criminal proceedings and consists in the set of activities
undertaken by the criminal prosecution bodies in order
to gather the necessary evidence on the existence of the
offences, the identification of the offenders and
establishment of their criminal or civil liability, in order

to establish whether the judgment should be initiated or
not against them®.

Incipient forms of criminal prosecution, as a
distinct phase within the criminal proceedings,
appeared in the inquisitorial system, in Western
Europe, in the 13th century, when the so-called
investigation appeared, conducted on the initiative of
the royal power agents’. The presentation of the Public
Ministry in the legal literature underlined that, initially,
the prosecutor’s duty was to take care of the material
interests of the king and, later on, they started searching
the guilty persons and bringing them to justice®.

Numerous authors underlined the importance of
the criminal prosecution phase within the criminal
proceedings. In this respect, it was presented that the
need to counteract the criminal activity led to the
establishment of specialized bodies to undertake
specific activities in a phase preceding the judgment?®.

Also, the existence of the criminal prosecution as
a distinct phase of the criminal proceedings is also
justified by the fact that, in the modern age, offences
are committed by using new and increasingly better
methods and techniques, and sometimes the criminal
activity turns into organized crime'?. All these aspects
led to a focused concern of the state to fight against the
criminal phenomenon.

For this purpose, it was necessary to establish
some bodies specialized in discovering the offences,
identifying and catching the offenders in order to bring
them to justice. These bodies have a well-determined
competence according to the law, and they conduct
their activity within the criminal prosecution phase.
According to the criminal proceedings-related
provisions, the criminal prosecution is a phase whose
contents and performance are strictly limited to what is
necessary to achieve the purpose of this proceedings
phase and of the criminal proceedings in general*.,

Besides the fundamental rules of the criminal
proceedings, several basic rules may be identified for
the criminal prosecution phase, which are specific to
it*2. In this respect, the criminal prosecution is not
public; however, there are acts of criminal prosecution
in which the public may participate to a certain extent
(for instance, the participation of assistant witnesses in
certain procedures related to the evidence).

The criminal prosecution is also characterized by
the absence of the audi alteram partem rule (meaning
the existence and exercise within this activity of two
opposite sides or functions — accusation and defence);

5 Lorincz A. L., Drept procesual penal (Criminal Trial-related Law), Universul Juridic Publishing House, Bucharest, 2009, p. 12.
¢ Theodoru Gr., Moldovan L., Drept procesual penal (Criminal Trial-related Law), Ed. Didactici si Pedagogica, Bucharest, 1979, p. 194.
" Neagu L, Tratat de procedurd penali. Partea general (Treaty of Criminal Procedure. General Part), Universul Juridic Publishing House,

Bucharest, 2010, p. 27.
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as an exception, there are also “islands” of application
of the audi alteram partem rule throughout this
proceedings phase (for instance, debate on the proposal
of provisional arrest of the suspect or defendant).

The absence of the audi alteram partem rule
confers efficiency and mobility to the criminal
prosecution, which features are absent in the judgment
phase, because the criminal prosecution bodies have the
possibility to undertake the criminal prosecution acts at
the most appropriate time, on the date and at the place
corresponding to the concrete requirements of the file2,

Also, the criminal prosecution is preponderantly
written, since most of the acts within this proceedings
phase are made in writing. In the criminal prosecution
phase, the parties may raise exceptions, file requests or
memoranda only in writing. Although the written form
is not a requirement for validity, but only a requirement
for evidence, it may be said that, as compared to the
judgment phase (characterized by its oral nature), the
criminal prosecution mainly has a written character.

2.2. Preliminary chamber — distinct phase of
the criminal proceedings

The criminal cases follow the procedure in the
preliminary chamber only if the court was seized by an
indictment. If the court is seized by an agreement for
admission of guilt, the criminal case shall go directly to
the judgment phase, without following the preliminary
chamber procedure.

The preliminary chamber procedure includes a
written debate between the defendant (not the civil
party, the party liable under the civil law or the injured
party) and the prosecutor.

According to Art. 54 of the New Code of
Criminal Procedure, the preliminary chamber judge is
a judge who, within the court and according to the
court’s jurisdiction:

a) verifies the legality of the indictment ordered by
the prosecutor;

b) verifies the legality of evidence gathered and the
procedural acts undertaken by the criminal
prosecution bodies;

c) settles the complaints against the rulings of non-
prosecution or non-indictment;

d) settles other situations expressly provided by the
law.

The preliminary chamber procedure is regulated
by the provisions of Arts. 342-348 of the New Code of
Criminal Procedure.

The purpose of the procedure in the preliminary
chamber is to verify, after the indictment, the
competence and legality of seizing the court, as well as
to verify the legality of evidence gathered and the
procedural acts undertaken by the criminal prosecution
bodies.

The duration of the preliminary chamber
procedure is of maximum 60 days from the date of
registration of the case with the court (Art. 343 of the

New Code of Criminal Procedure). We consider that
this term is a recommendation and, if it is exceeded, no
procedural sanctions may occur.

For the judgment of the file, certain
communications have to be made. Thus, according to
Art. 344 of the New Code of Criminal Procedure, the
certified copy of the indictment and, as the case may
be, its certified translation (in the case of a foreign
defendant) shall be communicated to the defendant at
the place of his arrest or, as the case may be, at the
address where he lives or at the address where he
requested the service of process.

As a novelty, the preliminary chamber procedure
introduces the regulation of a written procedure
regarding the submission of requests, exceptions and
the employment of a defence lawyer. Thus, the
institution of preliminary chamber emphasizes the
written character for the settlement of the criminal case
from the standpoint of the object presented in Art. 342
of the New Code of Criminal Procedure.

Along with the communication of the certified
copy of the indictment and, as the case may be, of its
certified translation, the defendant shall be presented
with certain proceedings-related guarantees. In this
respect, the defendant’s attention is drawn on the object
of the procedure in the preliminary chamber, on his
right to hire a defence lawyer, the term within which he
may file, in writing, requests and exceptions on the
legality of evidence gathering and procedural acts
undertaken by the criminal prosecution bodies. The
term is established by the preliminary chamber judge,
depending on the complexity and particulars of the
case, but it may not be shorter than 20 days.

As regards the appointment of the ex officio
defence lawyer, according to Art. 344 para. 3 of the
New Code of Criminal Procedure, the preliminary
chamber judge takes measures for his appointment, in
the cases provided by Art. 90 of the New Code of
Criminal Procedure. In the current form of the criminal
proceedings-related provisions, the interpretation may
be that only the provisions of Art. 90 letters a) and b)
of the New Code of Criminal Procedure are applicable;
the hypothesis under Art. 90 letter ¢) is not applicable
because it refers to the judgment phase!*, and the
preliminary chamber is a distinct phase of the criminal
proceedings.

As regards the solutions that the preliminary
chamber may order, they are expressly provided in Art.
346 of the New Code of Criminal Procedure.

Within the preliminary chamber procedure, the
judge issues a court report supported by reasons, in the
court chambers, with the participation of the defendant
and the prosecutor.

According to Art. 346 para. 3 letter a) of the New
Code of Criminal Procedure, the preliminary chamber
judge shall return the case to the prosecutor’s office if:
the indictment is not prepared according to the rules and
such irregularity was not remedied by the prosecutor

¥ Theodoru Gr., Moldovan L., Drept procesual penal (Criminal Trial-related Law), Ed. Didactica si Pedagogici, Bucharest, 1979, p. 196.
4 The New Code of Criminal Procedure, Ed. Hamangiu, Bucharest, 2014, p. 48.
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within the term provided in Art. 345 para. 3, if the
irregularity entails the impossibility to establish the
object or limits of the judgment. The preliminary
chamber court report establishes the irregularity of the
notification act, according to the text of the law; the
case is returned for the remedy of the act for
notification of the court. Such a ruling was regulated by
Art. 300 of the Code of Criminal Procedure of 1968.

Also, the preliminary chamber judge returns the
case to the prosecutor if it excluded all the evidence
gathered during the criminal prosecution (for instance,
establishing a breach in respect of a proof which led to
all the evidence deriving from that proof, may lead to
the return of the file to the prosecutor, since the entire
evidence gathered during the criminal prosecution is
excluded), as well as if the prosecutor requests the case
to be returned, according to Art. 345 para. 3, or fails to
answer within the term provided by the same provisions
[Art. 346 para. 3 letters b) and c¢) of the New Code of
Criminal Procedure].

In all the other cases when irregularities of the
notification act were found, when it excluded one or
some of the gathered evidence (excluded evidence
cannot be taken into consideration upon the judgment
of the case on the merits) or sanctions, according to
Arts. 280 — 282 of the New Code of Criminal Procedure
the criminal prosecution acts undertaken in breach of
the law, the preliminary chamber judge shall order the
initiation of the judgment.

As regards the means of challenge, the criminal
trial-related law expressly regulates the means of
appeal by a challenge, which shall be filed within 3
days from communication of the court report supported
by reasons issued by the preliminary chamber judge.
The challenge may concern the settlement of the
requests and exceptions, as well as the rulings provided
in Art. 346 paras. 3-5 of the New Code of Criminal
Procedure (but not the hypothesis regulated in Art. 346
para. 6 of the new regulation)*®.

2.3. Judgment — important phase of the
criminal proceedings

The notion of judgment receives two meanings in
the criminal trial-related terminology®. Thus, in a
narrow sense, the concept of judgment refers to the
logical operation whereby the panel of judges settles
the criminal case with which it was seized, while, in a
broad sense, the judgment means one of the phases of
the criminal proceedings, consisting of a set of
activities primarily undertaken by the court of law.

The notions of criminal “case”, “cause” or
“matter” mean the substantive fact for which the

15 1dem, p. 206.

criminal proceedings takes place; this refers to the
material criminal law dispute. The concept of “criminal
case” should not be mistaken for the notion of
“proceedings”, the latter notion referring to the set of
activities undertaken for the settlement of the criminal
law dispute!’.

The judgment is considered, in its broad sense, as
the central and most important phase of the criminal
proceedings?, because its object is the final settlement
of the criminal case. The importance assigned to the
judgment phase is also justified by the fact that, within
such, the court of law verifies the entire activity related
to the proceedings, undertaken by all the other
participants, both before the judgment of the case and
during its judgment.

Also, the importance assigned to this phase of the
proceedings is also reflected in the regulations
establishing the principle of separation of state powers,
and, implicitly, the independence of the judiciary
power. In this respect, the Constitution of Romania
provides in Art. 124 that “Justice shall be rendered in
the name of the law” and that “Judges shall be
independent and subject only to the law”. Also,
according to Art. 1 para. 2 of Law no. 304/2004 on the
judiciary organization, “The Superior Council of
Magistracy shall be the guarantor of the independence
of justice”.

The purpose of the judgment phase is to find the
truth in respect of the fact and the person which were
notified to the court, in order to issue a lawful and
grounded ruling.

Throughout the judgment phase, the court of law
shall verify the legality and grounds for the criminal
accusation pressed by the prosecutor, as well as of the
civil claim filed by the civil party, making a decision
which shall solve the criminal and civil sides of the
criminal proceedings. The decision of the criminal
court may be subject to judiciary control by exercising
the means of challenge by the parties or the prosecutor.

The acts of judgment are jurisdictional acts
whereby the activity of judgment is undertaken in order
to achieve the purpose of the criminal proceeding and
consist in decisions that the court of law orders during
the proceedings in respect of the settlement of the
criminal or civil action®.

There is also a need to analyze the specific
principles of the judgment phase.

Besides the fundamental principles of the
criminal proceedings, which are also applicable in the
judgment phase, there is a set of principles specific to
this phase: publicity, direct nature, oral arguments and
audi alteram partem rule.

16 Dongoroz V., Kahane S., Antoniu G., Bulai C., Iliescu N., Stinoiu R., Explicatii teoretice ale Codului de proceduri penald roman. Partea
special (Theoretical Explanations of the Romanian Code of Criminal Procedure), volume 11, Ed. Academiei, Bucharest, 1976, p. 119; Neagu
L., Tratat de procedura penald, Partea speciala (Treaty of Criminal Procedure. Special Part), Universul Juridic Publishing House, Bucharest,

2010, p. 175.

1" Pop Tr., Drept procesual penal (Criminal Trial-related Law), volume IV, Tipografia Nationald, Cluj, 1948, p. 182.
18 Kahane S., Drept procesual penal (Criminal Trial-related Law), Ed. Didactica si Pedagogica, Bucharest, 1963, p. 242.
18 Udroiu M., Proceduri penald, Partea generald. Partea speciald (Criminal Procedure. General Part. Special Part), C.H. Beck Publishing

House, Bucharest, 2013, p. 528.
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Regulated in Art. 290 para. 1 of the Code of
Criminal Procedure of 1968, the principle of publicity
of the judgment phase is established in Art. 352 of the
New Code of Criminal Procedure. The publicity of the
court session is the basic rule of the criminal trial
consisting in the performance of the judgment of a
criminal case in public session. The court sessions have
apublic nature, any person being allowed to participate,
including the press.

The presence of the public allows it to become
aware of the modality in which the act of justice is
rendered and ensures the guarantee of a control by such
public or by the press on the modality of rendering
justice®.

It is not required that a public is effectively
present in the courtroom upon the performance of the
trial, but it is necessary that the public may have access
to the court session. In other words, the proceedings in
this phase of the criminal proceedings take place “with
open doors”?,

Being an important guarantee of the objectivity
and impartiality of the judgment, the publicity of the
court session is expressly provided in the Constitution
of Romania (according to art. 127, the court sessions
are public, except for the cases provided by the law), as
well as in Law no. 304/2004 on the judiciary
organization (according to Art. 12, the court sessions
are public, except for the cases provided by the law;
decisions shall be issued in public session, except for
the cases provided by the law).

There are exceptions from the principle of
publicity of the court session, which are situations
expressly provided by the law in which the publicity is
no longer mandatory.

Also, according to Art. 351 para. 1 of the New
Code of Criminal Procedure, the judgment of the case
is made before the court formed according to the law
and takes place in a session, orally, directly and
according to the audi alteram partem rule, this
regulation being similar to the one provided in Art. 289
of the Code of Criminal Procedure of 1968.

The direct nature consists in the obligation of the
court to directly perceive, without any intermediate, the
means of evidence produced in the case, as well as the
arguments of the prosecutor or of the parties in the
criminal trial. By this direct nature, the court has direct
contact with all the evidence.

The principles of audi alteram partem and of oral
arguments blend with the principle of direct nature,
according to which the judge “directly perceives,
without any intermediate, the entire activity of the
parties and of the secondary participants in the trial;
directly hears the parties, the witnesses, without any

2 1dem, p. 19.

intermediate (...). The entire debate takes places before
the eyes and ears of the judge and of the parties.
Consequently, the judge is in the position to perceive
and assess the elements of the debate and the evidence,
de visu et de auditu, in the session, in the presence and
under the control of the concerned parties and even of
the participating public. And the judge can ground his
conviction only on what he saw and heard in the debate
and on what was discussed there”?2.

In order to ensure such direct nature, the principle
of continuity of the panel of judges was regulated,
according to which the judgment of a criminal case is
made throughout the entire criminal trial, by the same
panel of judges to which the case was randomly
assigned. In this respect, the principle of continuity of
the panel of judges implies that “the entire debate takes
place before the eyes of the same judges, in an
uninterrupted, continuous manner, so that the judges
have a detailed documentation of each moment of the
debate and form a unitary opinion on the entire
proceedings under debate”?,

The audi alteram partem rule, as a principle
specific to the judgment phase, refers to the fact that the
evidence gathered during this phase is submitted foe
discussions by the participants in the session, thus
emphasizing the different trial-related positions of the
parties®,

The audi alteram partem rule is in close
connection with the principle of equality of arms, as
parts of the right to a fair trial and involve the right of
each party to become aware of all the acts in the file or
the observations, reports presented to the judge and to
discuss them before such judge in order to influence the
decision of the court of law, within a procedure based
on the audi alteram partem rule which does not put any
of the parties at a disadvantage®.

Also, the principle of oral arguments consists in
the fact that the entire activity of the proceedings
conducted in the judgment phase takes place orally.

The oral arguments is not only a modality of
holding the court session, but, it should be also
understood taking into account the legal effects it
produces in the judgment phase, being an imperative
requirement for its validity, because, upon issuing a
decision, the court shall take into consideration not only
what was recorded, but also what was discussed orally
in the debate stage.

2.4. Enforcement of the criminal
decisions — phase of the criminal proceedings

For the settlement of a criminal law dispute
arising from the perpetration of an offence, it is
required to initiate the criminal proceedings,

court

2 Neagu 1., Tratat de procedurd penald, Partea speciald (Treaty of Criminal Procedure. Special Part), Universul Juridic Publishing House,

Bucharest, 2010, p. 177.

22 pop Tr., Drept procesual penal. Partea special (Criminal Trial-related Law. Special Part), volume IV, 1946, p. 214.

2 |dem.

2 Lorincz A. L., Drept procesual penal (Criminal Trial-related Law), Universul Juridic Publishing House, Bucharest, 2009, p. 353.
% Udroiu M., Proceduri penali, Partea generald. Partea speciala (Criminal Procedure. General Part. Special Part), C.H. Beck Publishing

House, Bucharest, 2013, p. 533.
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consequently, a criminal law relationship is born in
relation to such proceedings. However, the substantive
criminal law dispute is considered settled only after the
completion of the criminal proceedings, by
reestablishment of the breached order of law, namely
by holding the persons guilty of having committed the
offence liable under the criminal law.

In order to ensure the completion of the criminal
proceedings and to hold the guilty persons liable under
the criminal law, it is not sufficient to issue a court
decision, but its enacting terms have to be enforced.

The enforcement of the final criminal decisions is
an activity included in the proceedings, conducted ex
officio, whereby the enacting terms of a final criminal
decisions are enforced. According to the internal
organization regulation of the courts, the criminal
enforcement bureaus include at least one delegated
judge concretely in charge with the activity of criminal
enforcement.

The last phase of the criminal proceedings has the
purpose to transpose in life the final criminal decision
and to achieve the purpose of the criminal law and of
the criminal trial-related law?. The enforcement of the
criminal decisions is characterized by its own
principles such as: mandatory nature, enforceability,
jurisdiction and continuity?’.

Within the criminal proceedings, the enacting
terms of the final criminal decision have to be enforced,
which provide the coercion of the sentenced persons, so
that they effectively incur the applied criminal
sanctions.

In the criminal trial-related literature, numerous
authors claim the autonomy of this stage of the criminal
proceedings®, however, there are also opinions
according to which the rules on the enforcement of the
criminal decisions fully belong to the autonomous
branch of the executive criminal law?®.
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THE INSTITUTION OF COMPLAINTS WITH AN ADMINISTRATIVE-JUDICIAL
CHARACTER MADE BY THE PERSONS DEPRIVED OF THEIR LIBERTY TO
PROTECT THEIR RIGHTS AND INTERESTS

Simona Ciresica OPRISAN"*

Abstract

This study is an analysis of how direct judicial control is exercised over the problems arising during the execution of
sentences and custodial measures through a new institution, that of the the judge of surveillance of deprivation of liberty , and
an analysis of the limits of his powers.The study also analyzes the legal dimension of administrative-judicial complaints by the
persons deprived of their liberty to defend their rights and interests.

Deprivation of liberty is an event with major implications for both persons subject to such a measure and for their
families or relatives. Whether it is a pre-arrested person, a person serving a custodial sentence or a juvenile in custody, the
restriction of constitutional rights and the imposition of specific prohibitions can cause psychological suffering to people in
this situation. The purpose of the punishment, of the custodial measure is not to cause physical or moral suffering or to
humiliate the persons deprived of their liberty, but they are instituted for the purpose of recovery and re-socialization of these
persons, as well as for the granting of constitutional rights within the limits of the temporary restrictions established in the
court decision.

In order to ensure the unitary application of these fundamental principles, the Romanian legislator, through Law
no.254 / 2013, paid due attention to this category of persons, the new law being in line with the legislative changes that were
made, as well as the European recommendations on the treatment of detainees, of Human Rights or the laws of other states
regarding of the execution of sentences ordered by the court. These European regulations, among other things, have made
substantial improvements to the regulations on ensuring the normal functioning of the Romanian penitentiary regime,
especially as regards the right of persons deprived of their liberty to information, to fill complaints.

The study is based on the conclusions drawn from the author's work as a clerk at the judge's office of deprivation of
liberty.

Keywords: Law no.254 / 2013, judge for the deprivation of liberty, administrative-judicial complaint, person.

regulations in the domain and, last but not least, the

. case law of the European Court of Human Rights? has
Introduction shown the

Modern execution of custodial sentences means Romanian legislative anachronism in matters of
ensuring a balance between rights, rewards and execution of of custodial sentences and its
disciplinary sanctions imposed on persons deprived of ~ incompatibility ~with the degree of European
their liberty! as well as giving the opportunity to  development and civilization, so that the reformulation

complain against the incidents that occur during the of the rules for their adaptation to the evolution of

execution of the punishment. fundamental human rights become a continuous
I in the legislation on the execution of custodial ~ Process®. ) o )
sentences prior the change of the political regime of The new pre-accession legislation adopted in the

1989, constituted by Law no.23/1969, the persons European Union in 2006* on the execution of sentences
deprived of liberty only had the possibility of appealing and custodial measures has introduced a direct judicial
to the court for settling complaints against the incidents ~ control over the problems arising during the execution,
during the execution of sentences, the rapid evolution ~ through a new institution, the institution of the
of the Romanian society in the post-1990 period, the ~ delegated judge with the execution of the custodial
application and consolidation of the democratic ~ sentences, as an independent, impartial authority and
principles, the prefigured accession to the European guarantor of respect the legality at the place of
Union, the many international and European detention. In the light of the new provisions, the

* PhD, Faculty of Law, “Nicolae Titulescu” University, Bucharest (e-mail: nsimona51@yahoo.com)

* According to art.2 letter d of the Government Decision No. 157 / March, 10t" 2016 for the approval of the Regulation implementing Law
no0.254 / 2013 on the execution of sentences and deprivation of liberty ordered by the court during the criminal trial , published in the Official
Gazette of Romania, Part I, no. 271 of April 11", 2016, persons deprived of their liberty are, as the case may be, detained persons, arrested at
home, preventive arrest, interned, convicted.

2 Explanatory memorandum to the bill on the execution of sentences, p.5, available on _http://old.just.ro/LinkClick.aspx?fileticket=
1xkO3Xk6Bm4%3D&tabid=93, consulted on 11.24.2017

31. Chis, A.B. Chis, The execution of penal sentences , Universul Juridic Publishing House , Bucharest, 2015, p.361.

4 The Law no. 275/2006 concerning the execution of penalties and measures disposed by the judicial entities during the penal procedures,
published in The Official Gazette no. 627 of 20th of July 2006;



Simona Ciresica OPRISAN

157

delegated judge with the execution of custodial
sentences was granted broad prerogatives for the fair
resolution of the petitions and complaints made by the
convicted persons, being able to make spot checks in
places of detention, hear any person, to make checks in
the penitentiary records, etc.

The extensive reform of the criminal law and the
criminal proceedings have generated a change of optics
in criminal law enforcement as a result of the constant
practice of the European Court of Human Rights in
relation to the lawfulness of the execution of custodial
sentences while respecting human dignity and
prohibiting discrimination in the execution of
sentences®.

Law no.254 of July 19, 2013, on the execution of
sentences and detention measures ordered by the court
during the criminal trial, which entered into force on
February 1%, 2014, with the Law no.286/2009 on the
Criminal Code, as subsequently amended and
supplemented, and Law no. 135/2010 on the Criminal
Procedure Code, expressed firmly the option of the
Romanian legislator to continue exercising the same
direct control of how people minor or major, are
deprived, according to the law, of their freedom,
regardless of the place of detention: prisons, centers of
detention and pre- trial arrest, pre-trial detention
centers, educational centers, detention centers for
minors.

In the exercise of its judicial powers, the judge of
surveillance of deprivation of liberty, as the institution
of the delegate judge has been renamed®, handles
complaints of detained persons, persons under pre-trial
arrest or interned people’.

The main judicial administrative duties of the
judge of surveillance of imprisonment provided for in
art. 9, paragraph. (2) of Law 254/2013, as follows®:

a) handles complaints of prisoners against any breach
of the their rights provided by this law;

b) handles complaints regarding the establishment
and changing of regimes for enforcement and
educational measures involving deprivation of
liberty;

c) resolve complaints from prisoners
disciplinary sanctions.

In order to strengthen the role and establish the
legal nature of the activity of the judge of deprivation
of liberty, the Superior Council of Magistracy has
issued a regulation for the approval of the organization
of the activity of the judge of surveillance of
deprivation of liberty (Decision No. 89/2014)
entered into force on February, 1%,2014, which includes

regarding

the same duties provided by the Law No0.254/2013,
art.9 paragraph 2.

The judicial administrative duties are terminated
by an administrative-jurisdictional act called closing.
Against the conclusion, the convicted person and/or the
prison administration can make an appeal to the court
in whose jurisdiction is located the prison.

The law on the execution of sentences and
custodial measures does not provide a meaning for the
term of “complaint” but by analogy with the provisions
art.289 paragraph 1 of Criminal Procedure Code, which
defines the complaint as being a notification made by
the individual (...) relating to an injury caused to him,
taking into account the wording and the content of the
complaint, we can conclude that the complaint made by
the detainees is an administrative-judicial legal
instrument by means of which a detained person
unhappy with the taking of measures by the
administration of the place of detention against him
regarding the establishment or modification of the
regime for enforcement, the disciplinary sanctions and
exercise of their rights provided by this law, reports
these aspects or circumstances to the judge of
surveillance of deprivation of liberty requesting, as
appropriate, to cancel the Commission decision on the
establishment and change of enforcement and
educational measures involving deprivation of liberty
and the Commission decision on the application of
disciplinary sanctions through which such measures
were ordered or restoring the exercise of violated or
suspended rights.

1. The legal nature.

The complaint of prisoners against incidents
occurred during the execution of sentences and
custodial measures is an specific institution of penal
executional law, with administrative-jurisdictional
nature, as it was conferred by Superior Council of
Magistracy N0.89/01/23/2014 for the approval of the
organization of the activity of the judge of surveillance
of deprivation of liberty (art.9 and 13 paragraph 3).

The complaint, the referral is in the same time a
request addressed to the judge to analyze the factual
situation that the petitioner puts forward in the
complaint, requesting him to cancel all actions
undertaken against him by the administration of of
prison or to restore the violated right.

In agreeming with art.9, paragraph 3 of Law
no.254/2013 on the execution of sentences and
custodial measures ordered by the court during the

5 Explanatory memorandum to the hill on the execution of sentences p.1, available on: http://old.just.ro/LinkClick.aspx?

fileticket=1xkO3Xk6Bm4%3D&tabid=93

6 Law 254/2013 chose to change the name of the institution of the delegated judge in the instituition of judge of surveillance of deprivation
of liberty because he considered that as a better expression of the legal nature of the activity of the judge performing his activity in the
penitentiary and at the same time removes the confusions generated by the name by "delegated judge", which would mean a delegation within
the meaning of article 57 of Law no.303 / 2004, as amended, on the status of magistrates

" Explanatory memorandum to the bill on the execution of sentences, p.3, available on: http://old.just.ro/LinkClick.aspx?

fileticket=1xkO3Xk6Bm4%3D&tabid=93
8 The Government Decision N0.157/2016
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criminal trial, the main administrative-judicial duties of
the judge of surveillance of deprivation of liberty
(solving the complaints regarding the establishment
and changing of regimes for enforcement and
educational measures involving deprivation of liberty;
solving the complaints from prisoners regarding
disciplinary sanctions, solving the complaints of
prisoners on exercise of the rights provided by this law)
is exercised within the special procedures prescribed by
law and are terminated by an administrative-
jurisdictional act called closing. The closing, as an
administrative act with jurisdictional nature®, is a
unilateral, binding and enforceable legal act issued by
an administrative body under the state power through
wich the provisions of the law or a normative act
subordinated to the law are implemented.

As areferral, the complaint made by the prisoners
against incidents occurred during the execution of
sentences and the prior complaint shall not be
confused, the last one being a specific institution of the
criminal procedural law, meaning a condition of
punishment and procedure’®. Also, we shall not
confused the complaint of prisoners with the
denunciation which, accordind of Criminal Procedure
Code, art.290, represent reporting a person or group of
persons to public authorities about the commission of a
criminal offence.

The denunciation, just like the complain, is a
voluntary referral, which can be done by any aggrieved
person without any legal obligation to do so*'.

2. The meaning of the complaint term.

From the analysis of the definition of the
complaint we can distinguish several meanings but also
characters:

1. The complaint is an act, meaning:

a) a document, a material support, drawn up from
unhappy person which informs the judge of
surveillance about certain incidents or the actions
undertaken against him by the administration of
the detention place, requesting to reconsider the
factual situation and to handing down a decision
ordering the cancellation of those measures (eg.
sanctions) or replacing the applied measure with a
easier one, to order the change of the enforcement
regime in a less severe one, or to order the
restoration of the violated or suspended rights.

b) alegal instrument, a procedural means by which
the person deprived of fredom unhappy of applied
measure requires the judge of surveillance
ofdeprivation of liberty to exercise judicial control
of how the prison administration applies the

® http://legeaz.net/dictionar-juridic/act-administrativ

measures and legal provisions.

c) a notification act to the judge of surveillance of
deprivation of liberty on the issues complained
about, leading to the initiation of an
administrative-judicial procedure- registering the
complaints in the records with an administrative-
judicial character of the Bureau of the judge,
forming the file, hearing of the petitioner, of the
other convicted person or working in prison
system, requesting information, documents or
points of view from the administration of the
detention, making the spot checks, requesting a
rogatory hearing committee for detainees in other
places of detention, as appropriate. If the issues
shown at the hearing can be the subject of a
complaint with administrativ- judicial nature, the
request for a audience represent a notification act!2.

2. The characters of the complaint

From the analysis of the meanings of the term, as
well as from the content of art.9 and art. 47 of the
Decision No0.89/2014 of the Superior Council of
Magistracy for the approval of the organization of the
activity of the judge of surveillance of deprivation of
liberty, it follows that the complaint has a dual
character, namely
a) administrative character, because it refers to a

unilateral, binding and executory act issued by an
administrative body under the state power is a
unilateral, binding and enforceable legal act issued
by an administrative body under the state power
through wich the provisions of the law or a
normative act subordinated to the law are
implemented®®, in this case issues concerning the
execution punishments phase, distinct of the
criminal trial, the law regarding the execution of
penalties being the framework law of this phase.

b) judicial character, because the referral is
addressed to an authorized body, which carries out
a judicial activity (judge of surveillance of
deprivation of liberty) who has the obligation, in
the exercise of the duties provided by law, to
resolve the dispute, in this case the the petitioner's
complaint.

After the managing of evidence4, the judge of
surveillance of deprivation of liberty shall prepare a
reasoned conclusion that resolves the complaint. The
closing represents the rendered outcome, the defense of
the parties, according to the procedure provided by the
law, with the aim of ensuring equal treatment of the
parties before the body with administrative-judicial
pOWers.

In the event of unlawfulness or groundlessness,
the conclusion may be canceled or reformed only by the

101, Neagu, M. Damaschin, Criminal Procedure Treaty. The special part, Universul Juridic Publishing House, Bucharest, 2015, p.55

1 jdem, p.57

12 Decision N0.89/2014 of the Superior Council of Magistracy for the approval of the organization of the activity of the judge of surveillance

of the deprivation of liberty, art.47
13 http://legeaz.net/dictionar-juridic/act-administrativ
14 ibidem, art.26
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competent court, otherwise it becomes executory by the
mere fact of giving up to appeal®®. The executory effect
of closing oblige the parties, both detainees or the
administration of the place of detention to obey the
legal provision.

3. The conditions of the complaint.

3.1. Form condition.

3.1.1. Written form.

The persons deprived of their liberty must fill a
written complaint to the judge of surveillance of
deprivation of liberty to be able to be registered by the
clerk and solved by the judge, even if they have been
made orally before the judge, at the audience held at the
place of detention or in the refusal of nourishment
procedure. If the reported matters have not been
recorded in writing, the judge of surveillance will
record the statement in writing, the request for the
audience or the statement given in the refusal of
nourishment procedure constitute referrals, followed by
the procedure for the subject of the referral'é. The
complaints are forwarded to the Bureau of the judge of
surveillance by the prison authorities through the
secretariat, or handed by detainees personally to the
judge, on the detention section, during the audiences
program.

3.1.2. Person identification data.

In order for the complaint to be considered a legal
means of referral’” it must include: the identification
data of the petitioner (first and last name, parents'
names, personal numeric code'®, eventually).

3.1.3. The subject of the case.

Represent the description of the factual situation
which caused the person's discontent, as well as its
request (eg.of establishing and changing of regimes for
enforcement, of restoration the exercise of violated or
suspended rights, of canceling disciplinary sanctions).

In the complaint, the complainant may indicate
the evidence he or she is supporting in support of, for
example, the name of the witnesses that he requests to
be heard by the judge in support of innocence or attach
supporting documents.

3.2. The
complaint.

3.2.1.The complaint is made personally or by
the legal representative.

According to art.51, regarding the right to
petition, citizens have the right to to address public
authorities through petitions formulated only on behalf
of the signatories. The exercise of the right of petition

substantive conditions of the

15 http://legea.net/dictionar-juridic/act jurisdictional
16 ibidem, art.47
17 1.Neagu, M. Damaschin, op.cit., p.55

is exempt from the tax. Public authorities have the
obligation to respond to petitions within the terms and
conditions established by law.

The right of a person deprived of freedom to
lodge a complaint against incidents duringduring the
execution of punishment is an absolute, personal,
indivisible and non-transferable right, and may be
exercised in his own name only by such persons or by
a lawyer who has to prove its quality by empowering
the lawyer and the document attesting the quality of
lawyer?®,

Although Law no.254/ 2013 or the Regulations
for the approval of the organization of the activity of
the judge of surveillance of deprivation of liberty, as
well as the implementation of Law no0.254/2013 (The
Government Decision No.157/2016, art.128, assurance
of the right to legal assistance, art.129, the right to
petition) does not expressly mention the above
alternative, it should be regarded as a possibility in
connection with the provisions of Article 62 paragraph
2 of Law no. 254/2013 regarding the assurance of the
exercise of the right to legal assistance stipulating that
convicted persons may consult with lawyers elected by
them in any matter of law deduced from administrative
or judicial proceedings, which means that even in the
case of incidents during the execution of punishment,
the lawyer may file such a complaint on behalf of the
client he represents.

And the minors interned in detention centres
enjoy the same legal treatment, since both the law on
the execution of custodial sentences and the
implementing regulation does not distinguish between
the right of the major person and the underage
individual to lodge a complaint against the incidents
occurred during the execution of the sentence and
custodial measures or the manner in which the judge of
surveillance has been notified.

Similarly, even if the unhappy person quit the
case, the express manifestation of the will of the person
can be ascertained directly by the judge of surveillance
before whom he gives the renunciation declaration or
by a document drawn up by the legal representative
adressed by postal services, to the judge of surveillance
in the conditions shown.

Although the waiving of the complaint is an
express manifestation of will and, although the hearing
of the person by the judge of surveillance seems to be
useless, we consider that it is necessary because we
have to consider the hypothesis in which another
person, without the petitioner's knowledge or with his
knowledge taking advantage of the fact that the latter is
non-schooling person, formulates this request for
renunciation which he submits to the judge of
surveillance through the postal services or through the

18 the simple indication of first name and name is not sufficient as it may cause confusion with another person with the same first name or

name or with several first name

18 The Government Decision nr.157/2016 for the approval of the Regulation implementing Law no.254 / 2013 on the execution of sentences
and deprivation of liberty ordered by the court during the criminal trial, art.128 al.1, Ensuring the exercise of the right to legal aid
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administration of the place of detention, the complaint
becoming devoid of effects.

3.2.2. The complaint must be signed by the
petitioner or by the legal representative. Another
essential, substantive complaint is that of acquiring
its content by the petitioner or by the legal
representative by attributing the signature.

Lack of signature is a cause of nullity, but the
latter may be covered by signing the complaint by the
petitioner in front of judge of surveillanceas as result of
the appropriation of its content, by the statement given
for this purpose or taken through the rogatory
commission.

Regarding the nullity of the complaint, the judge
of surveillance will pronounce a closing which finds
that the complaint is devoid effects.

3.2.3. The deadline until the complaint can be
filed.

The term is the timeframe in which the person
concerned has to do or produce something or, on the
contrary, he is not allowed to do or to produce
something. By its nature, the term until the complaint
against the incidents occurred during the execution can
be filed is a legal one, as established by the law no.
254/2013, but also a preremptory?® one (imperiative,
crucial, conclusive) in the course of which certain acts
must be carried out. The non-fulfillment of the act
before time expired leads to the cancellation of the
exercise of the respective right resulting in the rejection
of the complaint as delayed.

On this line, the deadline for filling by the inmates
the complaint against of administrative decision, as the
one of the committee for establishing or modifying the
regime of enforcement (art.40 paragraphll of Law
n0.254/2013) or enforcement of a disciplinary sanction
(art.104 paragraph 1 of Law no.254/2013) is within
three days of delivery thereof and ten days regarding
the respecting of the rights of the convicted persons
(art.56 paragraph 2 of Law no.254/2013).

The lack of a definite date in the complaint is not
a cause of nullity. At the time to receiving of the
complaint, the clerk shall assign a definite date, unless
is no other definite date set by the judge of surveillance
or if there is no mention made by theprison
administration.

The clear date set out in this way will constitute
the benchmark for the complaint being assessed as
lawful or as late.

A situation often encountered in practice is the
forwarding of these complaints to an incompetent body,
than to the judge of surveillance who pronounced the
conclusion, as the competent institution to deal with the
complaints of persons deprived of their liberty (for
example the court or to another oversight judge from a
different penitenciary).

2], Neagu, M. Damaschin, op.citatd, p.709.

Thus, if an act that had to be done within a certain
period was communicated, transmitted, by ignorance or
by a manifest error of the sender, before the expiration
of the term, to a judicial body that is not competent, it
is considered to have been filed in term, even if the act
reaches the competent judicial body after the expiry of
the fixed term?.,

3.2.4. The complaint must be related to the
incidents that occur during the execution of
sentences and custodial measures.

The execution of sentences and custodial
measures ordered by the court on modern principles
places at the core of its principles and objectives the
person deprived of liberty, as a holder of a separate
legal status consisting of all subjective rights,
legitimate interests and correlative obligations, as well
as all legal means through to whom the position of these
persons is defended in the execution of the punishment
(the deprivation of liberty)??, because the recognition
and respect of human rights and freedoms is the very
essence of a democratic society.

Ensuring the safe environment one at the place of
detention, supervising and verifying the lawfulness in
execution of punishment and the custodial measures are
subject to the judicial control exercised by the
institution of the judge of the surveillance of
imprisonment. Although the latter does not exercise
any powers other than those with which it has been
legally and constitutionally invested, the judicial
control is not an absolute one, the jurisdiction of the
supervisor is limited to the certain situations provided
by the law, such as rewards, selection, employment,
educational programs, etc.

The main judicial administrative duties of the
judge of surveillance of imprisonment provided by Law
No0.254/2013, as follows:

a) solve the inmates complaints regarding the
establishment and changing of regimes for
enforcement and educational measures involving
deprivation of liberty,

b) solve the inmates complaints on exercise of the
rights provided by this law;

c) solve the inmates complaints
disciplinary sanctions.

regarding

2 M. Udroiu, Criminal procedure, The General part, The new criminal procedure code, p.646, Ed.CH Beck, Bucuresti, 2014
22 University of European Studies of Moldova, Vasile Ceban, Course Notes of Penal Executional Law (cycle 1), p.12,
Chisinau,2013,disponibil pe http://www.usem.md/uploads/files/Note_de_curs_drept_ciclul_1/060_-_Penal executional law.pdf
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4. Exception of inadmissibility in the
procedure for dealing with complaints and
complaints made by persons deprived of their
liberty against measures ordered by the
administration of the place of detention.
Situations of inadmissibility.

4.1. The powers of the judge of surveillance of
deprivation of liberty .

Measures concerning the exercise of rights, the
application of disciplinary sanctions as a result of
disciplinary misconduct, with the consequence of
changing the enforcement regime, are incidents arising
during the execution of punishment, strictley defined
by law, which fall within the functional competence of
the judge for the supervision of the deprivation of
freedom and which it can order by concluding. The
judge of surveillance will be able to dispose one of the
following solutions?3:

a) allows the complaint;

b) rejects the complaint if it is unfounded, late or
inadmissible and / or devoid of purpose;

¢) notes the withdrawal of the complaint.

Consequently, in order to decide the solutions in
points (a) and (b), the judge of surveillance will first
examine the complaint as to the admissibility
conditions because, if the issues raised goes beyond the
framework of he's legal competence, the analyzing of
the complaint's reasons becomes useless.

4.2. Situation of inadmissibility.

The imprisonment brings with it a restriction of
the fundamental rights and freedoms of the individual.
The penitentiary environment, institutionalized life
does not mean prohibiting the exercise of all
fundamental human rights but limits them, while
imposing a series of rights and obligations specific to
the place of detention. No one is allowed to restrict
these rights. The restriction of rights can only be done
by law or by the Constitution of Romania.

This leads the prisoners to amplify the instinct to
protect the rights granted, using (even abusively) the
legal means and institutionals provided by law. This is
so, in the desire not to be directly controlled by
rebellion over the rules and regulations considered to
be excessively rigorous and which, in their opinion,
violates their rights, most of the time by the desire to
"overcome the system™ and obtain substantive material
compensation or at the instigation of other persons, the
persons deprived of their liberty forward complaint to
the judge of surveillance against any incidents
considered by them as the cause of the injustice
suffered or against the behavior of the prison staff who,
many  times, accuse them of  "abusive
behavior".According to functional competence, the
judge of surveillance can't turn himself into a “legal
provision launcher” for any situation, such that some of

the complaints will be rejected as inadmissible ones. Of

the many situations that go beyond the jurisdiction of

the judge of surveillance, most of the cases of
inadmissibility encountered in practice concern:

a) the deduction from punishment of a period
executed under preventive arrest - according to
Law 254/2013, the competence of the judge of
surveillance does not include the resolution of such
a complaint, the deduction of a period executed in
preventive custody constituting an incident in the
execution of the punishment, the exclusive
competence of the court in whose jurisdiction is
located the prison.

b) the recognition of earned days during detention by
inmates as a result of graduating from school
courses, qualification courses, granting rewards,
school credits - according to art. 56 para. 2 of the
Law no. 254/2013 on the execution of sentences
and custodial measures ordered by the court during
the criminal trial, against any breach of rights, the
convicted person may lodge a complaint to the
judge of surveillance within 10 days of becoming
aware of the breach.

The rights of persons deprived of their liberty are
those provided by art. 58-80 of Law 254/2013, so the
complaints concerning the granting of the rewards do
not fall within the category of the rights provided by the
law of execution for whose non observance the
detainees can address the supervising judge. The way
of granting the rewards of the persons deprived of their
liberty is providing by the Decision no.443/ 24.05.2016
of the General Director of the National Administration
of Penitentiaries approving the working procedure for
granting the rewards?.

c) the recognition of the earned days during detention
by the inmates that demonstrated a good behaviour
and from their work in penitentiaries of another
states. In application of Article 17 of European
Council Framework Decision 2008/909 / JHA of
November, 271, 2008 on the application of the
principle of mutual recognition to judgments in
criminal matters, imposing custodial sentences or
measures involving deprivation of liberty for the
purpose of their enforcement in the European
Union and art.144 par.(1) of the Law no. 302/2004,
republished, as subsequently amended and
supplemented, establishes that after the transfer of
the person convicted by the foreign judicial
authorities, in order to continue the punishment
execution in Romania, the period of punishment
deemed to be executed by the sentencing state on
the basis of performed work and good conduct,
granted as a benefit in favor of the convicted
person, by the foreign judicial authority, must not
be deducted from the punishment executed in

23 Law N0.254/2013, art.39 paragraph.6, art.40 paragraph 13, art.56 paragraph 6, art.104 paragraph.7
2 published in Official Gazzette of Romania, Part 1, No.427/June, 27", 2016
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Romania?®. respect, in the reasoning of the Serce vs. Romania
d) the inappropriate behavior of surveillance staff. case (Application No. 35049/08), the European

The conduct of a criminal investigation is not
within the competence of the judge of surveillance
of imprisonment, so he can not order the
commencement of a criminal prosecution. The
unhappy person may directly notify the criminal
investigation bodies.

254/2013 and art.108 of the Government Decision
no.157/March, 10", 2016 to implementing the Law
no. 254/2013, an institution with legal personality
hierarchically located above all penitentiaries and
whose measures can not be controlled by the prison
judges in penitentiaries. The choice of the place of
execution of the custodial sentences does not
represent a right of the persons deprived

of their liberty, as it is not foreseen among the
rights granted by Law no. 254/2013. In this

Court ofHuman Rights, at paragraph 51, states that
the European Convention on Human Rights does
not grant prisoners the right to choose the place of
detention, that separation and the distance from
their family are an inevitable consequence of their
detention following the exercise by the Romanian

e) changing of regimes for enforcement and state of its prerogatives in the field of criminal
educational measures involving deprivation of sanctions?® .
liberty on petitioner demand. According to art.40 g) the general provisions on work carried out in
of the Law no.254 / 2013, the change of the detention facilities or on educational and cultural
execution regime is made only upon the fulfillment activities, training courses or retraining. Although
of the term of analysis of the legal situation the marginal name of art.78 of the Law no.254 /
established by the commission for 2013 is the Right to Work, it is clear from the
individualization of the execution regimes. This wording of the law that the work carried out on
legal provision amended the old provisions detention places is only a vocation, not a right,
contained in the Law no. 275/2006 and the Law no. since the work done by the persons deprived of
83/2010 to amending Law no. 275/2006 which liberty has a special legal nature, being not part of
allowing the change, at the request of the detainee, the category of rights provided by law in their
of the regimes for enforcement and the educational favor at art.56-80 of Law 254. Selection criteria for
measures involving deprivation of liberty, leaving work is regulated by Decision No. 500165 /
the judge the assessment in the case of complaints September, 25", 20170f the General Director of
regarding the establishment and change of those. the National Administration of Penitentiaries?’.
The amendment was also necessary because the As regards the inclusion of persons deprived of
judge of surveillance of imprisonement were also  their liberty in the activities recommended by the
assaulted by the requests made before the deadline  Personal Educational and Therapy Evaluation and
set by the commission. On the other hand, it will  Intervention Plan, this is done taking into account the
not be possible to be accepted the requests to identified needs, the regime of enforcement of the
change the execution regime from a lower onetoa  custodial sentence and the moment of the sentence
higher one, regardless of the reason for this  serving route.
request, since the system of execution of custodial ~ h) deleting some information from the individual
sentences in Romania is progressive and file of prisoners. Law no0.254/2013 does not
regressive, such a change of regime being possible provide for the person deprived of liberty to lodge
only in the case of committing a disciplinary a complaint against other acts issued as a result of
misconduct and the commission for the pre-existing situations of addmission to prison
individualization of the regimes takes such a (such as re-offending, belonging to organized
measure. crime groups, general or international pursuit,

f) the transfer decisions in another penitentiary - the etc.). These statements are contained in the
transfer of the persons deprived of their liberty to individual file accompanying the criminal record
another penitentiary is made by the decision of the of the person deprived of their liberty at the
General Director of the National Administration of Detainees Record Service?®.
Penitentiaries, according to art.45 of Law no. i) the distribution of detainees to detention rooms

or the transfer to other detention rooms. Art.48
of the Law no.254 / 2013 and art.111 of the
Government Decision no.167 / 2016 regarding the
minimum binding rules on conditions for
accommodation of sentenced persons, as well as
Article 2 of the Order of the Minister of Justice
no.2772/C/October, 17", 2017  entitled The
Minimum , binding rules regarding the conditions
for accomodation persons deprived of their

% See widely the Decision No.15/2015 of the High Court of Cassation and Justice on the examination of the appeal filed by the Timisoara
Court of Appeal in file n0.6.638 /101/2014, requesting a preliminary ruling on the principle dismissal of a matter of law in criminal
matters,published in Official Gazzette, First Part, no.455/June, 24", 2015.

% See widely The Judgment of the European Court of Human Rights of June, 30", 2015,
https://www.csm1909.ro/csm/linkuri/22_04_2016__80250_ro.doc

27 published in Official Gazzette, Part 1, N0.904 bis/November, 17", 2017

28 the Order of the Minister of Justice n0.432/C/on february 2", 2010, art.9 letter g, published in Official Gazzette of Romania, Part I, nr.157
bis on March, 11, 2010

Serce vs. Romania case,
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liberty?®, stipulate that the National Administration
of Penitentiaries takes all necessary measures for
the progressive increase of the number of
individual accommodation rooms.

The persons deprived of liberty are
accommodated individually or in common. The
accommodation of the persons deprived of their liberty
in the detention rooms or the transfer to other rooms is
done according to the criteria established by the
Internal Order of Penitentiaries.

According to art.81 letter g of the Law no.
254/2013, the convicted persons have the obligation to
respect the assignment on the detention chambers,
noncompliance to this obligation constitutes a very
serious disciplinary offense.

j) the remainder of the punishment to be executed
as a result of the application of Law no.
169/2017. According to art.55 paragraph 1 of the
Law no.169/2017 of the compensatory appeal®,
the calculation of the punishment actually
executed is considered, irrespective of the
punishment execution regime, as a compensatory
measure, and the execution of the punishment
under inappropriate conditions, for each period of
30 days executed in improper conditions, even if
they are not consecutive, 6 days of the punishment
shall be additionally executed.

It follows that, the Detainees Record Service, to
the calculation of the remainder of custodial sentence,
applies an algorithm based on the duration of the
sentence, the period of execution in improper
conditions, so that some persons deprived of liberty
acquired the benefit, the vocation to request release
before the deadline, and others will benefit earlier from
the conditional release. Since the conditional release is
not a right of the persons deprived of their liberty, the
complaints lodged to the judge of surveillance to
recalculate the period executed under inappropriate
conditions have been rejected as inadmissible. They
can only be the subject of a challenge to execution
before court.

k) the complaints against the inappropriate conditions
of the detention rooms in the courts or of the
vehicles for the transport of detainees. Although
the right to the execution of the punishment under
proper conditions is an absolute right, the transport
to and from the courts, as well as temporary
accommodation in the rooms specially arranged in
these institutions, has been often a good
opportunity to complain against conditions
considered by the persons deprived of their liberty

References

being as inadequate (inadequate ventilation,
overcrowding, lack of privacy, transport in a
special type vehicles with no seat belts, etc.).
Although the time spent in transport vehicles to the
courts and actually in court is relatively short, for
several hours, these people have never proved
thatthey have suffered any health damage from that
cause. On the other hand, both specially designated
detention rooms in court and special transport
vehicles are built according to certain standards,
technical specifications, these destinations, they
can not be modified in order to provide increased
comfort to the passengers during transport or
during stay in court, which is why these complaints
were rejected as inadmissible.

Conclusions

The execution of the of sentences and the
measures ordered by judicial bodies on modern,
humanistic principles allows people in this situation to
defend their rights and interests against any form of
abuse. The right to petition is a constitutional right that
can not be restricted by any law, so that individuals
deprived of their liberty can submit complaints to the
judge of surveillance of deprivation of liberty as an
independent and impartial authority legally and
constitutionally invested.

The complaint is the legal means by which these
persons manifest their dissatisfaction, by virtue of their
right to petition, and in order to be register in the
records, they must meet the substantive and formal
conditions outlined in this study. It also has to fulfill
another (unwritten) condition, namely the exercise of
the right in good faith, according to its purpose, that of
the defense of rights and interests, and not in bad faith,
for feelings of revolt against regulations or to the
administration of the place of detention. Unfortunately,
such situations are a reality, and individuals deprived of
liberty making such complaints openly declare that, as
long as the administration of the place of detention will
take measures deemed unjustified, they will also make
various complaints to the judge of the surveillance of
deprivation of liberty against the administration

In order to prevent and limit such situations, we
hope for a change of the criminal law enforcement
which will include among of disciplinary offence and
the abuse of rights consisting in exercising the right to
petition in bad faith.
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ASPECTS CONCERNING THE PRESUMPTION OF INNOCENCE IN THE LIGHT
OF THE CASE LAW OF THE EUROPEAN COURT OF HUMAN RIGHTS

Rodica Aida POPA*

Abstract

The presumption of innocence represents a constant principle of law, becoming in our modern era a basic principle

of all law systems.

In Romania, the presumption of innocence is regulated by the Romanian Constitution, as revised, but at the same
time by the Criminal Procedure Code that came into effect on 1st February 2014. The application of this principle is closely
connected with other procedural guarantees of the suspect and/or defendant during the penal trial, this presumption being
expressly given efficiency by judicial bodies under the scope of majority of court orders.

The European Convention for the Protection of Human Rights and Fundamental Freedoms addresses effectively the
presumption of innocence in the dispositions of Art. 6 § 2, and the jurisprudence of the European Court has also established

some specific criteria in its application.

Our study aims to make a brief analysis of the jurisprudence of the European Human Rights Court on the presumption
of innocence, with respect to a number of causes, regarding Romania but also other member states of the Council of Europe

and towards national standards involved by its regulation.

The applicability of the standards established by the European Court of Human Rights concerning this presumption
confers to national courts from Romania the possibility to insure effectiveness to the national norm, by completing it, which
ensures full compliance of all the guarantees a defendant may benefit from during criminal trials.

We consider that the national norm on presumption of innocence stipulated by art 4 of Criminal Procedure code may
be modified as well in the light of the agreement given by the European Court in the application of the provisions of art 6 § 2
from the European Convention for the Protection of Human Rights and Fundamental Freedoms.

Keywords: presumption of innocence, European Court case law, enforcement criteria, meaning of words, national

standard.

Introduction

The concept of human rights has a broad scope in
national Romanian case law relative to each
specialisation matter and institutions thereof. Within
the meaning of criminal procedure law, the concept of
human rights becomes effective, both from the
viewpoint of substantive law, and the viewpoint of
procedure law. For the purpose of this study, the notion
of the presumption of innocence shall be tackled as a
criminal proceedings principle, on the whole, both
during criminal investigations, and first instance and
appeal proceedings, as well as from the point of view
of human rights, as regulated by the provisions of
Article 6 § 2 of the Convention for the Protection of
Human Rights and Fundamental Freedoms. The
importance of a national and European two-
dimensional approach of the presumption of innocence
allows us to understand the common aspects of
regulation and enforcement, along with the distinct
aspects, as the two approaches do not overlap — the
conventional regulation perspective is considerably
broader than the national scope. In the matter of the
presumption of innocence within our study, we intend

to examine the regulatory framework, and its
implications, in the scope of criminal procedure law,
the factual criteria, and the manner in which the
approach of this presumption under the Convention for
the Protection of Human Rights and Fundamental
Freedoms completes the scope of national rule
interpretation, with the hard instruments of the
arguments of the European Court of Human Rights
concerning this presumption, in relation to the national
rules that regulate the said presumption. We believe
that this study, including solid practical aspects, shall
help clarify certain matters regarding the enforcement
of the provisions of Article 6 § 2 of the Convention in
case investigation and proceedings, as well as provide
the opportunity to postulate within the doctrine the
manner in which the presumption of innocence is
interpreted and enforced as a principle of a criminal
trial.

Paper Content

Within the current Criminal Procedure Code,
which entered into force on 1 February 2014, the
presumption of innocence is regulated in Article 41. As

* Lecturer, PhD, Faculty of Law, “Nicolae Titulescu™ University, Bucharest, Judge, The High Court of Cassation and Justice, Criminal

Chamber (e-mail: aidap@sc;j.ro).

1 Article 4 The presumption of innocence. (1) Everyone shall be presumed innocent until being found guilty by a final criminal judgement.
(2) Following the submission of all the evidence, any doubt in the formulation of the opinion of judicial bodies shall be interpreted to the favour

of the suspect, or the defendant.
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can be observed from the perspective of the regulatory
technique used, the legislator expressly stated the time
point until an individual can enjoy presuming
themselves and being presumed innocent, that is, their
guilt is established by a final judgement. Whereas, in
the Romanian law system, the appeal — the ordinary
legal remedy — is the only court to sanction as final, in
criminal matters, the resolution ordered in the court of
first instance, i.e., concerning the existence or non-
existence of the criminal facts that the persons allegedly
committed, based on the evidence submitted during the
criminal investigation, found as legal during the pre-
trial chamber procedure, the evidence filed during the
criminal investigation, in the court of first instance, as
well as the evidence submitted during the appeal, upon
a new judgement, pending a decision whether to hold
the defendant on trial liable or not.

In the second paragraph of the aforementioned
rule, as novelty, the principle of in dubio pro reo is
stated, to the extent that any doubt in formulating the
opinion of the judicial bodies shall be interpreted to the
favour of the suspect or the defendant?.

The presumption of innocence is a relative
presumption that can be overturned by solid evidence
by judicial bodies.

It has been stated in the doctrine® that the
presumption of innocence is more than a tenet, rather
regarded as a fundamental human right that, in one
opinion, falls within the category of substantial rights,
concerning anyone, as enforceable erga omnes, not
only to judicial bodies*, and, in another opinion, relates
to a procedural right as, both under constitutional rule
and criminal procedure rule, the notion of criminal
judgement is utilised, leading to the conclusion that the
presumption of innocence operates solely when a
person is charged with committing a criminal offence®.

The Convention for the Protection of Human
Rights and Fundamental Freedoms enshrines within
Article 6 § 2 that ‘Everyone charged with a criminal
offence shall be presumed innocent until proved guilty
according to law’. Based on the manner of regulation,
the presumption of innocence refers to a defendant in
relation to the domestic regulation concerning
everyone, the scope being broader in domestic criminal
procedure law, which enabled an extension over
witnesses to not self-incriminate, as provided for in
Article 118 of the Code of Criminal Procedure®.

Within the meaning of the European Court of
Human Rights, ‘accusation on criminal matters’ has an
autonomous character, and the ‘accused’ is any person
against whom the competent bodies have ordered an
action expressing the attribution of the offence to the
said person, and which entails important consequences
concerning their status, relative to search, arrest, bank
account freezing and ordering mandatory domicile on
an island’.

The literature has mentioned that there is a scope
for the presumption of innocence where it is
enforceable according to the case law of the European
Court of Human Rights, but it is not a safeguard of
national law, respectively the matter ‘assimilated’ by
the Court to the ‘accusation on criminal matters’,
namely the field of contravention, fiscal crimes and
liability to disciplinary action in certain situations®.

We shall hereinafter present several significant
cases in the case law of the European Court of Human
Rights wherein infringement or non-infringement of
Article 6 § 2 of the Convention was found.

Thus, in the case of Peltereau-Villeneuve v.
Switzerland (case No. 60101/09 of 28 October 2014,
found final on 28 January 2015) infringement of Article
6 § 2 of the Convention (ss. 30-39 of the decision) was
found, highlighting that ‘The Court notes that the
presumption of innocence enshrined by paragraph 2 of
Article 6 is among the elements of a fair criminal trial
expressly provided for under paragraph 1 (see Deweer
v. Belgium, 27 February 1980, 8§ 56, series A No. 35
and Minelli v. Switzerland, 25 March 1983, § 27, series
A No. 62). It is found as not assessed for its fair value
when an official statement concerning a suspect reflects
the feeling that they are guilty while their guilt has not
been previously legally established (see, in particular,
Allenet de Ribemont, 10 February 1995, § m 35-36;
Daktaras v. Lithuania, No. 42095/98, 88 41-42; ECHR
2000-X; Moullet v. France (Dec.), No. 27521/04, 13
September 2007). The reasons provided by the judge
alone are sufficient, even in the absence of a formal
finding, even the judge’s sole opinion that the
interested party is guilty (see Daktaras v. Lithuania,
pre-cited § 41). On the other hand, prejudice to the
presumption of innocence can emerge not only from a
judge or a court, but also from public authorities, or
even prosecutors (see Allenet de Ribemont v. France
(interpretation), 7 August 1996 § 36, Judgement and

2 lon Neagu, Mircea Damaschin, Treaty by procedure criminal, The general part, In the light the new Procedure Criminal Code, Universul

Juridic, Bucharest, 2014, p. 67.

3 Nicolae Volonciu & Andreea Simona Uzliu team coordinators, The New Procedure Criminal Code, comments, The Second Edition,

revised and completed, Hamangiu Publishing House, 2015, p. 15.

4 Ibidem, p.15, citing S.M. Teodoroiu, I. Teodoroiu, The presumption of innocence and unconstitutionality procedural rules, in Dreptul nr.
5/1995, p. 4, apud. V. Puscasu, The presumption of innocence, Universul Juridic Publishing House, Bucharest, 2010, p. 35.

5 Ibidem, p. 15.

6 Article 118. The right of the witness to not self-incriminate. The witness statement provided by a person who, in the same case, prior to
the statement, or thereafter, became a suspect or defendant, cannot be used against them. The judicial bodies are under the obligation to mention,

upon recording the statement, the previous capacity.

7 Nicolae Volonciu and Andreea Simona Uzldu team coordinators, The New Procedure Criminal Code, comments, The Second Edition,
revised and completed,, Hamangia Publishing House, 2015, p.16, citing cases Tejedor Garcia v. Spain; Abas v. The Netherlands; Padin Gestoso

v. Spain; Slezevicius v. Lithuania.
8 Ibidem, p.17.
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decision Vol. 1996-11l, and Daktaras v. Lithuania,
previously cited § 42). What is equally at stake once
criminal proceedings are initiated, is the reputation of
the interested party, as well as the manner in which it is
perceived by the audience (see Allen v. the United
Kingdom (GC) No. 25424/09, § 94, ECHR 2013). In
addition, the Court holds that a distinction should be
made between the judgements reflecting the feeling
that the person in question is guilty, and the ones
limited to presenting a state of suspicion. The former
type infringes the presumption of innocence, while the
latter category has been deemed as in accordance with
the spirit of Article 6 of the Convention several times
(see Marziano v. Italy, No. 45313/99, § 31, 28
November 2002). Last but not least, there is a
fundamental difference between saying that someone is
merely suspected of having committed a criminal
offence, and an unequivocal judicial statement putting
forward, in the absence of a final conviction, that the
interested party has committed the offence in question
(see Matijasevic v. Serbia, case No. 23037/04, § 48,
ECHR 2006-X). As such, the Court should determine
whether, in this specific case, the resolution of the
criminal proceeding questions the innocence of the
applicant while the latter has not been found guilty (see
Virabyan v. Armenia, No. 40094/05, § 187, 2 October
2012). In this specific case, the investigation against the
applicant was dismissed by the general prosecutor in
relation to the prescription of the criminal action. It is
true, as the Government emphasises, that, the
classification of the offences in question needs to be
conducted prior to establishing if they are punishable
and prior to the intervention of prescription. The Court
also notes that enforcement of Article 116 of 1 CPP/GE
neither presumes, nor claims with certainty that the
offence was committed (see, a contrario, Virabyan v.
Armenia, previously cited, § 191). Thus, the
examination of the terms in the Ordinance dated 25
September 2008, as it was drawn up, leaves no doubt
concerning the general prosecutor in the matter of the
applicant’s culpability. In particular, having found that
the offences had been established and having examined
the conditions of finding the offence, the general
prosecutor concluded that ‘the criminal proceeding (...)
could not have been carried out in relation to the
prescription, even if the facts lead to finding that an
offence has indeed been committed against the
victims’. On the other hand, the use of superfluous
phrases aided these findings. Such as using ‘impossible
manner’ When the applicant committed the offence ‘at
least” against the two alleged victims. There is,
therefore, no doubt that the Ordinance dated 25
September 2008, conveys the sense that the general
prosecutor, as concerns the guilt of the applicant, failed
to merely describe a state of suspicion. Whereas, if
classification of the offences in question was required,
nothing within the enforceable provisions compelled
the general prosecutor to establish the facts. It was only
up to the general prosecutor to choose the terms that did
not exceed describing a state of suspicion rather than

that of guilt of the applicant. The Prosecution and the
Federal Court dismissed the applicant’s appeals,
without disapproving of the body of the Ordinance.
Even while reconfirming the statements of the general
prosecutor, the Federal Court found that the Ordinance
included ‘nothing that is not necessary to substantiate
the reason for dismissal’. On the other hand, the content
of the Ordinance dated 25 September 2008, was carried
over by the media and it counted as an important
landmark within the canon of the law procedure. If it
can be taken into account that the public has an interest
in being informed, such interest does not require
concluding upon the applicant’s guilt status. Whereas,
it only led to largely affecting the applicant’s
reputation, as the order for dismissal was made public
(see Allen v. the United Kingdom (GC), previously
cited, § 94). These elements were enough for the Court
to conclude upon the Reasons of the Order for dismissal
dated 25 September 2008, and, primarily, confirm that,
both the Prosecution and the Federal Court, breached
the principle of the presumption of innocence. Thus, we
have found infringement of Article 6 8§ 2 of the
Convention’.

In another case, Neagoe v. Romania (case No.
23319/08 dated 21 July 2015, confirmed as final on 21
October 2015), the European Court of Human Rights
found infringement of Article 6 8 2 of the Convention,
the presumption of innocence respectively, and,
mainly, held that, reporting the settled case law on the
matter and that ‘what matters is the real meaning of the
statements in the case, and not their literal form.
Finally, the fact that the statements in question were
uttered as an interrogation or doubt is not enough to
elude the provisions of Article 6 § 2 of the Convention;
otherwise, the presumption of innocence would be void
of all effectiveness (Lavents, previously cited, § 126).
By applying these principles to the case, the Court
holds that, mainly, on 29 February 2008, when the
spokesperson of the Galati Court of Appeal made the
litigious statement to the media, the guilt of the
applicant had not yet been legally established. Finally,
the Court of Appeal only issued the final judgement
three days later, on 3 March 2008 (paragraphs 14 and
15 above). The Court then holds that judge G.l.
intervened, in their official capacity of spokesperson of
the Galati Court of Appeal in order to inform the media
of the proceedings of the case... The Court also finds
that the spokesperson did not resort to a simple
communication of information concerning the
procedure stages of the case, as they conveyed opinions
regarding the guilt of the applicant, suggesting that a
conviction would probably be delivered (paragraph 14
above). Finally, the Court holds that the litigious
statement prompted the public to believe in the guilt of
the applicant, while the Court of Appeal had not yet
delivered the judgement in the case. The Court held that
the spokesperson used certain terms expressing doubt,
such as ‘it is likely’ and ‘I suppose’ (paragraph 14
above); on the other hand, the Court believed that this
behaviour did not alter the real meaning of the
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statement (Lavents, previously cited, § 126). The Court
holds that, under their official duties, the spokesperson
is under the obligation to observe the presumption of
innocence, judicial independence, impartiality and
objectivity of the justice administration (paragraphs 18
and 19 above). Moreover, the Court emphasises that the
spokesperson publicly intervened for the purpose of
informing the media as well, (see a contrario, A.L. V.
Germany, case No. 72758/01, § 38, 28 April 2005), and
that they did not hesitate to spontaneously express a
personal opinion (see, a contrario, Gutsanovi,
previously cited, §§ 195-196). The Court finds that, in
accordance with the duties and particular circumstances
of the case, the spokesperson should have shown more
caution and reservation as regards the choice of words
in order to avoid the overall confusion (Allenet de
Ribemont, previously cited, § 41, Gutsanovi,
previously cited, § 199, and Khoujine and others v
Russia, case No. 13470/02, § 96, 23 October 2008).
Finally, the Court emphasises that the offence for
which the applicant was ultimately found guilty and
sentenced to imprisonment could not erase their initial
right to be presumed innocent until legally proven
guilty. The Court holds, several times, that Article 6 §
2 of the Convention envisages the entire criminal
proceedings ‘independently of investigation initiation’
(Minelli v. Switzerland, 25 March 1983, § 30, series A,
No. 62, and Matijasevic v. Serbia, case No. 23037/04,
8 49, ECHR 2006-X). These elements are sufficient for
the Court to find that there was an infringement of
Acrticle 6 § 2 of the Convention’.

In another case, Bivolaru versus Romania
(Application No. 28796/04, judgement of 28 February
2017, confirmed as final on 28 May 2017), the
European Court did not find an infringement of Article
6 § 2 of the Convention, mainly noting that ‘the Court
holds that the applicant reported an interference with
their right to be presumed innocent, in relation to the
statements of the minister of Administration and
Interior, I.R., who stated to the press that they ‘found
unusual the release of the applicant, on matters of
procedure’. In the case, the Court notes that on 5 April
2004, when the minister of Administration and Interior
made the litigious statement before the press, the guilt
of the applicant was not yet legally established: a
criminal investigation was still pending. The Court
further holds that the statement in question was not a
formal finding of guilt concerning the applicant, and
that it referred to the initiation of the proceedings,
rather expressing certain doubts concerning the
procedure in terms of releasing the interested party
from pre-trial arrest. The Court also notes that the
applicant was acquitted in the court of first instance and
appeal. It was only through the judgement of 14 June
2013, nine years after the statement of I.R., that the
High Court of Cassation and Justice sentenced the
applicant on matters of criminal law. Thus, it cannot be

established that the litigious statement influenced the
judge’s ruling on the case (see mutatis mutandi,
Pullicino v. Malta (dec.), case No. 45441/99, 15 June
2000). Finally, nothing on file leads to considering that
the arguments professed by the applicant and the
elements in question had influenced the judge’s ruling
on the first instance, following the statements of I.R.
reprinted by the press (Mircea v. Romania, case No.
41250/02, § 75, 29 March 2007). In light of the
foregoing, the Court finds that, in this specific case,
there was no infringement of Article 6 § 2 of the
Convention in relation to the statement made by the
minister of Administration and Interior, LR.".

Conclusions

The presumption of innocence, as currently
regulated by the Code of Criminal Procedure, enables
its coherent enforcement within criminal procedures,
which can also be complemented by the criteria
highlighted in the case law of The European Court of
Human Rights, making its effectiveness lead to holding
judicial bodies accountable for its warranty throughout
the proceedings.

Our study outlines the need to use cautious
wording as concerns the content of the presumption of
innocence, both in substantiating the orders, when a
resolution of not going to trial is issued, within the
evidence body, within the sentence delivered in the
court of first instance, and upon making the public
aware of the resolutions through conferences,
statements, or press releases.

As noted, the use of words and phrases should be
managed carefully as long as the judicial bodies are
carrying out proceedings, not enabling the use of terms
that would lead to the finding of an offence for which
the defendant is being investigated, but merely a
suspicion that can be estimated based on the criteria
highlighted in European case law.

We believe that through our study both the main
laws, the Code of Criminal Procedure and Article 4 in
relation to the case law of The European Court of
Human Rights, can be adjusted and improved, and
secondary laws, namely, the Superior Council of
Magistracy Guidelines on the relationship between the
judicial system of Romania and the media, as well as
the manner in which procedural actions are
substantiated in criminal cases, ordinances, evidence
reports, court resolutions delivered by Judges for
Rights and Liberties concerning pre-trial measures,
precautionary measures, court resolutions delivered by
the Pre-Trial Chamber on the applications and
exceptions lodged on the matter of the legality of the
referral, of the evidence, of the criminal investigation
actions and sentences delivered in the court of first
instance.
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THE RIGHTS OF A PERSON DEPRIVED OF LIBERTY OF MAINTAINING
FAMILY TIES IN 5 EUROPEAN COUNTRY

lulia POPESCU*

Abstract

A prisoner's life can often be a scary way of life for many people, which is why many individuals don 't want to be

close to people who have been imprisoned, for obvious reasons.

But the reality is that those who execute prison sentences, sooner or later, are liberated from prison and re-enter en
society. Resocialization is a hard and difficult process to be fulfilled, but obviously not impossible.

In trying to redress the behaviours of those who have chosen the wrong way of life, family involvement is essential,
especially in terms of maintaining mental health, and in the hope that at the end of the punishment, at the exit of the penitentiary

there will be someone waiting there for them.

The present paper aims to analyze the rights of inmates to keep in touch with their families, stipulated in the
legislation of 5 European countries, the similarities and possible differences of their approach in the desire to identify the best

regulations in this field, with best results in re-socialization.

However, it is known that permanent contact with the family increases the confidence in the person self-esteem so
that he / she overcomes the bad moments of life, as well as in the case of the prisoners the existence of more rights to maintain

contact with the family is a desire

Keywords: rights, deprived of liberty, European country, family, re-socialization.

1. Introduction

The incarceration is an unusual situation that
deprives the person convicted of both freedom and his
familiar and family environment.

Sentencing a person to the execution of a
custodial sentence is an exceptional measure that is
applied by the court in the case of those offenses
punishable by life imprisonment or imprisonment.

In most cases, when the situation permits, the law
provides rules that have the effect of avoiding the
deprivation of liberty, precisely because of the obvious
negative effects that the isolation of society can provide
on individuals.

However, there are many cases where the
enforcement of a custodial sentence is mandatory, and
the data on the number of persons imprisoned in
Romanian prisons confirms it.

According to World Prison Brief, on January 27/
2018, 22,988 people were imprisoned in Romania®.

Following the Regulation on the organization and
functioning of penitentiaries, their purpose is to ensure
the execution of custodial sentences and the measure of
preventive arrest and to ensure the recuperative
intervention, facilitating the empowerment and
reintegration into society of persons deprived of their
liberty.

A success of re-socialization involves first and
foremost the awareness of the consequences of the
committed offenses and the violation of social norms.

Changing the mentality is a route that staff in
charge of educational and re-socialization activities in
penitentiaries go without results if this titanic work is
not based on factors outside the penitentiary, factors
that are represented by family and friends.

The existence of families waiting for them to
leave the penitentiary is a motivation for convicted
people not to let themselves to be fooled into negative
feelings and violent starts, sometimes suicidal.

Romanian legislation provides rights for arrested
and convicted persons to keep in touch with their
families or close persons, being in this respect in
harmony with European Union provisions.

An analysis of the rights of persons legal
provisions deprived of their liberty in countries in
Europe can be a good thing in identifying a complete
and effective picture of these rights.

In doing so, the laws of 5 European countries,
namely Spain, the Netherlands, Belgium, the Republic
of Moldova and Romania, were analyzed.

Their choice was based on geographic aspects
(taking the extremes of the Western part of Europe, in
this case the Netherlands, Belgium and Spain)
constitutional (some being republics, other monarchs)
and EU membership (Moldavian Republic, neighbour
to our country but at the same time it is not part of the
European Union).

At the same time, the fact that those peoples
origins, their habits and their lifestyle are different, but
also with common elements has influenced their choice
even more, for the radiography of how each state
perceives the connection that a person should have with
his family.

* PhD Candidate, Faculty of Law, “Nicolae Titulescu” University of Bucharest, Judge (e-mail: iuliapopescu35@gmail.com)
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2. Paper Content.

2.1. Spain.

The Spanish legislation provides for convicted
person rights to keep in touch with his family, the
elements common to the Romanian legislation, but also
different aspects.

The normative framework governing the rights to
stay in contact with the family, which have convicted
persons in Spain, is the Organic Penitentiary Law no. 1
of 1979 and the Law on the Penitentiary Regime, Royal
Decree no. 190/1996.

These rights are:

¢ the right to correspondence;

e the right to visit, which is divided into three
categories, an intimate visit, a visit to relatives and
friends as well as a family visit;

o the right to telephone conversations;

o the right to receive packets.

Art. 51 of the Organic Penitentiary Act explain
that convicted persons have the right to communicate
periodically, both verbally and in written form, in the
language they understand, with their family or friends.

These communications are done in such a way as
to respect as much as possible the privacy of individuals
and the way these communications are conducted
without violating the security rules. In some cases,
written or verbal communications may be suspended or
intercepted, reasoned, with the authorization of the
director of the penitentiary unit.

Art. 52 of the Law no. 1/1979, provides that in the
event of death, illness or serious injury of the convicted
person, the director shall immediately inform his / her
family or person designated by the sentenced person.
Also, if a parent or a person close to the convicted
person has died or is in serious condition, the convicted
person will be immediately informed.

The detainee has the right to inform his or her
family, about incarceration, as well as the transfer to
another penitentiary.

In art. 53 of Law no. 1/1979, it is inserted that the
penitentiary units will provide annexes, specially
arranged for the family or intimate visits of those
convicts who do not have a permit to leave the
penitentiary.

Art. 41 of the Penitentiary Regime Act, Royal
Decree no. 190/1996, provides that it is foreseen that
visits and communications will be made in the manner
necessary to meet the special needs of foreign detainees
to which the rules applicable to Spanish citizens will
apply in accordance with the present normative act.

According to art. 42 of the same Royal Decree no.
190/1996, the usual visits are carried out at least twice
a week, for a period of at least 20 minutes, the detainee
being allowed to be visited by up to 4 persons at the
same time. If the location allows, the convicted person
may accumulate the time for 2 visits in one.

In order to be able to visit the detainee, the family
must provide evidence of family ties, and for those who

are not family members, the penitentiary director's
authorization is required.

Article 43 of the aforementioned normative act
provides for the possibility of restricting this right in the
case of violation of security rules, communicating this
fact to the detainee.

Another right provided by Royal Decree no.
190/1996, in art. 45, is the possibility for inmates to
have an intimate visit, a visit to relatives and friends,
and a family visit.

These three types of visits are given by the
categories of visitors that may come to the detainee.

Thus, the intimate visit is granted at the request of
the detainee, at least once a month, which cannot be less
than 1 hour but not more than 3 hours, unless the
security rules prohibit it.

The visit of relatives and friends, as the name
implies, is that category of visit that is granted for
family, extended family and friends, on request, with a
minimum of 1 hour and a maximum of 3 hours, at least
once a month.

People presenting for an intimate visit or for
relatives and friends do not have the right to bring
packets or to be accompanied by minors (in case of
intimate visits).

Family visits are made on demand and run
between the detainee and his or her spouse or person
with a relationship similar to that of spouses and
children not older than 10 years of age. The duration of
this type of visit is a maximum of 6 hours and is done
at least 2 times a week.

According to art. 47 of the Penitentiary
Regulations, detainees have the right to make phone
calls if their families live in remote localities and cannot
travel to visit it and if the detainee has to communicate
some important issues to the family, the defender or
another person.

In those situations permitted by the penitentiary
rules the incarcerated person have the right to telephone
communications that shall be made at a maximum of 5
calls per week in the presence of a supervisor and may
not take more than 5 minutes.

The value of the conversations will be borne by
the detainee, except those related to the communication
of the penitentiary entry and the transfer to another
penitentiary.

Telephone calls made between detainees from
different penitentiaries can only be made on the basis
of the director's authorization.

According to art. 50 of the Regulation for the
organization of penitentiary units, the detainee can
receive no more than two packages per month, except
for the ones included in the closed regime which can
receive only one package per month and the weight of
each package cannot exceed 5 kg, containing books,
publications, or clothes.

2.2. Netherlands.

As far as the legislation on the rights of persons
deprived of their liberty is concerned, in Netherlands
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those rights are close to those in Spanish law, but of
course with specific features.

The classification of rights covered by this
analysis is:

o the right to correspondence;
e the right to visit;
¢ the right to telephone conversations;

The rights of convicted persons are laid down in
the Penitentiary Principles Act, within the framework
of Art. 38, which provides that the detainee is entitled
to receive visits in accordance with the rules laid down
in the Regulations for at least one hour per week.

It is foreseen that the Minister of Justice may lay
down additional rules on the admission and refusal of a
visit, and that the rules are set out in the Organizing
Regulations on the request for a visit.

Also, it is stipulated that the director of the
penitentiary unit may at the same time limit the number
of persons admitted to the detainee, if necessary in
order to maintain order or safety in the unit.

The director may refuse to allow the detainee to
visit a particular person or persons if this is necessary
for the maintenance of order and safety in the institution
for the purpose of preventing or investigating offenses
or for the protection of victims or other persons
involved in committing the deed. This refusal may be
maintained for a maximum period of 12 months.

Also for the safety reasons outlined above, the
executive director of the penitentiary unit may establish
that the prisoner's visit by persons outside the
penitentiary is carried out under supervision. This
surveillance may involve listening or recording the
conversation between the visitor and the detainee, the
detainee being informed of the nature and reason of the
surveillance.

The Director may discontinue the visit within the
specified time limit, with the intention of removing
visitors from the institution if necessary to maintain
order and safety in the institution for the purpose of
preventing or investigating offenses or for the
protection of victims or other persons, involved in the
act.

At the same time, among the rights granted to the
convicted persons are also those related to making
phone calls with persons outside the penitentiary unit.

Aurt. 39 of the Penitentiary Principles Act indicate
that convicted persons have the right to make one or
more telephone calls, at least once a week, at the times
and places established by the organizational
regulations, from the telephone stations in the prisons.

The costs of calls made by persons deprived of
their liberty will be borne by them, unless the director
of the prison unit decides otherwise.

The telephone conversations made by or with the
detainee may be supervised and recorded, with the
consent of the director, if necessary to establish the
identity of the person with whom the prisoner carries a
conversation, if this is necessary to maintain order or
safety in unity, protection of public order or national
security, the prevention or detection of criminal

offenses and the protection of victims or other persons
involved in committing offenses.

The person concerned will be informed of the
nature and the reason for the oversight, this supervision
assuming either listening to a phone conversation, live
or listening to a recorded telephone conversation.

By the Council's provision on recording
telephone conversations and storing and providing
recorded telephone conversations, other rules on
telephone call surveillance may be established.

As with the right to visit, the Director may limit
the right of the prisoner to hold a particular telephone
conversation or certain telephone conversations or to
conclude a telephone conversation while allowed if this
is necessary for the same reasons as mentioned above
up. The period for which this right may be limited is no
more than 12 months.

Another right that is related to keeping in touch
with the family is the right to send and receive letters
and documents by post, provided in art. 36 of the Law
on Penitentiary Principles.

As with the other rights mentioned above, the law
provides, in addition to the right itself, the limitations
of its exercise. Thus, the text of the law indicates that
the director is authorized to inspect envelopes or other
postcards from or intended for detainees to detect
forbidden goods.

Where envelopes or postcards originate from or
intended for the persons or bodies involving human
rights protection, examination of the documents can
only be carried out in the presence of the prisoner
concerned.

Also under the control that the Director can make
on documents sent or received by mail, the law
stipulates that these correspondences can be
supervised, which may include copying letters or other
postcards or letters. The detainee is advised in advance
of the surveillance.

The Director has the possibility to refuse to
dispatch or deliver certain letters or books or postal
orders, as well as the enclosed items, if necessary to:

o keeping order or safety in the unit,

o the protection of public order or national security,

e preventing or detecting crimes,

o the protection of victims or other persons
involved in committing offenses.

2.3. Belgium.

The rights of detainees to keep in contact with the
family in Belgium have the same rights as in the other
mentioned states, namely:

e The right to visit;
e The right to correspondence;
e The right to telephone conversations.

The content of the detainees' rights is laid down
in the Law on Principles on the Administration of
Prison Facilities and the Legal Status of Detainees of
05.02.2005.
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Thus, the right to visit in Belgian penitentiaries is
a table visit, a visit with a separator, an intimacy visit
and a children’s visit.

The visit to the table is done in the special room
assigned to this activity and represents the normal visit.

The visit with the separator is done in a space
provided with a screen or window, the detainee cannot
be reached.

The cases that lead to the application of this visit
system, with separator, are:

o If there are reasonable suspicions that incidents
that could endanger order and security may occur
during the visit;

e At the request of the prisoner or visitor;

o If the former detainee or his / her visitors have
violated the regulations governing the visit and there
are reasons to believe that these deviations will be
repeated;

o |f the detainee was previously disciplined, where
only a visit with a separator is allowed;

o If the detainee is included in an individual
security regime, where only a visit with a separator is
allowed.

From the presentation of this type of visit, it
follows that visiting with a separator is the exception in
the exercise of the right to visit.

The intimate visit consists of an unattended visit,
which takes place in an intimate space, without being
subjected to supervision by the penitentiary staff. This
type of visit can be organized at least once a month for
a minimum of 2 hours. An inmate may request this type
of visit after at least one month of detention.

People who can benefit from this type of visit are
husband, wife, legal partner or concubine, children,
parents, grandparents, brothers and sisters, uncles and
aunts.

The law is limited in terms of the persons who
may be included in this visit.

In order to be able to benefit from this type of
visit, the visitor, who have not family ties with the
detained, must prove a sincere relationship with the
person incarcerated by showing an interest in the
detainee over the past 6 months.

As regards the children's visit, an activity for the
children and their detained parents is organized at least
once a month.

As mentioned above, another right that helps
maintain the ties with the family and social
environment of the detainee is that of correspondence.

Belgian law allows any detainee to send and
receive an unlimited number of letters, according to art.
54 of the Law on Principles concerning the
Administration of Penitentiary Establishments and the
Legal Status of Detainees of 05.02.2005.

Correspondence that the detainee receives from
his or her family and other people is controlled to
contain no prohibited articles or substances. Only if
there is a danger to the order and security in the
penitentiary the correspondence will be read, the
director of the penitentiary unit will decide in the

immediate form that the objects or letters are not
handed over to the detainee but kept in a depot,
informing the detainee about these matters. The
detainee will received those goods at the time of
release.

Correspondence that detainees send, as a rule, is
not verified, however, in case there are suspicions of a
threat to order and security, correspondence will be
verified and, if necessary, it will be retained.

The third right to keep in touch with the family is
the right to telephone calls and other means.

Unlike the countries above, Spain and the
Netherlands, the legislation in Belgium is more
permissive in terms of making phone calls. Thus, phone
calls can be made every day, at the expense of the
prisoner, from fixed or GSM stations. Phone posts are
located on the cell corridor, each prisoner receiving a
personal code that he inserts into his phone, and the
payment of calls will be made from his personal
account.

The text of the law does not specify any time limit
for the conversations made.

However, if there are indications that phone calls
endanger the order and security of the penitentiary, the
director of the unit will forbid totally or partially a
detainee to exercise the right to make telephone calls.

Within the first 24 hours after entering the
penitentiary, the detainee is entitled to a free national or
international free phone call of 3 minutes.

The specificity of this right, with respect to the
other legislation under consideration, is that these talks
cannot be recorded nor heard. Penitentiary
management can only check the person with whom the
prisoner held the call and how long this conversation
lasted.

2.4. Moldovian Republic.

The law governing the rights of convicted persons
in the Republic of Moldova is the Decision no. 583
from 26.05.2006 regarding the approval of the Penalty
Execution Statute of the convicted persons and Code
no. 443 / 24.12.2004 on the Execution Code of the
Republic of Moldova.

Detainees from Moldovan penitentiaries have the
following rights closely related to maintaining family
ties, according to art. 87 of the Decision no. 583/2006:

e have the right to communicate the name of the
penitentiary to the family and close relatives;

e receive packets of supplies, parcels, bands and
keep food, except those requiring heat treatment before
being consumed and alcoholic beverages;

e to acquire and receive in the packages of
necessities in the assortment provided in Annex no. 6,
for storage and / or consumption;

o at meetings with relatives and other persons of a
duration and number determined by the legislation;

e To phone calls from the public telephone, on its
own, in the manner and under the conditions
established by the Execution Code;

e Receive and dispatch, on their own, letters,
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telegrams and petitions, without limiting their number,
in the manner and under the conditions established by
the Execution Code;

e For own account, send to relatives or other
persons parcels, packages and bands, under the
conditions stipulated by art. 211 of the Code of
Enforcement;

e In case of death or serious illness of one of the
close relatives or in other exceptional personal
circumstances, as well as in other cases, under the
conditions provided by art. 217 of the Enforcement
Code, detainees are given the right to move without
escort outside the penitentiary for a short period of
time.

The normative act stipulates that the detainee has
the right to receive during the year at least one short-
term visit of up to 5 days outside the penitentiary for
visiting the family, relatives, guardian or curator, as the
case may be, and convicts enrolled in higher education
institutions or specialist backgrounds - for the duration
specified in the Labour Code for examinations.

In order to benefit from this right, the sentenced
person has to execute the joint punishment or re-
socialization, and be included in the release preparation
program if it is positively characterized.

Sentenced persons are entitled to short and long-
term meetings. Long-term meetings can take place
outside the penitentiary, with the right of the convict to
reside with family members, according to art. 213 of
the Code no. 443/ 24.12.2004 on the Execution Code
of the Republic of Moldova, for a period of 12 hours to
3 days, the convict paying the expenses incurred by the
long-term meeting.

Short-term meetings with the spouse, relatives up
to the fourth degree inclusive, or with another person
indicated by the convict, are given for duration of 1-4
hours. These meetings are held in specially arranged
areas, under visual supervision or through video
systems by the representatives of the penitentiary
institution administration.

The detainee is allowed to meet up to two mature
persons with whom his / her minor children may come,
as well as close relatives who have not reached the age
of the majority (brother, sister, nephew, niece).

The detainee is entitled to a short term meeting
per month and a long-term meeting per quarter.

There is no right to long-term interviews with
convicts who:

a) the right to long-term meetings has been
suspended;

b) who were initially transferred as a disciplinary
sanction;

c) sentenced to life imprisonment in the initial
regime.

The number of meetings mentioned above may be
exceeded in order to stimulate convicts.

Thus, more than 4 short-term meetings and 2
long-term meetings per year are provided as incentives,
according to Decision no. 583 of 26.05.20086, art. 280.

When determining the visit period allowed, the
behaviour of the detainee, the periodicity of visits, the
total number of visits of the prisoner concerned, as well
as the number of visits to the prison, etc., are analyzed.

Incentive appointments are only granted to the
spouse and relatives and cannot be given to others.

Meetings between detainees placed in different
penitentiary institutions are forbidden.

The director of the penitentiary unit approves
meetings between the detainees, if the detainees are in
the same penitentiary institution and if there is a
marriage relationship between them, based on
documents.

It is not allowed to divide the time for a visit in
more short ones, but replacing the long-term meeting
with the short term is only allowed at the written
request of the sentenced person.

Sentenced prisoners of the Republic of Moldova
have the right to make phone calls of up to 15 minutes,
including the possibility of changing long and short-
term meetings with telephone conversations.

For marriage, the long-term and short-term
meetings on this occasion are not included in the set
number of meetings.

The meeting takes place after a meeting permit
issued by the prison director following the request of
the detainee or the visitor.

The administration of the penitentiary may order
a ban or discontinuation of a meeting if there is a
suspicion that the order and safety in the penitentiary
unit may be jeopardized.

In accordance to art. 305 of the Decision no. 583
of 26.05.2006 regarding the approval of the Penalty
Execution Statute by condemned persons, the
discussion at the short-term meetings is held in the
language chosen by the persons arriving on the visit. If
the representatives of the penitentiary administration do
not know the spoken language, an interpreter or other
person (except for the detainees who know the
language) may be invited to oversee the discussion.

According to art. 313, from the Decision No. 583
of 2006, detainees can receive packets, bands or parcels
from family or other persons.

In art. 314 it is stipulated that the opening and
control of the contents of parcels, parcels with supplies
and banderols shall be carried out by the representative
of the administration of the penitentiary, in the presence
of the person who brought them, and the ones sent by
mail are subject to specific control in the presence of
the detainee and transmitted to the last counter
signature.

Persons convicted have the right to receive and
dispatch letters, telegrams and petitions on their own,
without limiting their number, in the manner and under
the law.

Sending postal mandates to the family is done
freely and to other non-family members only with the
authorization of the penitentiary administration.

Correspondence between detainees of different
penitentiaries who do not have family ties is allowed
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only with the authorization of the penitentiary
administration, according to art. 330 of Decision No.
582/2006.

Correspondence of detainees can be subject to
control if there is a suspicion of a danger to safety and
order in the penitentiary.

In order to keep in touch with the family, the
detainees also benefit from the right to telephone calls,
the penitentiary administration assuring the installation
of public telephones in the penitentiary in special
places.

The detainee is entitled to telephone
conversations with his spouse, a relative, or another
person of his choice. The payment for telephone calls
is made with prepaid cards, and in the case of a
telephone connected to the public fixed telephone
network, according to the established tariffs, on the
detainee's account of the detainee.

Provision of phone calls to detainees is only
allowed at the initiative and upon request.
Conversations at the request of relatives or other
persons are not admitted, they can only discuss with the
representatives of the administration, communicating
their exceptional information to be transmitted to the
detainee.

The convict is entitled to a 20-minute weekly
telephone conversation with the husband, relative or
other person of his choice.

As with meetings, it is not allowed to divide the
time allowed for one phone call in shorter ones. Also,
phone calls between inmates of different prisons are
forbidden.

2.5. Romania.

In Romania, Law 254/2013 regulates the
execution of sentences and measures of deprivation of
liberty ordered by the judicial bodies during the
criminal proceedings.

By Government Decision no. 157 of 2016
approved the Implementing Regulation of Law
254/2013, which sets out in detail the composition of
the rights of the convicts to preserve the contact with
the external environment and especially with the
family.

A first right is the right to correspondence, which
is regulated in art. 63 of Law 254/2013, together with
the petition right. The text of the law mentions in par.
(1) only that the right to correspondence and petition is
guaranteed.

In the other four paragraphs of the above
mentioned article are stipulated only the restrictions on
these rights.

These restrictions consist in the fact that
correspondence can be held and handed over to those

entitled to conduct investigations if there are good
indications of a crime. The convicted person being
notified in writing of these measures.

However, according to the law, correspondence
and responses to petitions are confidential and can only
be retained within the limits and under the conditions
laid down by law.

The frequency of the use of this right was not
limited by the legislator, the detainee having the
possibility to make petitions and to have
correspondence without limitations. In other words, the
detainee has the possibility to keep in touch with his
family by mail whenever he wishes.

Another right provided by national law is the right
to telephone calls, provided in art. 65 of Law
254/2013%. Among the possibilities of the persons
deprived of their liberty to communicate with the
outside, the right to make phone calls helps constantly
and regardless of the distance where the punishment or
educational measure is executed, maintaining the
connection with the family or with other persons with
whom he wants to relate.

Phone calls are made without being heard, are
confidential and run during the hours of the program,
both with people in the country and abroad. Under the
right to telephone calls, the detainee can contact his
lawyer and diplomatic representative (if the detainee is
a foreign national)3.

Inart. 2 lit. m) of the Implementing Regulation of
Law 254/2013, are explained that the family members,
are spouse, wife, relatives up to the fourth degree,
persons who have established similar relations with
those spouses or between parents and children, legal
representatives when appointed, as well as, in
exceptional cases, persons to whom strong affective
relations have been established and which maintain
contact with the detainee through visits, telephone,
correspondence and on-line communications.

Regarding the right to correspondence, which is
not limited, as far as the right to telephone
communications is concerned, it has limitations given
by the regime in which the detainee is included.

The limitations imposed by the detention regime
are aimed at preventing the commission of new
criminal offenses by means of telephone conversations.
The fact that those who are imprisoned in penitentiaries
with maximum security have committed acts of certain
gravity, or their situation (crime contest, recidivism)
has led to a certain danger, they are considered to be
more prone to use the right to hold telephone
conversations to continue their criminal activity
interrupted by the conviction.

Although the existence of this right may favour
the continuation of criminal activity, it is advisable to

2 Law no. 254/2013, art. 65: "(1) Persons convicted have the right to make phone calls from public phones installed in penitentiaries. Phone
calls are confidential and conducted under visual supervision. (2) In order to ensure the exercise of the right to telephone calls, the director of
the penitentiary has the obligation to take the necessary measures for the installation of public telephones within the penitentiary. (3) Expenses
incurred for the making of telephone conversations shall be borne by the convicted persons. (4) The number and duration of telephone
conversations shall be established by the regulation for the application of this law. "

3 Chis loan, Chis Alexandru Bogdan, Execution of criminal sanctions, Universul Juridic Publishing House, Bucharest, 2015, pag. 385
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maintain the link with the family, outside the
penitentiary environment, helping to preserve the
humanity of every person deprived of liberty and his
hope to reintegrate into the world of which was
temporarily excluded.

The right to receive visits and the right to be
informed about the special family situations provided
in art. 68, is perhaps the most important right in the
lives of detainees and which, as stated above, motivates
the detainee to wish to overcome the period of
imprisonment.

The right to visit allows direct contact with the
family, keeping in touch with the family environment,
maintaining feelings of affection among family
members.

This right is all the more important by providing
parents with the opportunity to see their children, to be
part of their lives, enabling communication and
fulfilment of the role of parent through the necessary
guidance for children.

Contact with family, though reduced in terms of
the consequences of punishment, is so necessary for
parties, family and detainees.

Visit to the place of detention is a family event,
sometimes educative or full of positive influences, by
comparing what can be done between the status of those
who meet thru separation devices between those who
come and those who are visited*.

Visiting moments represent for true moments of
celebration that have the gift of interrupting the
monotony of the daily existence.

The organization of the granting of the right to
visit and the manner of granting these visits are
stipulated in art. 138-144 of the Regulation
implementing Law 254/2013.

Thus, detainees can be visited by the family or the
caregivers and with the consent of the detainees and the
approval of the director of the place of detention by
other persons as well. Children up to 14 years of age
can only visit detainees accompanied by a major
person.

A detainee may receive a single visit during one
day, the administration of the place of detention being
obliged to provide a daily 12-hour program for the
exercise of the right to visit by detainees.

The duration of the visit is from 30 minutes to two
hours, depending on the number of requests for visits
and existing spaces.

Visitors can not simultaneously visit two or more
detainees, with an exception being provided when two
or more inmates, husband or wife or relatives up to the
second degree can be simultaneously visited by their
husband or wife or relatives up to at the second degree,
with the approval of the penitentiary director.

The number of persons visiting a prisoner at the
same time can be limited by the motivated decision of
the penitentiary director.

In order to benefit from the right to visit, it is
necessary to make a prior appointment, which is made
before the presentation date for the visit.

The request for the appointment is made by
telephone, by e-mail or directly to the penitentiary's
office, during the working hours of the package
granting and visiting section.

The way of the visit is granted differently
depending on the regime of execution of the custodial
sentence and the conduct adopted during the detention,
as follows:

a) With cabin type separation devices;
b) Without separation devices.

The visit with separating devices is granted to
detainees to whom maximum security or closed regime
applies and convicted detainees to whom the execution
regime has not been established.

The visit without separation devices is granted to
detainees to whom the semi-open and open regime
applies.

The Regulation also provides for the possibility
of granting the right to visit between detainees, with the
approval of the prison director, under the law.

The number and frequency of visits varies
depending on the regime in which the person in
question is included.

Inmates to whom the open regime applies benefit
monthly from 6 visits, the incarcerated in the semi-open
regime, close regime and those for whom the penalty
regime has not yet been established receive 5 visits per
month and those to whom the maximum safety regime
applies benefit monthly 3 visits.

Pregnant women who have given birth during the
period of taking care of the child in their place of
detention receive 8 visits per month.

The law provides for the possibility of granting a
further visit, in addition to those stipulated, for the birth
of the child of the detainee or the death of a family
member, with the approval of the penitentiary director,
which may be carried out without a separation device.

Detainees also have the right to be informed about
the special family circumstances, the serious illness or
the death of a family member, person or other person,
as soon as they are aware of the event, being
psychologically counselled, when required.

An important right that helps maintain affective
and matrimonial relationships is the right to the
intimate visit that is provided in art. 69 of the Law no.
254/2013°,

The exercise of this right is done by the convicted
person or preventively arrested, married, only with his

4 Chis Toan, Chis Alexandru Bogdan, Execution of criminal sanctions, Universul Juridic Publishing House, Bucharest, 2015, pag.390.

5 Article 69 of Law 254/2013

a) They are finally convicted and assigned to a regime for the execution of custodial sentences;

b) the legal effects ceased;

¢) There is a marriage relationship, proven by a legalized copy of the marriage certificate or, as the case may be, a partnership relationship

similar to the relationships established between the spouses;
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spouse, being granted by the director of the penitentiary

at the written request of the sentenced person.

Persons convicted or preventively arrested, who
are not married, may benefit from the intimate visit
only with partners with whom they have established a
similar relationship to relationships established
between spouses prior to the date of receipt in the
penitentiary.

The partnership relationship between the
convicted person and his / her partner is carried out by
a declaration on his / her own responsibility given to
the notary.

The director of the penitentiary may approve
intimate visits and between convicted persons upon
their request, subject to the above mentioned
conditions.

The person convicted or preventively arrested,
the spouse or his wife or partner, as the case may be,
have the obligation, under the sanction of the
provisions of art. 353 and 354 of the Penal Code to
inform each other, through a declaration on their own
responsibility, of the existence of a sexually transmitted
disease or acquired immunodeficiency syndrome -
AIDS. Statements are filed in the individual file.

According to art. 146 of the Implementing
Regulation of Law 254/2013, the persons finally
convicted, respectively preventively arrested during the
trial, are entitled to a once a 3-month intimate visit, with
a duration of three hours, in compliance with the legal
conditions.

For marriage, the right to intimate visit, which
lasts 48 hours, may be interrupted for a maximum
period of 24 hours for reasons related to the
administration of the place of detention, without that
the 24h being reduced from the 48h, according to par.
2 and 3 of Art. 146 of the Regulation implementing
Law 254/2013.

The Romanian legislation also provides for the
right to receive packages and to buy goods, according
to art. 70 of Law 254/2013.

According to art. 148 of the Implementing
Regulation of Law 254/2013, detainees have the right
to receive a packet of foodstuffs weighing no more than
10 kg per month, to which a maximum of 6 kg of fruit
and vegetables can be added.

Detainees are forbidden:

a) the receipt of foodstuffs which, for consumption,
require heating, baking, boiling or other thermal
treatments;

b) the purchase of easily altered foodstuffs or which,
for consumption, requires heating, baking, boiling
or other heat treatment, except coffee, tea, milk and

instant smoked sausages;
c) the receipt and purchase of lemons and their
derivatives.

3. Conclusions.

Following the analysis of the five penitentiary
systems it can be concluded that the systems presented
have many common points but also differentiation
elements.

The result is a normal one given the fact that for
maintaining strong connections between the convict
and his family or friends group, both physical contact
and the possibility of communicating by telephone or
on-line, aspects that are also made between people at
large, are necessary.

All penitentiary systems have regulated the right
to visit, perhaps the most important right of all, which
helps most to maintain the interest of the detainee for
the family and the family for the detainee, the right to
telephone calls and the right to receive packets.

The differences between those systems are the
way these rights are achieved, reflecting the importance
that the state attaches to the role of the family in the
prisoner’s life.

The Romanian  penitentiary  system s
approaching most of the Spanish penitentiary system,
in regulating the rights of convicts, but it also has
common elements with the other penitentiary systems.

It is noteworthy that the legislation in our country
and in Spain is the most permissive in granting the right
to the usual visit, in relation to its frequency. Spanish
legislation being even more permissive and by
stipulating different types of visits, depending on the
people who visit with different periodicities.

Analyzing the importance of each individual
right, one could conclude that the existence of the right
to intimate visit represents a gain, if one can say so, for
both the detainee and the family, but also for society,
by re-socializing the former condemned, many times he
manages to overcome the negative effects of executing
a prison sentence due to his family.

What is worth to note after presenting these five
laws is that there are notable differences between
detailing the exercise of these rights.

Thus, the Netherlands, Belgium and Spain,
precisely in that order, are concise in the content of the
listed rights without too much exemplifying the way in
which the rights are exercised.

However, this is not the case in Romanian law,
and even less so in the Republic of Moldova.

d) have not benefited from the permission to leave the penitentiary in the last 3 months prior to requesting an intimate visit;

e) have not been disciplined for a period of 6 months prior to the request for an intimate visit, or the sanction has been lifted;

f) Participates actively in educational programs, psychological assistance and social assistance or work;

(2) A married convicted person may only receive an intimate visit with his or her spouse.

(3) In order to grant the intimate visit, the partners must have had a similar relationship to relationships established between spouses prior

to the date of receipt in the penitentiary.

4) Proof of the existence of the partnership relationship is made by the declaration on own responsibility, authenticated by the notary.
(5) The director of the penitentiary may approve intimate visits between convicted persons under the terms of this article.
(6) The number, periodicity and procedure of the intimate visits shall be established by the regulation for the application of this law. "
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Why is it necessary to provide, in the smallest
detail, the means of exercising only in Romanian and
Moldovan legislation, in order to be understood by
convicts, and in other legal systems is it sufficient only
their succinct presentation?

Maybe there are questions whose answer comes
out of the legal sphere, rather related to psychology or
human consciousness.

However, what should be emphasized and praised
is that the states under consideration have understood
that the attempt to socialize some convicted persons
cannot be achieved without the intervention of the
family and the circle of friends of those condemned.

Nevertheless, there is no clear evidence that any
of the systems analyzed is the best, with outstanding
results in re-socialization.

It could be a solution a long-term research, during
the execution of the sentence, of a representative group

of convicted persons under different detention regimes,
who keep in touch with the family as well as those who
are not visited by family members.

But a solution of this study may be that Romanian
legislation takes over those elements of the legislation
of the other analyzed states, which allow a greater
proximity of the family prisoner.

In the same time, the existence of more rights for
the convicted person to keep in touch with the family is
not an obligation on the family to honor them.

Although supplementation rights for prisoners
would seem too lax compared to the punitive nature of
the punishment, this must not lose sight of the fact that
the punishment by imprisonment aims to punish the
individual by taking away his freedom and not to break
the family ties.
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Abstract

Throughout the paper, we have highlighted some controversial aspects regarding the crime of tax evasion, referring
to some important decisions of the High Court of Cassation and Justice and also of the Bucharest Court of Appeal. Debating
upon the impunity provision stated by art. 10 of Law no. 241/2005, the study also sheds light upon the issue of the perspective
of the judicial organs regarding the juridical regime of the tax due for dividends. The main focus of the paper leads to the
situations when there is legal ground for the tax due for dividends to be considered part of the damage caused by tax evasion
crime. The study includes a short analysis of some relevant provisions of the Romanian Fiscal Code and also some aspects
deriving from decisions issued by the Administrative and Tax Litigation Chamber of The High Court of Cassation and Justice
concerning the legal regime of dividends. Consequently, the authors are presenting both perspectives of the interpretation of
the issue regarding the tax due for dividends to be considered part of the damage caused by tax evasion crime, resulting from
two decisions of the two Criminal Sections of The Bucharest Court of Appeal, also arguing in favour of the most solid

interpretation among them.

Keywords: evasion, dividend, tax, damage, court decisions, impunity.

1. Introduction

The crime of tax evasion, provided for in Article
9 of Law no. 241/2005 on the prevention and
combating of tax evasion, gave rise, both in doctrine
and in judicial practice, to a multitude of opinions
regarding the cause of impunity stipulated by art. 10 of
the Law no. 241/2005 on the prevention and combating
of tax evasion, as well as on the existence / non-
existence of the crime unity regarding alternative
variants for committing the offense, but also on the
inclusion or the exclusion of the dividend tax as a
component part of the damage brought to the
consolidated state budget.

Starting from the analysis of the respective
incrimination in the special law, the analysis continues
with the most relevant decisions of the High Court of
Cassation and Justice — the Panels for settlement of
legal issues, as well as with the presentation of the
relevant provisions of the Fiscal Code, as well as
elements of judicial practice related to the Supreme
Court Administrative and Fiscal Division. Last but not
least, the study makes a comparative presentation of
two solutions from the very recent judicial practice of
the Bucharest Court of Appeal, belonging to both
criminal departments, diametrically opposed solutions
from the perspective of the judgment of the tax regime
on dividends by relation to the damage caused to the
state budget through the crime of tax evasion.

Given the existence of an obvious non-
harmonized practice of the criminal justice authorities
in this field, the authors propose to offer arguments,
embraced by a part of the magistrates, in the sense of

exclusion of the tax on dividends from the damage
resulting from the crime of tax evasion, with direct
consequences in terms of the individualization of
criminal liability, in criminal cases having this object.

2. Paper Content

According to art. 9 of the Law no. 241/2005 on
the prevention and combating of tax evasion, the
following acts committed in order to avoid the
fulfilment of fiscal obligations are considered tax
evasion crimes which are punished by imprisonment
from 2 years to 8 years and the prohibition of some
rights:

a) the concealment of the taxable property or source;

b) the omission, in whole or in part, of recording, in
the accounting documents or in other legal
documents, of the commercial transactions or of
the achieved revenues;

c) disclosure in the accounting or other legal
documents of the expenses not based on actual
operations or evidencing other fictitious
operations;

d) alteration, destruction or concealment of
accounting documents, memories of cash register
tills or of other data storing devices;

e) the execution of double accounting records, using
documents or other means of data storage;

f) avoidance from performing financial, tax or
customs checks, by failure to declare, fictitious
declaration or inaccurate declaration of the main or
secondary premises of the persons checked;

g) substitution, degradation or alienation by the
debtor or by third parties of the property seized in
accordance with the provisions of the Code of
Fiscal Procedure and the Code of Criminal

* Assistant Professor, PhD, Faculty of Law, “Nicolae Titulescu” University, Bucharest (e-mail: mircea.sinescu@sinescu-nazat.ro);
** Lawyer, Bucharest Bar, Sinescu&Nazat Attorneys-at-law (e-mail: lucian.catrinoiu@sinescu-nazat.ro);
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Procedure.

If by the facts provided in paragraph (1) there was
more than 100,000 Euro damage, in the equivalent of
the national currency, the minimum limit of the
punishment stipulated by the law and its maximum
limit is increased by 5 years.

If by the facts provided in paragraph (1) there was
more than 500,000 Euro damage, in the equivalent of
the national currency, the minimum limit of the
punishment stipulated by the law and its maximum
limit is increased by 7 years.

From the perspective of the legal content of the
crime, it should be noted that the High Court of
Cassation and Justice, by decision no. 25/2017, ruled in
the matter of the settlement of certain legal matters,
established that the actions and inactions stated in art. 9
paragraph 1 letters b and ¢ of Law no. 241/2005 on the
prevention and combating of tax evasion, which refers
to the same trading company, are alternatives to the
committing of the act, constituting a single crime of tax
evasion provided by art. 9 letters b and ¢ of Law no.
241/2005 for the prevention and combating of tax
evasion'.

The aforementioned conclusion stems from the
fact that, given the theoretical distinctions set out
above, to the question of law subject to settlement, it
follows that we are in the presence of a single crime of
tax evasion, and not in the presence of multiple crimes,
as one cannot retain a crime with alternative contents,
but a crime with alternative content, the alternatives to
commit the crime being equivalent in terms of their
criminal significance.

The same conclusion is reached by means of the
literal interpretation of the text, which unequivocally
reflects the intention of the legislator to establish
several alternative ways of the material element of the
single crime of tax evasion and not distinct crimes of
tax evasion.

The omission, or the disclosure in accounting or
other legal documents of unrealistic, fictitious
transactions under the same circumstances in respect of
one or more commercial companies, the existence of
short intervals and a single criminal intent or the
committing of deeds at large intervals of time and on
the basis of distinct criminal intents, either confers
continuing character to deeds, or determines the
existence of real multiple crimes, this attribute being
exclusive the responsibility of the judicial authority
called upon to enforce the law.

Concluding, it is noted that the actions and
inactions stated in art. 9 paragraph (1) letters b) and c)
of the Law no. 241/2005 on the prevention and
combating of tax evasion, as subsequently amended,
referring to the same trading company, are alternative
variants for committing the offense, constituting a

single crime of tax evasion provided by art. 9 paragraph
(1) letters b) and c) of the abovementioned law.

It also presents importance in the economics of
the topic under analysis, the provisions of art. 10 of the
Law no. 241/2005 on the prevention and combating of
tax evasion, meaning that the limits of punishment are
directly related to the alleged damage caused to the
consolidated state budget.

On the date of the entry into force of Law no.
241/2005 on the prevention and combating of tax
evasion the text of art. 10 paragraph 1 of this provision
stipulated that "in the case of a crime of tax evasion
provided by the present law, if during the criminal
prosecution or the trial, until the first hearing of the
trial, the defendant or the respondent fully covers the
damage caused, the limits of the punishment stipulated
by the law for the deed are halved. If the damage
caused and recovered under the same conditions is up
to 100,000 Euro in the equivalent of the national
currency, the fine sanction may be imposed. If the
damage caused and recovered under the same
conditions is up to 50,000 Euro, in the equivalent of the
national currency shall be subject to an administrative
penalty, which shall be recorded in the criminal
record."

Subsequently, art.10 paragraph 1 was amended
by Law no. 255/2013 implementing Law no. 135/2010
on the Code of Criminal Procedure from February 1,
2014, the applicable text stating that "in the case of
committing a crime of tax evasion provided in art. 8 and
9, if during the criminal prosecution or trial the
defendant fully covers the claims of the civil party until
the first hearing of the trial, the limits provided by the
law for the crime committed are reduced by half."

Regarding the nature of the cause of non-
punishment / reduction of punishment limits, by
Decision no. 9/2017, HCCJ - the Panels for settlement
of legal issues accepted the petition filed by the High
Court of Cassation and Justice, Criminal Department,
file no. 9.131 / 2/2011, on the issuing of a preliminary
ruling and, accordingly, determined that the provisions
of art. 10 paragraph (1) of the Law no. 241/2005, as in
force until February 1, 2014, regulate a cause of non-
punishment / reduction of personal punishment limits2.

In the sense of the aforementioned opinion there
are also the decisions of the High Court of Cassation
and Justice, the Criminal Department, as a court of
second appeal, appeal or appeal in cassation, with
reference to the Criminal Decision no. 1.386 of April
30, 2012, ruled in File no. 15.820 / 62/2010, by which
the interpretation given by the Bragov County Court in
the recitals of Criminal Sentence no. 120 of March 24,
2011, maintained by the Court of Appeal was
appreciated as correct.

Brasov through Criminal Decision no. 95/ A of
September 15, 2011, in the sense that only the

! Decision of the HCCJ (Panel DCD / P) no. 25/2017 (OG no. 936 / 28.11.2017): Article 9 (1) letters b) and c) of the Law no. 241/2005 for

the prevention and combating of tax evasion — single crime

2 Decision of the HCCJ (Panel DCD / P) no. 9/2017 (OG no. 346 / 11.05.2017): Article 10 (1) of the Law no. 241/2005 for the prevention

and combating of tax evasion
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defendants who have paid the entire damages, within
the term stipulated by the legislator benefit from the
provisions of art. 10 paragraph (1) the final sentence of
Law no. 241/2005, the court stating in the reasoning of
the solution the nature of personal circumstance of the
conduct of the defendants to fully cover the damage
caused by the crime of tax evasion; Criminal decision
no. 1.425 / R of April 23, 2014, ruled in File no. 2.214
/101/2013 by which it was correctly stated that through
Criminal Sentence no. 142 of September 23, 2013,
ruled by the Mehedinti County Court (maintained in
this respect by Criminal Decision No. 344 of November
7, 2013 of the Craiova Court of Appeal), the criminal
proceedings against the defendant A were ordered to be
terminated, since he fully paid the damage caused by
committing the crime of tax evasion, provided by art. 9
paragraph (1) letter c) of Law no. 241/2005 with
application of art. 41 paragraph 2 of the Criminal Code
(1969), the value of which does not exceed 50,000 Euro
in the equivalent of the national currency, considering
that this circumstance cannot have consequences in the
area of criminal liability and for the defendant legal
entity B; Criminal decision no. 201 / A of June 27,
2014, ruled in File no. 263/35/2013, which stated that
in order to be able to operate the provisions of art. 10
of the Law no. 241/2005, the damage must be recovered
by the defendant and the civilly liable party; Criminal
decision no. 368 / RC of December 11, 2014, ruled in
File no. 3.447 / 1/2014, in which it was considered that,
in order for the cause of non-punishment regulated by
the provisions of art. 10 paragraph (1) the final sentence
of Law no. 241/2005 to be incidental, it is necessary to
ascertain the contribution of the defendant to cover all
the criminal damage and not the attitude and the
contribution of the civil party to recover their debts. In
other words, not every way of recovering the damage
leads to the incidence of the non-punishment cause, but
only the active, strictly personal attitude of the
defendant, to eliminate the consequences of the crime
committed.

The relevance of the above resides in that the
inclusion or exclusion of dividend tax as a component
of the damage to the consolidated state budget may
result in different punishment limits and implicitly the
possibility of imposing a suspended sentence under
supervision (the penalty imposed should not exceed 3
years).

In the judicial practice, there were conflicting
views on the withholding of the tax on dividends
alongside the corporate tax and VAT as part of the
damage caused to the consolidated state budget, from
the perspective of committing a crime of tax evasion.

In analyzing the topic under consideration, we
must start from the legal regime of the dividend tax.
According to art. 7 of the Fiscal Code a dividend is a
distribution in cash or in kind, made by a legal person
to a participant in the legal entity, as a consequence of
the holding of shares in that legal person. It is also

considered a dividend from a tax point of view and is
subject to the same tax regime as dividend income:

- the amount paid by a legal person for the goods
or services purchased from a participant to the legal
person over the market price for such goods and / or
services, if that amount has not been subject to taxation
on income or profit;

- the amount paid by a legal person for the goods
or services provided in favour of a participant to the
legal person if the payment is made by the legal person
for his personal benefit.

According to art.17 of the Fiscal Code, the net
profit is obtained after the tax rate of 16% of the taxable
profit is applied, which in turn is calculated according
to art. 19 of the Fiscal Code as a difference between the
revenues and expenditures registered according to the
applicable accounting regulations, deducting the non-
taxable incomes and tax deductions, plus non-
deductible expenses.

It is apparent from the examination of these legal
provisions that the situation in which a legal person
pays money for goods or services which are not
intended for the activity of the paying company but are
carried out in the interest of the associate of this legal
entity is assimilated to the factual hypothesis giving rise
to the obligation to pay dividend tax.

In application of the legal rule mentioned, the
High Court of Cassation and Justice (by Decision no.
3253 dated June 27, 2012) stated that: "Expenses which
have not benefited the contributing company, but its
sole shareholder, are non-deductible, which is why it is
justified to treat them as dividends for which the related
tax is due”.

Moreover, it is clear that the chargeability of the
dividend tax requires the finding that the taxpayer's
expense was made for the benefit of the company's
shareholder, an aspect which must be examined in each
case by reference to the evidence of the case.

In this respect, in a case, the Prosecutor's Office
systematically took note in the indictment that the
defendant committed the crime of tax evasion in order
to reduce the tax liabilities of the company, but the
fictitious invoices thus recorded benefit to this purpose
and are not expenses incurred for the benefit of the
defendant.

According to that reasoning, it does not follow
that fictitious purchases from companies with
inappropriate fiscal behaviour would have been made
for the benefit of the shareholder, much less that the
payments associated with those purchases would have
been made in his favour.

Judicial practice (Bucharest Court of Appeal, 1%
Criminal Department) 2 has argued, in a way worthy of
admiration, what contains the damage caused to the
state's consolidated budget in the case of the tax
evasion, as will be shown below.

3 Bucharest Court of Appeal, 1st Criminal Department, Decision no. 1656/A of November 28, 2017
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By recording fictitious expenses in the accounting
of companies, it is obvious that the decrease in taxable
profit is pursued.

Correspondingly, by lowering taxable profits, the
net profit, as well as the value of gross dividends,
decreases. Thus, by recording in the accounts of
commercial companies of fictitious expenses, the
persons investigated in criminal proceedings duly
diminish the value of the gross dividends to which a tax
of 5%, 10% or 16% was to be applied (the amount of
the tax according to the tax legislation applicable at the
calculation time) in order to obtain net dividends.

However, there is no logical consistency that, by
committing a crime, both the non-payment of the profit
tax and the non-payment of the dividend tax are
pursued, while the decrease in the net profit determines
the decrease of the dividends due to the defendants.

In addition, if these fictitious expenses were
intended to remove amounts of money as dividends,
then the damage can only be 5%, 10% or 16% of the
value of the fictitious expenses (the amount of tax
according to the tax legislation applicable at the time of
calculation) without taking the profit and VAT tax into
account as damage.

In other words, the withholding of the profit tax
and VAT as damage and the withholding of the
dividend tax as prejudice are two incompatible
situations because they cannot be both held for the
purpose of committing the crime. Instead, what can be
withheld as a double purpose in the case of registration
of fictitious expenses is the unlawful removal of money
from the company, which may embody the typical
crime of misappropriation or the use of the assets of the
company without right and the circumvention of the
profit tax and VAT payment.

It should also be added that these dividends are
not required to be distributed to shareholders. It can be
decided that only a part of the net profit is distributed
or that all the net profit is reinvested and not distributed
as dividends so that withdrawing money from the
company before the distribution of dividends may
embrace the typical nature of the crime of
embezzlement.

Therefore, in such cases, the prosecution must
prove the purpose of recording fictitious expenses in
accounting, embezzlement and / or evasion of the
payment of profit tax plus VAT, which is very
important in the analysis of whether the amounts of
money for fictitious expenses were paid or not. If the
amounts of money relating to fictitious expenses were
not paid to the so-called service or goods provider, then
it was certainly the case that these expenses were
entered into the accounts solely for the purpose of
evading VAT and profit tax payment.

As regards the hypothesis that, for the purpose of
withholding the dividend tax as damage, the provisions
of art. 21 of the Fiscal Code are applicable, as
interpreted by HCCJ in Decision no. 3253 /27.06.2012,

according to which the goods and services acquired by
a company, which by their specific nature are not
related to the activity of the company and do not
participate in the realization of its revenues but have
been used by the sole shareholder of that company, are
not deductible, their qualification as dividends for
which tax is due being justified, it is appropriate to
make the following clarifications.

Furthermore, Decision no. 3253 dated 27.06.2012
of the High Court of Cassation and Justice of Romania
- The administrative and fiscal department, besides
being a decision in the administrative field, considers a
case that is not applicable to the present criminal case.
Thus, the HICCJ's decision, cited above, deals with a
case in which the authenticity of the expenses is not
claimed, but the nature of the expenses, which have
been determined by the court to be made in the interests
of the shareholders and not of the company, which
imposed the provisions of Art. 67, paragraph 1, point 1
AN 1 of Law 571/2003 amended and republished to be
applied, which is not the case here. Moreover, the
indicated case is one resulting from a tax inspection and
not a result of a criminal case.

First of all, the above-mentioned case refers to
goods and services that were actually purchased on the
basis of commercial transactions actually in place, but
these expenses either were not related to the object of
activity of the company or did not bring profit to it.

Secondly, in order to meet the elements of civil
tort liability, there must be, inter alia, a causal link
between the unlawful act and the damage caused, but
also the guilt. However, the illicit act is not the evasion
of goods from a commercial company, that is the
embezzlement or use of property belonging to the
company without having the right, but the recording of
fictitious expenses for the purpose of evading the
payment of tax and duties (VAT and profit tax), and the
purpose cannot be to circumvent the payment of the tax
on dividends.

The contrary opinion, which we do not share, was
also exposed by the Bucharest Court of Appeal, but the
Second Criminal Department, stating that the full
recognition of the accusations brought to the defendant
following the trial of the case in the simplified
procedure, also presupposes an acknowledgment of the
damage, the more so since he has paid the alleged
damage*.

It has been shown that, in relation to the fact that
the defendant on his own initiative has appropriated the
amount of the damage, in the realization of the principle
of availability that governs the settlement of the civil
side, his statement is first of all determining the amount
of civil damages, against any other element of the cause
that diminishes the obligation.

By analyzing the arguments of the court, we
observe that they relate rather to procedural aspects
regarding the possibility of invoking the non-
withholding of dividend tax as a component of the

4 Bucharest Court of Appeal, 2nd Criminal Department, Decision no. 168/2018 of February 8, 2018
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damage in the procedure for the recognition of guilt and
not aspects related to the legality and merits of
including dividend tax as part of the damage.

However, although it exceeds the scope of this
article, we consider that the full recognition of the
deeds the defendant is held responsible for and the
payment by the defendant of the damage does not
equate with an assumption of the amount which
represents the damage to the state budget.

Thus, the defendant acknowledges the deeds,
namely the omission, in whole or in part, of the
disclosure in the accounting or in other legal documents
of the commercial transactions performed or of the
achieved revenues and / or the disclosure, in the
accounting documents or other legal documents, of
expenses that are not based on actual transactions or the
disclosure of other fictitious transactions, and not the
amount of the damage, and the payment of the alleged
damage is a guarantee to the judicial bodies that if the
defendant is convicted, the judicial bodies can satisfy
their claim and not an implicit assumption of the
amount of the damage.

Conclusions

In view of the above, it is noted first of all that we
are in the presence of a single crime of tax evasion in
the event that the actions and inactions provided by art.
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WATER INFESTATION AS A CRIME UNDER ROMANIAN LAW

Sorin-Alexandru VERNEA*

Abstract

The purpose of this paper is to highlight the main theoretical issues concerning the enforcement of art.356 of the
Romanian Criminal Code, in regard to the protection granted by several special regulations that protect water resources.

In order to establish a frame for the content of this article, its structure shall be divided into four parts.

The first part will consist of an introduction, in order to establish the importance of this subject and its actual status
in Criminal Law literature.

The second part will represent the first half of the paper content and will consist of a special criminal law approach
to the provisions of art.356 of the Romanian Criminal Code, most importantly pointing out its constitutive content.

The third part, namely the second half of the paper content, will refer to specific provisions found in art.92 of Law
n0.107/25.09.1996, namely The Water Law or in art.98, paragraph 4, let.b of Government Emergency Ordinance
n0.195/22.12.2005, regarding the protection of the environment and finally in art.49 of Law no.17/07.08.1990, regarding the
Regime of interior maritime waters, of the territorial sea, of the contiguous zone and of the exclusive economic zone of Romania,

and their relations with the provisions of art.356 of the Romanian Criminal Code.
The fourth and final part will consist of brief conclusions as resulting from the content of this article, respectively the
actual configuration of water protection, by Romanian Criminal Law provisions today, with a de lege ferenda proposal.

Keywords: water infestation, environmental protection, criminal liability, crimes against the environment, water

protection.

1. Introduction

The importance of water sources is obvious today
for everybody. Life itself and society as we know it
depend on access to quality water, and therefore, it is
expected for water purity to be protected even on a
criminal scale.

Water is a renewable, vulnerable and limited
natural source, indispensable for life and society, raw
materials and productive activities, energy sources and
transport and a key factor in maintaining ecological
balance?.

By law, the importance of water is recognized and
the subsequent paragraph of the same article qualifies
it as national patrimony, that needs to be protected as
such, fact continuously supported by environmental
literature?.

Water protection against infestation by any means
is incriminated in the Romanian Criminal Code?,
art.356. Alongside that provision, specific forms of
water infection, prior to the enforcement of the
Criminal Code, are found in art92 of Law
n0.107/25.09.1996, The Water Law, or in art.98,
paragraph 4, letb of Government Emergency

Ordinance no0.195/22.12.2005, regarding the protection
of the environment?, and finally, in art.49 of Law
no.17/07.08.1990, regarding the Legal regime of
interior maritime waters, of the territorial sea, of the
contiguous zone and of the exclusive economic zone of
Romania®.

This paper will establish the limits of the
incrimination found in the Criminal Code, by reference
to the provisions earlier mentioned, in order to specify
the legal qualification of some actions that may
represent the material element for both general and
specific provisions subjected to analysis.

The expected outcome of this research is to
highlight the effectiveness of the general regulations
found in art.356 of the Criminal Code, nowadays,
especially considering the fact that it is not a new type
of incrimination, being almost identical to the
provisions of the old art.311 of the 1969 Romanian
Criminal Code, the only difference consisting in the
penalty limits, and it is also similar to art.372 of the
1936 Romanian Criminal Code.
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2. Water infestation, according to art.356
Romanian Criminal Code

Title VII, Chapter V of the Special Part of the
Romanian  Criminal Code incriminates water
infestation, as a crime against public health, in art.356.
According to paragraph 1 of the text earlier mentioned,
the infestation by any means of water sources or water
networks, if the water becomes harmful to the health of
humans, animals and plants, is punishable by prison
between 6 months and 3 years or a fine. Paragraph 2 of
the same article stipulates: The attempt is punishable.

In order for an analysis, some terminological
specifications must be made.

A water source is a natural accumulation or
manmade installation which contains water, regardless
whether if it is drinkable or not.

Water networks consist of channels, pipes,
aqueducts, gutters, that hold water®, or in which water
circulates from a source to a consumer. | subscribe to
the opinion’ that water networks include water
purifying machines or other technological equipment
used to transport water between the source and the end-
user. Equally, networks can be of natural origin, like a
network of rivers or underground waters.

The special legal object consists in social
relations regarding public health, by special reference
to the security of water sources and networks®.

The material object of the crime is represented by
the quantity of water found in sources or networks
subjected to infection. On a water circuit between the
source, the purification facilities and the end user, the
material object will be represented only by the water
upon which the infection is initiated. | appreciate that
the infected water is only the product of the crime, not
its material object.

The active subject of the offense can be
represented by any person, either an individual or a
moral person®.

The primary passive subject is society itself, as
beneficiary of the social relations regarding public
health, namely the security of water sources and
networks. The secondary passive subject is the owner
of the water source or network, which is not adequate
for normal use anymore. If an individual is affected by
the consumption of infected water, or the animals or
plants of an individual or legal person are affected, |
consider that person to be a tertiary passive subject.

The premise for the constitutive content is the
preexistence of a source of water or a water network,
destined for the use of humans, plants and animals. | do

not appreciate that the water should be destined for
consumption, firstly because the provisions of art.356
Criminal Code do not stipulate the need of
consumption, and secondly because water can become
harmful for humans even if it is used only for hygiene
purposes. Equally, | cannot subscribe to the opinion
that the premise is not met if the water source or
network is only of individual use®®, mainly because a
private fountain, found in the private garden of a
family, is subjected to multiple use, by all members of
a family, or by animals and plants living in that
household. More than that, as mentioned in recent
literature!?, water originating from a particular source
can end up being incorporated in different products
destined for public use.

Contrary to specific literature®?, I do not consider
that the preexistence of technical provisions that
qualify water as drinkable or for industrial use represent
a premise for the crime analyzed. In this regard, art.356
of the Criminal Code, does not refer to technical
measures to establish is the water infected is harmful
for the health of humans, animals and plants and the
effect of the crime should be evaluated in concreto,
after the verbum regens has been executed.

The material element, from my point of view, can
be fulfilled either by an action of infestation or by
omission, for example, in the case in which an operator
of a water purification plant doesn’t take all the
measures necessary to limit the quantity of chlorine to
be inserted in the purification process, before sending
the water on the distribution networks to the end-user.

Equally, it is important to see that the legislator
stipulated the infection of water, by any means, fact that
will include any action or omission that will change the
quality of water in order to make it harmful for human,
animal or plant use, regardless of the substances or
procedures used: poison, chemical substances, bacteria,
radiations, microbes, waste, etc.

The immediate consequence is a result, and
consists of an alteration of the quality of water, in such
a manner that it becomes harmful to humans, animals
or plants. Establishing the fulfilment of the immediate
consequence is a matter of fact, and has to be done in a
particular manner, mainly because plants and animals
have different standards of harmfulness by water than
humans. Secondly, there is no need for a person, animal
or plant to be effectively harmed by the use of infested
water. If such a result occurs, the perpetrator will also
be held responsible for another crime against life,
health or patrimony.
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The causal relation must exist, and also must be
proven for the incrimination to be effective.

In what concerns the subjective element, |
consider that the crime can be committed both with
direct and indirect intention, according to art.16,
paragraph 6 of the Criminal Code. The mobile and
purpose are of no interest to the legal qualification.

According to art.356, paragraph 2 of the Criminal
Code, the attempt is punishable. It is important to notice
that this is a difference from the old regulation of
art.311 of the Criminal Code of 1969. Personally I
consider this a progress, given the high importance of
the incrimination and the great need of protection, both
for public health and for the environment.

The punishment provisioned for the typical form
is prison between 6 months and 3 years, or a fine. The
limits are inferior to those stipulated by the ancient
regulation, where the maximum was of 4 years.

Briefly I do not appreciate the new incrimination
as being fundamentally different from the old
regulation, with the reserves above mentioned.

3. Specific forms of water infestation, as
provided by special regulations

In this part, 1 will point out the main
differences between the general provision for water
infestation and the particular incriminations found
in special legislation.

Art.92 paragraph 1 of Law no.107/25.09.1996,
The Water Law, stipulates: Discharging, dumping or
injection into surface water and groundwater, in inland
waterways or in territorial sea waters of waste water,
waste, residues or products of any kind containing
substances, bacteria or microbes, in an amount or

concentration that may change the water
characteristics, endangering the life, health, and
physical integrity of persons, animal life, the

environment, agricultural or industrial production, or
the fishery fund, constitutes a crime and is punished by
imprisonment from one to five years.

Firstly, this provision specifies the exact manner
in which the infestation is incriminated®3: Discharging,
dumping or injection into surface water and
groundwater, in inland waterways or in territorial sea
waters.

| appreciate that surface water and ground water
are generic terms that include water sources or water
networks, as long as they are of natural origin. Man
made installations, even if they contain water, cannot
be included in this category.

Departing from the text, for the crime to be
typical, it may seem that an essential request implies
that the infestation must be done with waste water,
waste, residues or products of any kind containing
substances, bacteria or microbes. | appreciate that this
is not limitative, given the fact that it can be done with

products of any kind, containing substances. By using
the generic term ,substances”, without any specific
differences, the legislator virtually incriminated water
infestation by discharging, dumping or injection,
regardless of the products used for the infestation.

The immediate consequence is a result, namely a
change of water characteristics which would endanger the
life, health, and physical integrity of persons, animal life,
the environment, agricultural or industrial production, or
the fishery fund. Personally, | see this outcome as more
comprehensive than that of art.356 of the Criminal Code.
Equally, the causal relation must clearly be proven.

Paragraph 2, letter a) of the same article
stipulates: With the punishment provided in paragraph
1 the following acts shall also be sanctioned: pollution
in any way of water resources if it is systematic and
produces damage to downstream water users.

| see this version as an assimilated form of the
crime provisioned in art.92, paragraph 1 mainly
because the distinction of the material element in
alternative forms disappears. More than that, for the
crime to be effective two essential requests are
stipulated: 1) the pollution of water resources needs to
be systematic, meaning that the acts would imply a
repeated form based on the same general resolution, in
an organized manner, most suitable for industrial
activities that generate water pollution, and 2) effective
damage must be produced to downstream water users.
It is not important if the damage results from harming
the health or life of humans, animals or plants. It can
also derive from delay of an economic activity,
resulting in material, namely financial, damage for the
person who provides that activity.

Another important delimitation must be made
from the provisions of art.98, paragraph 4, letb of
Government Emergency Ordinance
n0.195/22.12.2005, regarding the protection of the
environment. According to the text, It is a crime, and it
is punished with prison from 1 to 5 years, if it is likely
to endanger human, animal or plant life or health:
discharging waste water and waste from ships or
floating platforms directly into natural waters or
knowingly causing pollution by discharging or
submerging dangerous substances or wastes into
natural waters directly or from ships or floating
platforms.

The main difference from the provisions of
art.356 of the Criminal Code is that verbum regens is
only possible by discharging waste water and waste, or
discharging or submerging dangerous substances or
waste. The most striking problem is the similitude with
the provisions of art.92, paragraph 1 of Law
n0.107/25.09.1996, earlier analyzed. It is clear that both
the objective and subjective elements of art.98,
paragraph 4, letb of G.E.O. n0.195/22.12.2005 are
included in the constitutive content of art.92, paragraph
1 of Law no.107/25.09.1996. More than that, the
penalty limits are exactly the same.

¥ M.Gorunescu — Crimes against the environment (original title: Infractiuni contra mediului inconjuritor), CH Beck Publishing House,
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My appreciation is that we are facing a double
incrimination of the same conduct, punishable in the
same manner found in two different acts. This situation
must be regulated as soon as possible, by abolishing the
provision found in art.98, paragraph 4, let.b of G.E.O.
n0.195/22.12.2005. Equally, I consider that repealing
the latter is a salutary step in simplifying the criminal
legislation in regard to water protection, but also | find
it normal to remove specific water regulations from the
same paragraph as crimes regarding nuclear materials
as they are both found in art.98, paragraph 4 of the act
earlier mentioned.

The third essential delimitation that must be made
in this study is between the provisions of art.356 of the
Criminal Code and art.49 of Law no.17/07.08.1990,
regarding the Legal regime of interior maritime waters,
of the territorial sea, of the contiguous zone and of the
exclusive economic zone of Romania. According to
paragraph 1 of the latter, It constitutes a crime and it is
punishable by prison from 3 months to 2 years, or by a
fine, the discharge of polluting substances from a ship
into: @) inland waterways or harbors to which Marpol
73/78 applies; b) territorial sea; c) the exclusive
economic zone or an equivalent area established in
accordance with international law; d) the high seas.

Judging by penalty limits and its constitutive
content, respectively the immediate consequence does
not imply a minimal damage done to the environment
or to water quality, | appreciate this provision as an
attenuated form of art.356 of the Criminal Code.

Itis relevant to analyze an aggravated form of this
crime, provided by paragraph 3 of art.49 of Law
no.17/07.08.1990: The act provided for in paragraph 1,
which has caused significant damage to marine life is
punishable by prison from one to five years.

The immediate consequence is a significant
damage to marine life, which has to be appreciated in
concreto. This outcome is far wider than the provisions
of art.356 of the Criminal Code'#, but I believe it cannot
coexist with the provisions of art.92 paragraph 1 of Law
no.107/25.09.1996, namely because the area of
protection is the same, and if the conditions of the latter
incrimination are not fulfilled, then the legal
qualification according to paragraph 3 of art.49 of Law
n0.17/07.08.1990 is possible.

References

4. Conclusions

The expected result of this study is to establish the
limits of water infestation, as a crime, regulated by
art.356 of the Romanian Criminal Code, taking into
account its relationship with special provisions
discussed in the third part of this paper.

I consider that art.92 paragraph 1 of Law
no.107/25.09.1996 represents an aggravated form by
reference to art.356 of the Criminal Code.

If the action or omission that represents the material
element of the crime is done against a water network or
water source of anthropic origin, then, the only
incrimination viable is the general provision of art.356,
paragraph 1 Crim.Code. If the material object of the crime
is water situated in natural water networks or sources, and
the action is done by discharging, dumping or injection into
surface water and groundwater, | appreciate that the legal
qualification should be done according to art.92 paragraph
1 of Law n0.107/25.09.1996, because, as shown above, the
immediate consequence of the two crimes is covered by the
latters provisions.

If the material element is done otherwise than by
the three actions above mentioned, the only valid
incrimination is that of art.356, paragraph 1 Crim.Code.

Considering the crime regulated by art.92
paragraph 2, letter a) of Law no.107/25.09.1996, |
appreciate that if the action is done in a systematic
manner, this regulation shall prevail, but if the
systematic way of action has not been proven, the act
can be legally qualified as the crime provisioned in
art.356, paragraph 1 Crim.Code.

Regarding art.98, paragraph 4, letb of G.E.O.
n0.195/22.12.2005, although it is a clear form of an
aggravated crime by reference to art.356 Crim.Code, it is
also a double incrimination of art.92 paragraph 1 of Law
n0.107/25.09.1996. It is obvious that the penalty limits are
the same, the normative content is included in the latter
provisions, and its place in G.E.O. no0.195/22.12.2005
does not respect the natural organizing of criminal
provisions by the object of protection, therefore, |
consider, de lege ferenda, that art.98, paragraph 4, let.b of
G.E.O. n0.195/22.12.2005 must be abolished.

Last, | have observed that art.49 paragraph 3 of
Law no.17/07.08.1990 is a special aggravated form of
art.356 Crim.Code, which shall apply accordingly if the
conditions of the incrimination are fulfilled.
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COMPUTER SEARCH VERSUS TECHNICAL-SCIENTIFIC FINDING
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Abstract

The study intends to establish delimitation between computer search and technical-scientific finding, having as a
starting point certain cases encountered in the judicial practice when the law enforcement authorities confused the scopes of
these two evidentiary procedures. The author emphasises that such an error can injure the fundamental rights of the parties of
the criminal case, including the right of defence that the suspect or the defendant has, and can lead to the exclusion of the

gathered evidence.
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1. Introduction

It is a more and more frequent practice that law
enforcement bodies, especially during the criminal
investigation stage, confuse the two technical
evidentiary procedures: computer search and technical-
scientific finding of the storage media.

The situation seems to be generated by the fact
that both investigative methods involve the support of
specialists in fields that exceed criminal procedure,
which tends to generate the perception that it is one and
the same procedure.

Such an evaluation is actually false, and the
decision for a technical-scientific finding when the case
asks for a computer search can lead to a breach in
certain procedural rules that impact on the rights, which
are guaranteed as a fundamental principle for the
parties of the trial, including on the right of defence.
The problem does not imply a simple displacement of
evidentiary procedures and this is due to the fact that
the Criminal Procedure Code stipulates considerably
different norms in respect to the computer search
compared with the technical-scientific finding.
Therefore, the consequences can take severe forms, up
to the point of a nullity of the procedure and to the
exclusion of evidence.

This study intends to wise up the fundamental
differences between the two evidentiary procedures and
to identify the situations and circumstances in which
the judicial authority can resort to one of them and to
offer solutions in order to rectify an inconsistency in
case of evidence collection during a criminal case. The
analysis is structured based on a real case identified in
the practice of the criminal investigation bodies, and the
arguments shall capitalize the aspects that the doctrine
has developed till now regarding the scientific
evidentiary procedures.

Content

Jurisprudence recorded the following situation:

In the case no. 183/P/2013 run by a unit of the
prosecutor’s office, several documents were collected
as evidence and, according to the prosecutor; they were
obtained during a technical-scientific finding of a
memory-stick. The technical-scientific finding is
performed by specialists who work within an authority
outside the General Prosecutor Office.

The examined memory-stick had been previously
lifted from a person’s house place in the course of a
house search authorized by the judge for rights and
liberties.

After the house search was completed, the
prosecutor asked the judge for rights and liberties for
the authorization of a computer search on the memory-
stick, under the provisions of Article 168 Criminal
Procedure Code, because the memory-stick is a
computer data storage medium [art. 181 Criminal
Code]. The judge for rights and liberties authorized
the computer search, explicitly pointing out the legal
provisions to be complied with during the evidentiary
procedure.

After the computer search was authorized, the
prosecutor actually ordered a technical-scientific
finding over that computer data storage medium. In the
order that authorized the search, the prosecutor referred
to the resolution and the authorization of a computer
search.

The designated specialists started to search the
memory-stick and identified several scanned
documents and printed them in a written form. A
technical-scientific report was written, containing the
technical methods used to access the computer data
storage medium, and the written documents were
attached to the file case as evidence.

From the above mentioned summarized
presentation, we notice that the prosecutor used the
authorization of a computer search to order a technical-
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scientific finding over a computer data storage medium.
At least apparently, this latter procedure was the one to
be performed.

The juridical problem is actually generated by the
considerable differences in regards to the procedural
circumstances of each of the two evidentiary procedures.

Thus, according to Article 172 paragraph (9)
Criminal Procedure Code, the technical-scientific
finding may be ordered by the criminal investigation
body when there is a peril for the evidence to be lost or
for the facts to change or an urgent clarification of the
facts and circumstances of the case is needed.

According to Article 181 paragraph (1) Criminal
Procedure Code, the criminal investigation body
identifies the object of the technical-scientific finding,
the questions that the specialist has to answer to and the
time limit for this action. The criminal law doctrine
noticed that, unlike search, in the case of a technical-
scientific finding, the law does not stipulate the
obligation of the judicial authorities to present the
objects to the parties and likewise nor the possibility for
the parties to have a party-specialist®.

On the other hand, the computer search is ordered
when an investigation of a computer system or of a
storage media is required. Due to the fact that such a
procedure is a blatant intrusion into a persons’ private
life, the previous authorization from a judge for rights
and liberties is compulsory. Moreover, according to
Acrticle 168 paragraph (11) Criminal Procedure Code,
the computer or a computer data storage medium search
is performed in the presence of the suspect or of the
defendant, and he is allowed to be attended by a trustful
person and by his attorney.

Likewise, we can notice a difference of content
between the procedural documents written at the end of
each procedure. Thus, the technical-scientific finding is
followed by a report including the description of the
operations performed by the specialist, the methods, the
programs and equipments used, and of the technical-
scientific finding conclusions [art. 181! paragraph (2)
Criminal Procedure Code], while the computer system
search ends with a written record that contains other
type of data [for example, according to Article 168
paragraph (13) letter ¢) Criminal Procedure Code, the
name of the persons who assist the search].

Due to these differences, the confusion between
the two evidentiary procedures generates severe effects
for the criminal trial, and leads even to the avoidance
of certain norms, which have the purpose to guarantee
the parties’ defence right during a criminal trial.

Thus, the substitution of a computer search with
a technical-scientific finding triggers the consequence
that the person from whom the storage media was taken
is not going to be present during the technical operation
procedure because the law does not enforces the
obligation that the criminal investigation body or the
specialist invites or asks the person to be present during

the procedure. Such an obligation is stipulated for the
computer search, and not for the technical-scientific
finding.

Subsequently, as the party is not present and has
no knowledge of the performance of the evidentiary
procedure (because, we recall it, there is no obligation
of telling the parties about the performance of the
technical-scientific finding), the party will not know
what evidence was extracted from that specific storage
media and therefore he will not be able to certify in any
way (for example, with a signature) the fact that the
evidence was obtained during that evidentiary
procedure.

Under these circumstances, due to the fact that it
is a violation in the criminal procedure norms, the
problem of nullity of the evidentiary procedure raises,
the natural consequence being the exclusion of the
gathered evidence.

We add the fact that, under these circumstances,
there is the risk that the evidence is irremediably lost
for the case. Theoretically, we do not exclude a new
performance of an evidentiary procedure under the law,
but this option is rarely encountered in practice because
the prosecutor usually orders that the computer data
storage medium is given back to the suspect/defendant
immediately after the specialist searched the content of
the device; the case file shall only keep the copies
(“clones”) on which the procedures were performed.
Under these circumstances, there is an obvious risk that
the original is later destroyed by the suspect/defendant,
as he has no interest to keep it especially if he knows
that the data on the device are unfavourable to him
during the trial. Consequently, the evidence that
remains in the file (“the clones”) automatically looses
its function to support the circumstances of the case that
it apparently shows.

Under these circumstances, a correct delimitation
of the two evidentiary procedures is necessary.

We note that computer system search designates
the procedure for the investigation, discovery,
identification and collection of evidence stored in a
computer system or in a computer data storage medium
[Article 168 paragraph (1) Criminal Procedure Code].
Due to its technical characteristics the computer system
search is performed either by specialized police
personnel, or by specialists that work within the judicial
authorities or somewhere else [Article 168 paragraph
(12) Criminal Procedure Code].

Instead, the technical-scientific  finding
designates the procedure of using the knowledge
possessed by a specialist to analyse and explain
certain evidence in possession of the judicial body.
This procedure asks for a specialist because the judicial
authority cannot understand and assess, exclusively on
its judicial background, the information contained in
the evidence because this information belongs to
another technical area and not to law area.

1 M. Udroiu, A.M. Sinc in M. Udroiu (coord.), Codul de procedurd penald. Comentariu pe articole, editia a 2-a, Ed. C.H. Beck, Bucuresti,
2017, p. 899-900; B. Micu, R. Slavoiu, A.G. Paun, Procedurd penala. Curs pentru admiterea in magistraturd si avocatura, editia a 3-a, Ed.

Hamangiu, 2017, p. 172
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This difference is eloquently described by the
criminal law doctrine, which notes that: “The criminal
investigation bodies collect the traces and the material
evidence during various tactical forensic activities:
search on the scene, collection of objects and
documents, search, establishment of the flagrant crime,
etc. The traces and the material evidence are of no
value to the case as long as they have not been
analyzed, interpreted or capitalized in order to
collect the maximum of data needed to contribute to the
elucidation of various circumstances regarding the
commission of the crime, the offenders, etc. for the
purpose of finding the truth. For the capitalization of
the traces and material evidence, for the above
mentioned purpose, adequate specialized knowledge
and technical means are needed, which the criminal
investigation bodies, regardless of their equipment,
do not possess.” It is stressed out that ordering of
technical-scientific findings is necessary “in order to
ensure the scientific capitalization of the traces and of
the material evidence” 2.

Consequently, although the two evidentiary
procedures — computer system search and technical-
scientific finding — are similar because, due to their
technical characteristics, they ask for the presence of
specialists, the essential difference consists on the
completely different purpose that the specialists have.

Thus, for the computer system search, the
specialist limits to discover, identify and collect the
evidence found in the computer system, but he is not
assigned to analyse them.

On the other hand, for the technical-scientific
finding, the specialist’s role is precisely to support the
judicial authorities to analyse and understand the
technical information that the evidence reveals.

We can say that the relation between the two
evidentiary procedures represents an exchange, for the
situation of computer data, of the classical relation
between a house search and a technical-scientific
finding. If, for example, “a work of art” is found in a
suspect’s house and the criminal investigation body
suspects it was stolen, it is absolutely necessary to
establish if that “work of art” is the original or a copy.
In this case, the specialist’s support does not consist in
finding the evidence, because it is collected during the
house search. In fact, thanks to his specific knowledge
in the art field, the specialist analyzes the inherent

characteristics of the evidence, which, obviously, the
criminal investigation body cannot perform.

If the specialist limits to identify the existence of
certain documents (for example, bills, agreements,
notes, photos, etc.) in the computer data storage
medium, and he later on prints them, we consider that
he does nothing more than to identify a computer data
storage medium and to extract various information that
can turn into evidence. In this case, we cannot talk
about the specialist’s contribution to the interpretation
of the data, as it is obvious that the data have no
technical nature that recalls for the person who
identified and printed them to be an IT specialist.
Therefore, the support of the specialist is not necessary
for the scientific capitalization of the evidence, because
such evidence has no scientific nature, and his support
is necessary only to identify the evidence, as it is stored
on a computer system.

The evidentiary procedure for this case is actually
a genuine computer system search.

Technical-scientific finding is yet performed
when, for example, the IT specialist’s role is to analyze
the software characteristics (functions, capacity, the
possibilities to encrypt, etc.) after that software was
discovered during a computer system search on a hard
drive. In this case, the specialist contributes, based on
his skills, to the analysis of the criminal method or
result, which the criminal investigation body could not
make without his support.

Conclusions

A fair delimitation between the various technical
evidentiary procedures stipulated by the criminal
procedure legislation is essential for the proper conduct
of the criminal investigation activities.

The right identification of the procedure that has to be
performed in a certain criminal case, taking into
consideration its characteristics, can ensure the premises for
the compliance with the fundamental rights of the parties
during the criminal trial and, at the same time, reduces also
the risk to apply the exclusionary rule.

Taking into consideration the fact that collecting
evidence in a criminal case is a difficult task, the
consequences of errors when an evidentiary procedure is
ordered and performed can hardly be repaired and, most
of the times, they will affect the solution of the case.
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Abstract

The cross-border merger may have major consequences on the employee rights of the companies undergoing this
process. The employees find themselves before two great uncertainties. The first one regards the continuity of the labor contract
under the rights acquired before the merger, with respect to which the European legislator adopted Directive 2001/23/CE on
the approximation of the laws of the Member States relating to the safeguarding of employees' rights in the event of transfers
of undertakings, businesses or parts of undertakings or businesses. The second one refers to maintaining the employee
participation right to the administration and supervision of companies, where they exist, in the company resulting from the
cross-border fusion process, right protected at European level through article no. 16 of the Directive 2005/56/EC on cross-
border mergers of limited liability companies, completed with Regulation(EC) 2157/2001 in the Statute for a European
company and with Directive 2001/86/EC supplementing the Statute for a European company with regard to the involvement of
employee. The employee participation rights in resulting companies from a cross-border merger and the way they are
negotiated are aspects of great importance in influencing the make-decision process regarding to operate or not such
reorganization. The paper aims to achieve to an analyses of the legal framework provided by the European norms on the
negotiation of participation rights of employees in the event of a cross-border merger, emphasizes the aspects with regard to
which the regulation in the domain requires to be modified and proposes the lege ferenda amendments.

Keywords: employee participation rights, negotiations, special negotiating body, agreements on employees,
involvement, standard rules.

Union have regulations regarding the preservation of
rights acquired through the labor contracts , but not all
of them have a legal framework which allows the
employees to participate in the governance of the
companies which employed them.

Therefore, on one hand there are Germany and the
Netherlands, States in which employee participation
rights are considered as being very important, while on
the other hand there are States such as Italy or Romania
that do not have such a system. In between these two
extremes, there are States such as Austria or France,
which have a system of employee participation, but are
more reserved regarding the degree of participation of
the employee in comparison to Germany. Even in those
States that do not have a national participation system,
there exists the obligation of respecting the employee
participation rights by applying the “before and after”
principle.

With the purpose of protecting the participation

1. Introducere.

The cross-border merger of companies, as a way
to exercise the freedom of establishment, is inseparably
linked to employee protection within the participating
companies. The continuity of the employment
relationship and the preservation of the employee rights
acquired prior to the merger, as well as the preservation
of participation rights to administration and
management of the company resulting from the cross-
border merger within the supervisory and management
bodies represent the two aspects regarding to which the
European legislation regulated protection mechanisms.
Unlike the issue of the continuity of the employment
contract within the work conditions grandfathered prior
to the cross-border merger, which became the subject
of numerous research in juridical literature?, the right of
participation in the administration of the company

resulting from the merger and negotiating these rights
have been less addressed?.
The difference is understandable, if we take into

rights of the employees belonging to the companies
partaking the process of cross-border merger in case in
which the resulting company establishes its social

headquarters in a State in which exists the risk of

account the fact that all Member States of the European €adq A I
violation of these rights, the European legislator
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adopted a adequate legal frame, contained in article no.
16 Directive 2005/56/EC on cross-border mergers of
limited liability —companies®, completed  with
Regulation(EC) 2157/2001 in the Statute for a
European company* and with Directive 2001/86/EC
supplementing the Statute for a European company
with regard to the involvement of employee®.

Our research is focused on the legal aspects of
negotiation of participation rights in resulting
companies as they are regulated by the European
legislation. Due to the fact that, in practice, negotiations
take place at a slow pace and represent an impediment
towards finalizing cross-border mergers, we aim to
identify the aspects regarding which the present
regulation needs to be improved, so that its provisions
would be a consistent support for the employees and for
companies.

2. Negotiation of participation rights.

The procedure for determining the participation
rights in the company resulting from the cross-border
merger is based on the model of the European
Company. At Community level, Article 16 paragraph
(3) extends the legal regime established by Council
Regulation no. 2157/2001 and by Directive
2001/86/EC  with regard to the involvement.
Employees in case of establishing European
Companies (EC), which become applicable to cross-
border operations. At national level, Member States
which established participation mechanisms, have
adopted participation rules in relation to the
peculiarities of their own social policies, harmonized in
accordance with Community rules in the field.

Basically, if the parties do not decide otherwise,
participation rights are established following
negotiations between employees and employers,
carefully and thoroughly regulated. Under certain
circumstances, each party may choose to apply
standard rules, as alternative to conducting negotiations
and concluding an agreement.

According to the relevant provisions of Directive
2001/86/EC, the negotiation of participation rights by
the employees and employers is subject to a legally
regulated procedure, procedure which begins with the
creation by the employees of a special negotiating body
(SNB), continues with the ongoing negotiations
between the SNB and the management bodies of the
merging companies and can be finalized by an
agreement between the parties with regard to the
employee participation rights.

2.1. Establishing a special negotiating body
(SNB)

The interests of the employees during the
procedure for establishing participation rights are

3 Published in the Official Journal, n° L 310/2005.
4 Published in the Official Journal, n° L 294/2001.
5 Published in the Official Journal, n° L 294/2001.

represented by a special negotiating body - SNB, the
members of which are elected or appointed in
proportion to the number of employees of the merging
companies.

According to the Community rules, SNB are
created after the publishing of the draft terms of the
cross-border merger. As soon as possible after
publishing, the management bodies of the participating
companies must provide information about the identity
of the companies, subsidiaries, establishments, and the
number of their employees, to have all data available to
create the special negotiating body and to open
negotiations.

Thus, the creation of SNB is conditional upon the
execution by the merging companies of a prior
obligation to inform, which must be fulfilled as soon as
possible after publishing the draft terms of cross-border
merger.

In our opinion, the term to set up a special
negotiating body is not enough regulated. De lege
ferenda it requires a period expressed in time units to
replace the current vague wording of the legislation, so
as to limit any delays caused by a possible lack of the
parties’ intention to engage in serious negotiations.

The members of the SNB are established in
proportion to the number of employees employed in
each Member State by the participating companies and
concerned subsidiaries and establishments. The number
of members is determined by allocating in respect of a
Member State one seat in the SNB corresponding to
each 10% or a fraction thereof of the total number of
employees employed by the participating companies
and concerned subsidiaries or establishments in all the
Member States.

The practical ways for appointing or electing
representatives are established by the national law of
each Member State. The measures taken by the
Member States in this regard must ensure, to the extent
possible, that each SNB includes at least one
representative for each participating company which
has employees in the respective Member State.

If there is a large number of companies involved
in the merger and the mechanism to appoint SNB
members may result in employees of a company that
are not represented, the number of members for each
Member State can be supplemented. The additional
members from each Member State must be established
so as to ensure the including in the SNB of at least one
representative for each participating company which is
registered and has employees in that Member State, and
which will cease to exist as a separate legal entity
following the merger. The increase of the number of
seats in the SNB must be made so that the number of
the additional members to not exceed the number of
members previously designated and to not result in a
double representation of the employees concerned, and
if the number of such companies is higher than the
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number of the available additional seats, these seats
shall be allocated to companies in different Member
States by decreasing order of the number of employees.

Both in the legal literature® and practice in the
field, critics were brought to the SNB structure,
particularly with regard to the calculation of the number
of employees based on which the SNB structure is
established. De lege ferenda, a simplified algorithm is
required to determine the SNB structure, so as to
remove current uncertainties.

With regard to the main role of the SNB, it has the
responsibility to negotiate with the representatives of
their employers the substance of the employee
participation rights in the company resulting from the
cross-border merger. Meantime, SNB may decide not
to open negotiations or to terminate negotiations
already opened.

As arule, the SNB shall take decisions by double
majority, respectively by an absolute majority of the
votes of the SNB members provided that such a
majority also represents an absolute majority of the
represented employees. Each member of the SNB shall
have one vote.

Exception to the rule on decisions made by SNB
are the situations where the result of negotiations leads
to a reduction of participation rights, if participation
covers at least 25% of the overall number of employees
of the participating companies. In order to meet the
requirements of the law in these particular situations,
decisions must be taken with a majority of two thirds of
the members of the SNB representing at least two thirds
of the employees from at least two Member States.
Also, given the consequences, the decision not to open
negotiations or to terminate negotiations already
opened shall be taken with the same special majority.

SNB and the competent bodies of the merging
companies are required to conduct negotiations with a
view to reaching an agreement on employee
participation in the internal structure of the company
resulting from the merger. The purpose of negotiation
is that the employees preserve their influence on the
participating companies, influence which could be
affected by the fundamental structural changes in
which their employer gets involved.

In order for the negotiations to be opened, the
European legislator imposed on employers the
obligation to inform employees with regard to the draft
terms of the cross-border merger and its actual
implementation. The reason to regulate the obligation
to inform is to allow the employees’ representatives to
assess the size of the merger and its impact on their
rights, so they can prepare on real and complete
grounds the negotiation of the legal system of
participation within the internal organization of the
company resulting from the cross-border merger.

During negotiations, the SNB may be assisted by
experts upon request. Given that the participating
companies are financing the functioning of the SNB, it

is up to the Member States to limit costs, so that the
budget allocated to negotiations to cover the services of
one expert.

Regarding the duration of negotiations, the
Directive establishes a maximum term of six months
commencing as soon as the SNB is established to
finalize negotiations. The parties may decide, by joint
agreement, to extend negotiations for other maximum
six months, so that the duration of negotiations does not
exceed one year from the establishment of the Sunbathe
participants in the negotiations, the representatives of
the employees as well as the companies’
representatives, shall, in the exercise of their functions,
enjoy the same protection and guarantees provided for
the nationals of the state of the beneficiary company’s
registered office in similar qualities and activities.

All participants in the negotiations, including
experts, are obliged not to reveal any information
available to them during negotiations and which has
been given to them in confidence. The obligation of
confidentiality shall apply to the participants in the
negotiations even after the expiry of their terms of
office.

Except as otherwise provided in Directive
2001/86/EC, the legislation applicable to the
negotiation procedure shall be the legislation of the
Member State in which the registered office of the
company resulting from the cross-border merger has its
registered office.

2.2. Negotiating an Agreement

Negotiations between the employees’
representatives and the SNB of the merging companies
may be terminated by concluding an agreement on
arrangements for the involvement of employees.

In principle, the parties are free to determine the
applicable rules on participation, according to their
interests and as negotiated. The only legal demands of
which they are bound are the written form of the
agreement and a minimum content including the terms
expressly provided by law.

Hence, according to Article 4 paragraph (2) of
Directive 2001/86/EC, the agreement shall be
concluded in written form and shall specify the
following terms of understanding between the parties:

- the scope of the agreement;

- the substance of the arrangements established by
the parties with regard to the arrangements for the
involvement of employees;

- the date of entry into force of the agreement and
its duration; and

- the cases where the agreement should be
renegotiated and the procedure for its renegotiation.

Among the measures taken following the
negotiations, the document confirming the will of the
parties must contain the following aspects related to
employee participation:

- the number of members in the supervisory or

6 B. Keller, The European Company statute-employee involvement-and beyond, in Industrial Relations Journal, Vol. 33, no. 5, 2002, pp.

424-445
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administrative bodies which the employees are entitled
to elect, appoint, recommend or oppose;

- the procedures as to how these members may be
elected, appointed, recommended or opposed by the
employees; and

- the rights of the members elected, appointed,
recommended or opposed by the employees.

3. Standard rules.

The conclusion of an agreement is only one of the
solutions that can be given to the employee
participation issue. It should be considered that the
negotiation process does not necessarily end by
concluding an agreement on arrangements for the
involvement of employees, since there is a possibility
that the parties cannot reach an agreement in this
regard.

Also, the employees, through their
representatives, may opt for the conclusion of a
bargaining agreement or may find as inefficient the
delay of the cross-border reorganization due to the
performance of a negotiation process, against the fact
that, without a bargaining agreement, their participation
rights are, in subsidiary, protected by law.

In our opinion, from the perspective of the
participating companies, the conducting of negotiations
has some key disadvantages.

One of these concerns the fact that the negotiation
procedure may last up to one year. By default, the
efficiency of the cross-border merger is affected.

Direct and implied costs of such procedure are
equally a disadvantage of the negotiation process. All
expenses made during negotiation with regard to the
functioning and protection of SNB, respectively of the
competent bodies attending negotiations, is financed by
the participating companies.

In addition, if we consider that during
negotiations, changes can take place in the economic
and legal status of the companies involved, the
necessary updates are, in turn, time and resource
consuming so that the losses encountered by the
attendees in this context might question the cross-
border decision itself.

Finally, there is a possibility that the parties do
not conclude an agreement, either because they so
decide or because negotiations were blocked.

Given these aspects, applying the standard rules
may be the best solution for establishing the
arrangements for the involvement of employees.

3.1. The scope of standard rules

In Article 16 paragraph (4) of the Directive on
cross-border mergers, the European legislator gives
alternative legal solutions to establishing participation
rights based on a negotiation process. According to the
cited provisions, under certain circumstances, the social
aim may be achieved also by applying the standard
rules regarding participation.

The settlement of the scope of standard rules
reflects the concern to provide merging companies and
employees a variety of options to cover different
situations in which they might be. The initiative to
apply standard rules can belong to both employees and
the competent bodies of the participating companies. In
some cases, the decision to implement such alternative
solution may be a unilateral act of will and in others
may be the results of the agreement between the parties.

Standard rules apply in the following cases:

a) SNB and the competent bodies of the merging
companies so agree;

b) SNB has decided not to initiate negotiations or to
close negotiations already opened and rely on the
standard rules established by the national law of
the Member State where the company resulting
from the cross-border merger has its registered
office;

c) the legal deadline for completing negotiations
expired without the parties reaching an agreement
on the involvement and the competent bodies of
the participating companies decide to apply the
standard rules and continue the merger process,
while SNB does not decide to open negotiations or
terminate negotiations already opened; and

d) The competent bodies of the merging companies
decide to directly abide the standard rules of the
Member State where the registered office of the
company resulting from the merger is to be
situated, without prior negotiation.

It has been argued that there is a risk that the
implementation of standard rules to be decided by the
employers exclusively for their benefit and not for a
proper settlement of employee participation. In order to
limit this eventual risk, the legal framework in the field
was supplemented with several measures.

Thus, the standard rules can be applied only if:

a) before the registration of the cross-border . merger,
one or more participating companies applied forms
of participations covering at least 33% of the total
number of employees in all participating
companies or

b) before the registration of the cross-border merger,
one or more participating companies applied forms
of participations covering at least 33% of the total
number of employees in all participating
companies and if SNB so decides.( Article 16
paragraph (3) point (e) of Directive 2005/56/EC
and Article 7 paragraph (2) point (b) of Directive
2001/86/EC).

Hence, the competent bodies of the merging
companies may decide to make use of standard rules
only if the participation covers at least one third of the
total number of employees in all merging companies. It
is estimated that the one third limit rule corroborated
with the participation rules established by the standard
rules are likely to provide sufficient protection of
employee rights.

Exceptionally, where the one third thresholds are
not reached, the standard rules may be applied only of
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SNB so decides. Without the consent of SNB, the
standard rules do not apply.

In this second scenario, practically the decision to
apply or not standard rules to the participation system
is made by the ones directly interested, the ones that can
best appreciate the appropriateness and effects of their
decisions, so even more the suspicion of violating
employee rights is removed.

Besides the actual protective measures referred to
above, the directive on cross-border mergers is
supporting by provisions of Article 16 paragraph (6) the
strengthening of the protection mechanisms of
participation systems.

The provisions of the said rule specifically
devotes the obligation of the company resulting from
the cross-border merger to take a legal form for which
the national law establishes a participation system,
where at least one of the merging companies knows
such a system. For example, if the applicable national
law allows the exercise of participations rights only in
joint stock companies, the absorbing company or the
company newly created by the cross-border merger
shall be set up in this form or change its legal form, as
the case may be. Certainly, a change of the legal form
triggers a series of other changes in the organization
and functioning proper to the respective type of
company, which, in turn, have to be made. Supported
by these measures, the legal system of participation
established by applying the standard rules ensures the
observance of the “before and after” principle.

3.2. Standard rules and applicable law.

According to the standard rules, the number of
members in the administrative and supervisory bodies
of the company resulting from the cross-border merger
shall be equal to the highest percentage that applies to
participating companies.

The allocation of seats in the supervisory or
administrative body among members representing
employees from different Member States, namely how
they can recommend or oppose the appointment of
members in these bodies is made by the SNB or by the
employees’ representatives, as the case may be, depending
on the number of employees from each Member State.

In setting the participation mechanisms, the
competent body must ensure, where possible, that from
each Member State at least one employee is appointed,
giving priority, if necessary, to the Member State where
the registered office of the company resulting from the
cross-border merger is to be established.

Since the members elected, appointed,
recommended in the administrative or supervisory
body are full members of these structures, they have the
same rights and obligations as the shareholders’
representatives.

Where the standard rules are implemented, the
applicable law is the law of the registered office of the
company resulting from the cross-border merger. The
applicable standard rules are set in the internal rules of
Member States, as these transpose Directive

2001/86/EC with regard to the involvement of
employees in its part referring to standard rules,
including part three of the annex to the directive.

It should be noted however, that surprisingly, the
Community rules give Members States the option to
decide to preclude, by the national legislation transposing
the directive, with no distinction, the applicability of
standard rules. However, none of the Member State made
use so far of the right to bring such a regulation.

Obviously, the passing of rules to preclude the
alternative to apply standard rules significantly limits
the options of the parties and may have serious
consequences on the cross-border merger.

In this hypothesis, the only legal means by which
the forms of employee participation may be established
is negotiation, followed by the execution of an
agreement. A failure of negotiations would result in a
failure of the entire draft terms of the cross-border
merger, given that the operation cannot be registered
without establishing a participation mechanism.

From this perspective, the possibility given to
Member States to preclude the application of standard
rules by internal rules may be considered a breach of
the free movement of companies, which de lege ferenda
must be removed from the Community regulatory
framework with regard to employee participation.

4. Conclusions and de
proposals

The negotiation procedure is considered as being a
complicated one. We find it useful to configure, in our
findings, the essential aspects of employee participation
negotiation in the company’s management:

a) The establishment of participation rights is not
mandatory for all cross-border mergers;

b) The company resulting from the cross-border is
mainly subject to any rules relating to employee
participation of the Member State where its
registered office is to be established by the
modifying 