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PRELIMINARY CHAMBER, ANEW INSTITUTION IN THE
ROMANIAN PROCEDURE LAW

Alexandru MARIAN®

Abstract

The Prosecutor, in charge with the criminal prosecution, informs the Court through the indictment drawn up by him.
Given its importance, as Court informing document, the law provides special treatment for its content and form. Both the
end of the criminal prosecution and the arraignment, as distinct moments of the procedure, are parts of the criminal
prosecution, considered criminal trial phase. The New Criminal Procedure Code introduced this new phase, the
preliminary chamber, with the purpose to verify the lawfulness of arraignment. Thus, incorrectly drawn up files are stopped

from being presented before the Court.

Keywords: criminal trial, preliminary chamber, judge, prosecutor, judge, defendant.

1. Introduction

An important new entry in the New Criminal
Procedure Code is the preliminary chamber, an
institution which leads to the new judicial position
provided by art 3 paragraph 1 of this Code,
specialized in examining the lawfulness of lawsuits.

The Romanian lawmaker thought that it was
necessary to introduce it, given the judicial
environment, in general, and, in particular, the lack
of celerity in the criminal trials, especially, the lack
of trust of the justice seekers in the justice action,
together with the social and human costs resulted by
the criminal trial, by a high consumption of the time
and financial resources.

The lawmaker based the introduction of the
preliminary chamber on the desire to observe to the
requirements of lawfulness, celerity and equity of the
criminal trial.

The preliminary chamber is a new concept
aiming at creating a legal frame, able to eliminate the
excessive length of the criminal procedure during the
trial phase and assuring, at the same time, the
lawfulness of the lawsuit and the evidence.

Also, another aim was to eliminate the
deficiencies that had led to decisions of the European
Court of Human Rights against Romania for
exceeding length of the criminal trial.

2. Preliminary Chamber

The procedure of the preliminary chamber
encompasses rules that eliminate the possibility to
further return of the case to the prosecutor, during the
trial phase, as the lawfulness of the evidence and the
lawsuit had already been decided upon by this
preliminary chamber.

*

marian.alexandrul961@yahoo.ro).

The Judge of the preliminary chamber is bound
to verify the conformity of the evidence produced
during the criminal investigation, together with the
guarantees related to the procedure lawfulness.

Thus, the lawfulness of the evidence production
has been closely related to the assurance of the equity
character of the criminal trial.

If the preliminary chamber judge finds
necessary to invalidate the evidence proof, due to an
essential violation of the procedure rights of one party,
he will eliminate it as proof of evidence. The
lawmaker focused on improving the justice action and
the circumstances that determine the beginning of the
justice administration.

The content of the provisions regulating the
institution of the preliminary chamber and the
solutions adopted represent the guarantee for the
conditions so as the procedure during the criminal
investigation have a fair character for a judgment on
merits.

The presentation of the motives of the law
project on Criminal Code, which became Law no
135/2010, said that: ,,when analyzing the deficiencies
of the procedure system, appeared the need for a
modern system concept, able to answer the necessity
to create a justice adopted to the social expectations,
and also the necessity to improve the quality of this
public service™?.

The new Procedure Code stipulates that this
preliminary chamber is a new institution, whose
purpose is to create a modern legal frame.

At the beginning, the initial thesis on creating
the new Procedure Code, approved by the Romanian
Government Decision no 829/2007, this trial phase is
called preliminary step. For unknown reasons, the
lawmaker gave up to this expression.

The preliminary chamber procedure is not
completely new for us; such phase existed in the

PhD Lecturer, Faculty of Law and Administrative Sciences “OVIDIUS” University of Constanta, Romania, (e-mail:

1 See Part 2 called — Reason for Making the Law no 1 — Description of the current situation, of NCPP Project, p. 1.
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Romanian legal system known as preliminary
meeting.

This preliminary meeting was introduced b the
Decree no 506/1953, abrogated afterwards by the
Decree no 473/1957.

Article 269 of the first legal act provided the
following: “the files received from the prosecutor are
to be examined in a preliminary meeting so that the
court, judging the merits, receives only the cases
where the evidence is necessary, sufficient and legally
administrated, and thus, the court, judging the merits,
could decide whether the facts are supported by
evidence or not and whether the defendant committed
them or not and therefore, found guilty for this”.

We can easily notice that the institution of the
preliminary meeting was a procedure step similar to
the preliminary chamber, easily described by the
definition of the late, “a procedure step, preamble to
the judging step, when the judge, especially assigned
for this, according to the competence of the court,
verifies the lawfulness of the court, of the evidence or
of the procedure actions carried out by the criminal
investigating bodies™?.

We can see that both procedures represent
preliminary steps of the trial, with the purpose to
analyze the act of notification of the Court in order to
find the observance of the law requirements. The aim
of these procedures is to stop files that have been
incorrectly drawn up, before being presented before
the judging Court.

The institution of the preliminary meeting led to
many judicial debates and controversies® on intricacy
resulted from the content of the regulation on aspects
on which the Court could rule decisions, such as guilt
of the author or on which the Court could issue
appreciations on the probative character and the
truthfulness of the pieces of evidence.

Law no 3/1956 brought amendments on the
institution of preliminary meeting in order to reach an
agreement with other institutions of this law.

For instance “the writ of summons” became
,;accusation conclusions”.

The same law set that the Court President and
the prosecutor shall draw up a report instead of a
“President’s presentation” and “Prosecutor’s report”.

During the preliminary meeting they used to
acknowledge the classification and the cease of the
criminal case, and according to the same law, the Curt
could re-open a criminal case after it had been ceased
by the effect of classifying it in the preliminary
meeting. This re-open was made only at the express
demand of the prosecutor and only pursuant to the
reasons proposed to be reviewed, with precise

application. For this reason, the prosecutor had to
attach to his request, the papers with the new
circumstances to be analyzed, as base for his action.
Therefore, the Prosecutor would draw up new
accusations, brought before the Court, and the trial
was re-begun with the arraigning phase, followed by
a new preliminary meeting, carried out in the known
circumstances.

In practice, new debatable aspects appeared
concerning, for instance, the fact that during the
preliminary meeting the Court had to decide or not, on
the guilt of the defendant, and then decide on the
arraignment, being sure about the guilt of the accused
person. Also, another controversy was related to the
circumstance where the Court decided on the
probative character of the evidence, on their
truthfulness, whether the case was classifiable or not
if there were illegal or doubtful pieces of evidence, or
pieces of evidence fought against with others proving
the lack of guilt*.

It was thought that the main characteristic of the
preliminary meeting was to assure the best conditions
for the judgment on merits, not being able to anticipate
the solution ruled by the Court of First Instance.

The preliminary meeting decided whether the
pieces of evidence were legally administrated and
sufficient, leading to the preparation for the trial and
helping the Court to decide if the facts were supported
by evidence and the if accused found guilty for having
committed them.

Proof analysis consisted in verifying whether
they were legal and also whether they had been legally
administrated, according to the Criminal Procedure
Law. Thus, any possibility to verify the guilt of the
author was eliminated.

At that time, there was an opinion about the
judges of the preliminary meeting who shall not adopt
“a preconceived opinion about the guilt of the
accused”; that would take place during the oral
contradictory and free debates in the judging session.’

Another issue raised by the legal text, at that
time, was about the incompatibility of the presence of
judges, who had taken part to the preliminary meeting,
at judgment on merits. The former Supreme Court
decided that judges’ participation to the preliminary
meeting is not incompatible with their presence in the
trial court, as the preliminary meeting doesn’t rule on
the merits and the arraignment is not a “ruling on the
merits”,

This, in our opinion, is debatable, because the
judge, no matter how impartially he would judge, he
couldn’t “forget” his opinion on the accused, made
during the preliminary meeting; that is why we think

2 Antoniu G. and Bulai C, Dictionary of criminal law and procedure, Hamangiu Publishing House, Bucharest, 2011, p. 110.
% Volonciu N., Amendments of Criminal Procedure Code of R.P.R, archives of the University of Bucharest “C. I. Parhon” and Magazine of
Social Sciences — Judicial Sciences 6(1956) , p.161 and follow.; Brutaru V., Preliminary Chamber, a new institution of the criminal procedure

law, Law 2 (2010), p.2007-2015.

4 Roman. D at the Scientific Session of University Babes Bolyai, Cluj, New Justice 2 (1956), p.262.
® Kahane S. , Course of Criminal Procedure, Lithography of Education Bucharest, p. 227.

& Supreme Court, Criminal Decision no 324/30 March 1954,
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the decision is not right and it affects the principle of
presumption of innocence of the defendant and his
right to a fair trial.

The preliminary meeting was justified by the
Supreme Court practice’ because they thought it has
the possibility to correct the legal qualification of the
facts presented by the Prosecutor; by changing the
legal framing of the fact in the preliminary meeting,
we can have a classification, due to the amnesty, or
due to the lack of the preliminary plea or to the
presence of another reason that makes impossible the
beginning of the criminal trial. Finding that the
alleged fact of the accused, complies with all the
features of a more severe crime, the Court, during the
preliminary meeting, can change the classification,
without sending back the papers to the criminal
investigating authorities. The case can be sent back
when the evidence are not sufficient for a right
qualification. The competence of the preliminary
meeting, during the previous legal system, was quite
generous. It had the power to rule on all law matters,
both the material and the criminal procedure, provided
it was not on merits, it didn’t anticipate on the trial
session, it didn’t pronounce on the guilt or absence of
guilt of the author.

About the facts, during the preliminary meeting,
the Court could decide whether the facts had been or
not supported by an intention, and thus, decide on
bringing more pieces of evidence or classify the case.

A decision on a classification during the
preliminary meeting, due to the presence of a cause
which makes impossible the beginning of the criminal
trial, or due to the insufficient lawfulness of the
actions or data (evidence), the preliminary meeting is
not replacing the Prosecutor but verifies whether there
are conditions for a judgment on merits, the
prosecutor still being the accusing part; the
preliminary meeting becomes a preparatory step for
the judgment, like an instrument for establishing the
truth; the trial session has the exclusive right on stating
the truth and the guilt of the author.

Another author®® thinks that: during the
preliminary meeting, the evidence cannot be taken
into consideration in order to establish the truth as, not
being definite, they cannot be considered as object of
analysis; the analysis criterion is the evidence value
and this value is clear only when the evidence is
definitive and considered as a total. Another author
thinks it is hard to believe that a judge, who, during
the preliminary meeting, has studied the
circumstances for arraignment, doesn’t have an
opinion about the guilt of the defendant. Thus, he
could be contested for pre-judgment. We think that
judges who presided the preliminary meeting, are no
longer compatible with judgment on merits, contrary
to the opinion of the Supreme Court. Many authors

believe that it is impossible to decide that a charge is
well grounded and not to have an opinion about the
guilt of the defendant.

During the preliminary meeting, the judge has
to reach a decision: whether the defendant shall be
found guilty, given the evidence produced during the
criminal prosecution and confirmed during the
preliminary meeting, and thus the file shall be
transferred to be trialed; if the evidence lead to the
opposite opinion, the judging panel shall classify the
case; and in case the panel cannot reach a verdict, they
shall send back the case for a complete criminal
prosecution, and if this cannot happen, they will
classify the case (in dubio pro reo). Finding out the
truth, including the guilt, is an objective both for the
preliminary meeting and for the trial phase and
eliminates the risk to have the judges, influenced by
the actions of the preliminary phase while judging on
merits in court room.

Thus we can see that preliminary chamber is not
completely new to our legal system and it has
predecessors in other similar institutions in compared
law.

The New Criminal Procedure Code adopted a
new fundamental principle — separation of judicial
functions. According to art 3 paragraph 1, the criminal
trial is divided into 4 judicial functions: criminal
prosecution, provision of fundamental rights and
freedoms during the trial, verification of the
lawfulness of the arraignment and judgment. The
function of verifying the lawfulness of the
arraignment, carried out by the judge of the
preliminary chamber, doesn’t belong to the criminal
prosecution phase or to the judgment. Therefore, the
judge of the preliminary chamber doesn’t participate
to criminal prosecution action or to judgment.

The preliminary chamber institution of the New
Criminal Procedure Code is very similar to other
institutions in the compared law.

In the American procedure system, the
preliminary hearing represents an important trial step.
Its purpose is to establish whether the evidence
procured by the prosecutor is sufficient to justify the
accusation brought against the defendant. This
preliminary hearing takes place before a judge who,
after the prosecutor’s speech, gives the defendant the
opportunity, through his lawyer, to defend himself,
deciding whether there are enough and grounded
reasons to bring the case in front of a jury. The jury
has the right to reject the evidence if it is not well
grounded or to send it forward to the Chamber of the
Grand Jury.

If the file is rejected for lacking evidence, the
arrested defendant is freed at once. If he is free and the
file has been rejected, the defendant is not bound
anymore to observe the conditions set by the

" Roman D at the Scientific Session of University Babes Bolyai, Cluj, New Justice 2 (1956), p.262.
8 Perju N at the Scientific Session of University Babes Bolyai, Cluj, New Justice 2 (1956), p.273.
® Kahane S., Course of Criminal Procedure, Lithography of Education, Bucharest, p. 227.
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prosecution (for instance, not to leave town). Anyway,
a file rejection during the preliminary hearing doesn’t
mean that the Grand Jury cannot lodge another
accusation against the defendant, sometimes,
afterwards. Thus, an accused can be prosecuted and
arrested again, for the same deed, even though his file
was rejected during the preliminary. Although the
defendant has the right to a preliminary hearing, he
can lose this right if the State gets an accusation from
the Grand Jury before the preliminary hearing. It is a
tactical move of the Prosecutor to avoid the “probable
cause hearing”.

There are cases when the defendant doesn’t
have the right to the preliminary hearing, such as the
situation when the file is brought before the Grand
Jury before the defendant being arrested or an offence,
and the defendant finds out about it after the Grand
Jury issued a sentence decree.

If the Judge preliminarily heard a file and this
has been sent to the Grand Jury for trial, with enough
evidence, the Grand Jury is not influenced by the
decision of the Judge who sent the file. The Grand
Jury can either acquit the defendant either reject the
file for lack of evidence. The preliminary hearing shall
last for a reasonable time period, meaning “no more
than 10 days since the beginning of the hearing, when
the defendant is arrested, and no later than 20 days,
when the defendant is free”.

The justice in the United Kingdom uses the
preliminary hearing in order to establish whether there
is evidence to justify the arraignment. The accused
party has the opportunity to acknowledge the
accusation brought against him/her. If there is enough
evidence, the judge sends the case for trial and if he
thinks there isn’t, the case is rejected. The victim of
the offence and other witnesses are, usually,
compelled, to testify during the preliminary hearing.

In France, the judge of the first instance can use
several procedure instruments, such as: issuance of
searching warrants, request of producing certain
evidence and annulment of others, issuance of
warrants for witnesses or demands for experts
opinions and testifies. The instruction judge issues
and order if there is not a file; or he can decide there
is sufficient evidence for a trial and can make a
recommendation for the Court of Appeal for a
preliminary hearing.

If the Court of Appeal supports the
recommendations of the Judge of instruction, they
will send the case to the Cour d’ Assise, the only Court
in France with jury (Court of Appeal and Cour
d’Assise are part of the same instance as the Judge of
Instruction). The Judge of Instruction is notified

References:

through the initial indictment issued by the Public
Ministry.

3. Conclusions

The Preliminary Chamber seeks to solve
matters on lawfulness of the arraignment and of the
evidence.

According to art 54 of The New Criminal
Procedure Cod, the judge of the preliminary chamber
has competence in: verifying the lawfulness of the
arraignment decided by the Prosecutor, verifying the
lawfulness of the evidence and of the procedure
papers drawn up by criminal prosecution authorities,
solving complaints brought against resolutions for
no criminal prosecution or arraignment, and also
other situations, expressly provided by law.

At the same time the judge of preliminary
chamber can judge certain ways of appeal against
resolutions for no criminal prosecution or
arraignment, but also legal disputes against
resolutions on preventive measures in preliminary
chamber on conclusions about the solutions of the
demands and exceptions of this preliminary
procedure.

The preliminary chamber procedure is a
written one, of no more than 60 days since the
registration of the file. This period includes also the
term for solution of possible disputes drawn up,
according to art 347 paragraph 1 of the New
Criminal Procedure Code, by the defendant and by
the Prosecutor against the solution ruled in
Conclusions, by the Judge of Preliminary Chamber.

Recent jurisprudence has registered many
debates on the sanction for non observance of this
term, legally provided. It is considered as a
procedural term and by its violation shall not affect
the validity of the procedure and of the conclusions
of the judge of preliminary chamber, maybe only
disciplinary sanctions for him.

Another debate appeared in the jurisprudence
is the one concerning the 5 day term given to the
Prosecutor by the Judge of Preliminary Chamber in
order to remedy possible errors. According to art 346
paragraph 3, letter a of the Criminal Procedure Code,
this judge shall rule his decision about sending the
case to the Prosecutor’s Office if the Prosecutor
hasn’t remedied the deficiencies within 5 day time.

In absence of deficiencies and if the criminal
prosecution was legal and well grounded, the judge
of preliminary chamber decides on sending the case
to the next phase, judgment on merits, complying
with lawfulness, celerity and equity.

=  Antoniu George and Bulai Constantin, Dictionary of Criminal Law and Procedure (Bucharest; Hamangiu,

2011);
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UNDERCOVER PARTNER

Alexandru MARIAN"

Abstract

The undercover partner takes part in the process of providing the investigating bodies with information. This
institution carries out activities similar to undercover investigator. These both represent a proactive investigating
instrument used by criminal authorities to obtain better results concerning the fight against criminality. Under the cover
another identity, they carefully search for crimes or favorable circumstances for commitment of others new.

Keywords: partner, investigator, investigation, prosecutor, judge.

1. Introduction

The institution of undercover partners was
introduced in the new Criminal Procedure Code by
Law no 281/2003, with the purpose to fight against
criminality

Previously, several acts have been adopted
with provisions on using undercover investigators
(for certain cases, we use “undercover policeman”),
such as Law no 143/2000 on fight against drugs
trafficking and illegal drug use, which by its art. 21
stipulates that: “Prosecutor can authorize the use of
undercover investigators to discover facts, to
identify authors and o obtain evidence in cases where
there are well grounded reasons to consider that a
crime related to drugs trafficking or illegal drugs use
has been committed.”

Law no 218/2002 on organizing and
functioning of Romanian Police sets in its art. 33 that
“in order to prevent and fight corruption, trans-
border criminality, human trafficking, terrorism,
drug trafficking, money laundry, IT crimes and
organized crime, on the demand of the Romanian
General Police Inspectorate, having the approval of
the Prosecutor’s Office of the Court of Appeal, the
Romanian Police can make use of undercover
informers in order to obtain information for a trial.
The Prosecutor’s authorization shall be issued by a
Decree, for a maximum 60 day time which can be
extended, provided there are well grounded reasons;
each time, the extension cannot overpass 60 days.
All these authorizations shall be confidential and not
be made public”.

Law no 39/2003 on prevention and fight
against organized crime stipulates in its art 17, that
“in case there are well grounded reasons that a crime
has been committed by one or several members of an
organized group, that cannot be proved or whose
authors cannot be identified by other means,
undercover policemen can be used to gather
information and identify facts and authors”. These
policemen are employees of the Ministry of Home
Affairs.

*

marian.alexandrul961@yahoo.ro).

According to art 22 of Law n 678/2001 on
fight against traffic with human beings,
undercover investigator can be use to gather
information necessary for the beginning of the
criminal prosecution.

2. Undercover partner

According to art 138 paragraph 10 of the
Criminal Procedure Code, undercover investigators
are persons using false identity in order to obtain
information and data about a committed crime. The
provisions on undercover investigators provided
both by the Criminal Procedure Code and by special
laws, allow us to have different approaches of this
institution.

According to art 141 paragraph 1, letter a of
Criminal Procedure Code, undercover investigators
are used when “there is reasoned suspicion about the
preparation and about a committed crime against
national security provided by the Criminal code and
other special laws, such as crimes involving drug
trafficking, arms trafficking, human being
trafficking, terrorism or assimilated to them, such as
financing terrorism, money laundry, counterfeiting
money or other values, electronic payment
instruments, blackmail, deprivation of liberty, tax
evasion, in case of crimes of corruption, crimes
assimilated to those of corruption, crimes against
financial interest of European Union, crimes that are
committed by means of IT or electronic
communication devices or in case of other crimes
provided by laws with punishment by prison of 7
years or more or if there is a reasoned suspicion
about a person being involved in criminal activities
related to the above mentioned crimes”.

Using false identity, pursuant to law,
undercover investigator can gather information on
the crime, on the persons suspected of committing or
having committed a crime. Their actions cannot be
considered as constraints or encouragement to
committing or continuing to commit crimes.

PhD Lecturer, Faculty of Law and Administrative, Sciences “OVIDIUS” University of Constanta, Romania, (e-mail:



Alexandru MARIAN

11

Undercover investigators are special policemen
assigned to do this with clear purpose of gathering
information.

We considered necessary to make mention all
these legal acts which regulate the institution of
undercover investigator as the undercover partner we
analyze in this work does the same actions as the
undercover investigator. The law doesn’t define the
partner but we can adopt the definition of the
collaborator of justice, as in the Recommendation no
9/2005 of the Committee of Ministers of the member
states of EU on protection of witnesses and
collaborators of justice? .

Thus, a collaborator of justice is the person
who faces criminal charges or has been convicted of
taking part in a criminal association or other criminal
organization of any kind or in offences of organized
crime, but who agree to cooperate with but who
agree to cooperate with criminal justice authorities,
particularly by testifying about a criminal
association or organization, or about any offence
related to it or other serious crimes.

The undercover partner is the person assigned
to obtain information just like the undercover
investigator with the purpose of gathering
information about crimes and their authors.

As the specialized literature doesn’t offer a
definition for undercover partner, many times it was
described as an undercover investigator but to use it
this “to cover also the activity carried out by a person
who is not employee of the police, is illegal 2.

Others® think that undercover partner is the
person who “within the limits of permission given by
the Prosecutor carries out certain actions to discover
crimes, to identify authors and to obtain useful data
to establish the existence of a crime and start the
process of holding authors criminally liable”.

Law no 143/2000* on prevention and fight of
illegal drugs trafficking and use, with its article 22,
stipulates the employment of partners, meaning
specially trained policemen acting as undercover
investigators, and their collaborators who can obtain
drugs, essential chemical substances, pursuant the
previous authorization of Prosecutor, in order to
discover criminal activities and identify criminals.

Thus, a collaborator of the undercover
investigator can be a police informer or a person
investigated in another case, who decided to
cooperate with judicial bodies in order to discover
crimes and identify their authors.

A more extended definition would say that any
person, no matter if he is member of not of a police

or informative structure, who helps during the
actions of discovery, research, investigation and
bring to justice those who committed the crime.
Thus, collaborators can be both informers and
persons accused for having committed crimes, but
also persons who testify about crimes which are not
related with them in any way.

Provisions of art 148 paragraph 5 of Law no
143/2000 state that undercover investigators obtain
information, based on the Prosecutor’s authorization
who is the beneficiary of this information. The
prosecutor surveillance and carries out the criminal
prosecution.

For this, undercover investigators draw up
minutes.

The fact that the undercover partner is allowed
to get drugs, chemical substances and precursors, is
possible due to the Prosecutor’s permission, which is
also mentioned in a minutes, the only document
considered evidence.

The partner can be heard but only as witness
with protected identity, as specified by law at art
125-130 of Criminal Procedure Code.

The importance of the activity done by the
undercover investigator and partner led to the
necessity of United Nations Convention against
Transnational Organized Crime: each state shall take
appropriate measures in order to encourage persons
who participate or who have participated in
organized criminal groups to supply information
useful to competent authorities for investigative and
evidentiary purposes on such matters as: identity,
nature, composition, structure, location or activity of
these groups; links including international links,
with other organized criminal groups; offences that
organized criminal groups have committed or may
commit; to provide factual, concrete help to
competent authorities that may contribute to
depriving organized criminal groups of their
resources or of the proceeds of crime®.

Each state shall consider providing for the
possibility, in appropriate cases, of mitigating
punishment of an accused person who provides
substantial ~ cooperation in investigation or
prosecution of an offence or organized crime.

These persons shall be granted protection
against possible threats or acts of violence or
intimidation. These references concerning the
partner institution

Are provided by art 15 and art 16 of Law no
143/2000 on persons who have committed an illegal
substances offence and who decided to cooperate

* Recommendation no 9/2005 of the Committee of Ministers on witness protection and collaborators of justice, adopted at the 924" meeting
of the Ministers Deputies, published in Romanian on https://wcd.coe.int/ViewDoc.jsp?id=1597817&Site=COE.

2 Puscasu V., Undercover agents, illegal challenge of the offence. Opinions (1). *‘Criminal Law Notebooks” no 2/2010, p. 32.

% Dascilu I. et al, Drugs Criminal Organization, Publishing House Sitech, Craiova, 2008, p. 337.

4 Law no 143/2000 on fight against drug trafficking and illegal use, published in the Romania Official Gazette” Part I, n 362 of 3 of August

2000.

® Pasca Ioana-Celina, Aspects on the use of undercover collaborators in Romanian criminal judgment. Their institution in the new criminal
law, Faculty of Law and Administrative Sciences, University of West of Timigoara.
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with judicial authorities to identify and punish others
who committed offences involving drugs trafficking.
These collaborators, who committed one of the
offences provided by art 2 — 10 of this law, who have
cooperated and informed about other offenders, are
to have their punishment mitigated by half.

On the other hand, the law stipulates also a case
where the punishment is no longer enforced for the
person who, before the beginning of the prosecution
informs the authorities about his participation in a
group or in an agreement to commit one of the
offences provided by art 2-10, allowing identifying
and bringing to justice of other participants®.

Such benefits are also mentioned by law no
39/2003 on prevention and fight the organized
crime’.

Art 9 paragraph 2 of this law states half of the
legal punishment for the person who committed one
of the crimes provided by art 7 paragraph 1 or 3 of
the same law and who, during criminal prosecution
or judgment, informs and facilitates the
identification and the bringing to justice of one or
several members of a criminal group.

This category of collaborators is not regulated
by Criminal Procedure Code or by any other law;
that’s why we think that any person can become a
collaborator. This does the same things as the
undercover investigator, without being a police
officer or agent and therefore we can ask about the
difference between them.

We also remark that the lawmaker didn’t state
anything about the conditions or limits of the
partnership or its duration

Compared to the informer who is a person who
is not involved in the criminal activity and who
informs about facts he accidentally found out, the
collaborator is a well known in these criminal groups
and often collaborates with judicial authorities.

According to provisions of art 148 paragraph 5
of the Criminal Procedure Code, only investigators
can carry out investigating actions. Thus, thinking
that collaborator enjoys the same authorization as the
investigators is an extended interpretation of the law.

Assignment of an investigator and the choice
of a collaborator imply necessary measures of
recruiting, selection and training.

Both of them must be familiar with the world
of criminality, its modus operandi, its slang; they
must be members of the action zone, have the same
origin or, at least, the same education like other
criminals; they must have self esteem, be able to
assess correctly reality and have good memory and
patience.

Many expressed their opinions® about the fact
that the papers the collaborators draw up are
absolutely null for the criminal investigation
process, according to art 102 paragraph 2 of the
Criminal Procedure Code related to art 280 Criminal
Procedure Code.

Therefore, the only possibility to contribute to
unveil the facts and identify the author is the hearing
a witness according to art 114 of the Criminal
Procedure Code.

Jurisprudence often encounters situations
where a person commits offences and draw up
several reports in order to obtain several reductions
of the punishments.

The High Court of Cassation and Justice
motivated a rejection of the appeal made by a
defendant, pursuant to art 19 of Law no 682/2202
and art 16 of Law no 143/2000, stating that: “the
person who committed on of the crimes provided by
art 2-10 of Law no 143/2000, and who during the
criminal prosecuting informs and helps to identify
and bring to justice other offenders related to drug
crimes, enjoying the mitigation by half of the
punishment limits according to art 16 of Law no
143/2000, cannot be granted a new mitigation by
half of the punishment as the provisions have the
same content™®.

As using collaborators is a common practice,
sometimes their activity exceeds their competences
and become similar to the provocateur.

There are opinions®® according to which “in
order to enter under the incidence of art 101 Criminal
Procedure Code, the provocative activity of a crime
must have clear form of instigation to initiate in a
person’s mind the idea to commit an offence; it
cannot be represented by requests, deception,
innuendos, false promises, threats, blackmail,
harassment or repeated demand based on mutual
sympathy.”.

The High Court of Cassation and Justice
decided that'' “there is no violation of art 101
paragraph 3 of Criminal Procedure Code, as it is not
a instigation to commit offences, given the fact that
the defendant involvement in drug trafficking was
known both by the collaborator and the defendant. In
other words, the defendant already had a tendency to
commit such offences (taking into account that at
that time he was already brought to justice for similar
actions); the fact that the defendant committed the
offence after he had been contacted by co defendant,
who had talked with collaborator on buying a drug
quantity, doesn’t confer the later a provocateur
feature as it is provided by art 101 of Criminal

& Art. 15 of Law no 143/2000 on fight against drug trafficking and illegal use.
" Law no 39/2003 on prevention and fight against organized criminality, published in the Official Gazette. Part I no 50 of 29" of January

2003.

8 Heghelegiu L., Undercover investigators, Magazine of Criminal Law no2/2005, p. 119.

® High Court of Cassation and Justice, Criminal Section, Decision no 545/2004, published in Magazine of Criminal Law no 2/2005, p.155.
10 Florian C., Undercover investigators, Magazine of Criminal Law no 2/2007, p. 133.

 High Court of Cassation and Justice, Criminal Section, Decision no 3547/4" of November 2008.
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Procedure Code and sanctioned by the European
Court of Human right in its jurisprudence”.

That is the reason for which there should be no
confusion between the activities of determining, of
inciting, if there is no clear evidence of intention,
wand those of creating some opportunities or some
favorable conditions to carry out an illegal action,
conceived and continued on his own.

Sometime, it the collaborator who incites,
determines or pushes, even by material cooperation,
to commit a crime so that afterwards he should
benefit from a reduction of the punishment, as set by
law.

That is why we strongly think some clear
regulations to be adopted to state the circumstances
where we have instigation and to forbid these
practices as the content of art 101 paragraph 3 of
Criminal Procedure Code stipulates the elimination
of the illegal evidence.

The only documents that regulate the
institution of the collaborator are the special laws.
The competences of the undercover collaborator
were considered similar to those of the undercover
investigator.

The tasks of the undercover partner have been
set by the extensive interpretation of the definition of
the definition of the undercover investigator.

Thus, the Criminal Procedure Code decided to
make use of undercover investigators and therefore
of collaborators only when “the measure is necessary
and proportionate with limitation of fundamental
rights and freedoms, given the characteristics of the
cause, the importance of information and of
evidence!?”.

Collaborator can be heard as witness as it is set
by art 125-130 of Criminal Procedure Code, defining
a new category of witness, the threatened one who
receives additional protection, according to art 126-
129 of Criminal Procedure Code.

3. Conclusions

Using the undercover investigator and partner
helps to obtain information concerning crimes. The
undercover investigator has to report to the

References:

Prosecutor in charge with the case periodical reports
on his activity. Such reports are confidential and they
are drawn up by investigators based on the data
obtained, together with all the details of the activities
carried out by them, all focused on serious offences,
committed or which are being prepared to be
committed, and on their authors.

The partner obtains data and information,
sometimes even pieces of evidence, that he gives to
the undercover investigator. This one writes the
minutes about the actions undertaken by him and by
the partner.

Both of them can be heard as witnesses during
a trial, according to art 125 of the Criminal
Procedure Code, without being asked about their
person.

Authorities want to keep their identity
confidential, in order to offer protection to them and
their families and at the same time to continue their
activity inside criminal groups and protect the
methods.

When there is a risk concerning the hearing of
these persons during the trial, the prosecutor can
inform the judge for rights and freedoms on
anticipated hearing according art 308 and 352 of the
Criminal Procedure Code. If, afterwards, during the
trial, this is no longer possible, and if they have
already testified before the prosecuting bodies or the
judge for rights and freedoms, pursuant to art 308 of
the Criminal Procedure Code, the Court shall decide
that the statement be read and taken into account
while judging the case.

In our opinion, the Romanian law doesn’t offer
a satisfying explanation on the fact that these
undercover investigators or partners, or collaborator
in justice can commit offences in order to gain
respect and confidence of the members of the
criminal groups.

We consider that the crimes committed inside
the criminal groups must be thought absolutely
necessary and less serious than those for which they
obtained permission from the prosecutor and totally
proportionate to the envisaged purpose.

Therefore, we think that our legal system should
consider offering clear rules concerning this issue.

=  Recommendation no 9/2005 of the Committee of Ministers on witness protection and collaborators of justice,

adopted at the 924" meeting of

Ministers Deputies, published in Romanian on

https://wcd.coe.int/ViewDoc.jsp?id=1597817&Site=COE;
= Puscasu V., Undercover agents, illegal challenge of the offence. Opinions (I). “Criminal Law Notebooks”

2(2010), p. 32;

= Dascilu I et al, Drugs Criminal Organization, Publishing House Sitech, Craiova, 2008, p. 337;
= Law no 143/2000 on fight against drug trafficking and illegal use, published in the Romania Official Gazette”

Part I, n 362 of 3™ of August 2000;

12 Art.148 par.1, letter. b of Criminal Procedure Code.
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THE PRINCIPLE OF SEPARATION OF JUDICIAL FUNCTIONS
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Abstract

The fundamental principles of the criminal procedure are general rules applicable throughout the criminal procedure
in order to achieve its purpose. The fundamental principles are covered by art. 2-12 C.C.P. and are: the legality of criminal
procedure, separating the functions of the judiciary, the presumption of innocence, finding out the truth, ne bis in idem, a
requirement for moving and exercising penal action, is fair and reasonable term of the criminal trial, the right to liberty
and security, the right to defence, respect for human dignity and privacy, the official language and the right to an interpreter.
The European Court of Human Rights is conscious that by protecting the fundamental principles it does not only aim at the
protection of super eminence of the inextricably right tied to the state of law. These principles represent a set of obligations
imposed on the State that has as the sole purpose the protection of fundamental rights and freedoms.

Keywords: right to defence, presumption of innocence, guaranteeing the freedom of the person, the legality, the

separation of judicial functions.

1. Introduction

The current criminal procedure code brings
important changes to some of the old code of
criminal procedure, but devotes a number of new
institutions, which have not existed in our criminal
procedural legislation. All of these changes are
reflected primarily in Title | of the General Part of
the Code, which governs the procedural criminal law
principles.

In connection with the principle of separating
the functions of the judicial doctrine, the following
conclusion was reached, namely, that there are 3
functions: judicial prosecution, defense and
jurisdiction (criminal law conflict substantially in
the courts of law), showing that they are resolved, by
the authorities of their respective differentiated
parties involved in the criminal proceedings.?

It may thus be inferred that the legislature did
not take into account the doctrine opting for
regulating four functions which are incompatible
with the exercise of other functions, unless the
function available on the rights and freedoms of
individuals during criminal investigation and
verification of the legality of sending or not sending
to court, which are compatible with one another; cf.
art. 3 para. 3 C.c.p.

A number of issues concerning the
incompatibility of judicial functions in the same case
were put into the jurisprudence of the ECHR, laid
down a clear situation regarding the impartiality of
the Court which adjudicates the case fund and the

judge who ordered the preventive measure of
preventive arrest or arranging the sending to court.3

So, the jurisprudence of the ECHR is labile,
and felt that taking preventive measure by the Court
is not sufficient to establish bias judgment, but there
must be objective justified grounds with regard to its
impartiality.*

Thus, such acts are related to the function
available on the rights and freedoms of individuals
in the phase of the criminal prosecution, as was
provided for in the present Code of criminal
procedure, providing however an incompatibility
between it and the function of the Court, while the
two functions are not incompatible in terms of the
ECHR’s jurisprudence.®

2. Content

In the framework of the principles which
guarantee respect for the rule of law, we find:

- the legality of the criminal process;

- the separation of the judicial functions

- finding out the truth

- ne bis in idem

As shown in literature, we can define the
General principles of law as the fundamental
prescriptions containing essential ideas must
permeate any rule of law with a legal phenomenon,
having a creator role, but also by the fact that they

* Assitant Professor, PhD, The Faculty of Law and Administrative Sciences, Valahia University of Targoviste, (e-mail:

denisa.barbu77@yahoo.com).

1 D. Barbu, Principiile procesului penal, Ed. Lumen, lasi 2015, p. 13.

2 M. Damaschin, Dreptul la un proces echitabil in materie penald, Editura Universul juridic, Bucuresti, 2009, p.108.

8 CEDO, Decizia Garrido c. Spania din 22 martie 2000.

4 CEDO, Hauschildt c. Danemarca, 24th May 1989; G. Mateut, Tratat de procedurd penald. Partea generald, vol. 1, Editura C.H. Beck,

Bucuresti, 2007, p. 270.
5 D. Barbu, op. cit., pp. 17-18.
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basically contain objective conditions which need to
be in any law.®

The separation of judicial duties is a
fundamental principle that binds rather judicial
functions by the separation of the incompatibility.

The resolution of the criminal case involves the
exercise of several judicial functions throughout the
criminal process’:

A. the function of prosecution®: the prosecutor
and the criminal investigation bodies gather
evidence to determine whether or not there are
grounds for referring to court.

B. the function available on the fundamental
rights and freedoms of the individual in criminal
investigation: the judge of rights and freedoms (with
the exceptions stipulated by law) has on the acts and
the measures under criminal prosecution that restrict
the fundamental rights and freedoms of the
individual (the right to liberty, to privacy, etc.)®

- judicial review through the judge of rights
and freedoms guarantees the rights and freedoms of
persons involved in criminal proceedings.

Within this function, the judge of the rights and
freedoms pronounces with regard to:

a) preventive measures:

- taking the measure of pre-trial detention or
arrest;0

- the confirmation of the mandate of preventive
arrest issued in absentia;

- the extension of the pre-trial detention
measure or arrest;

- the replacement of judicial control or measure
of judicial control on bail with the measure of arrest
at home or arrest;

- the settlement of termination by operation of
law, revoking, replacement of the measure of pre-
trial detention or arrest;

- the complaint lodged by the defendant against
the order of the Prosecutor took the measure of
judicial control or judicial review or control on bail,
etc.

b) the consent searches or domiciliary or the
use of special informatics methods and techniques of
monitoring or research, as well as other methods of
proof:

- the settlement proposal authorizing the
Prosecutor to carry out an informatics or domiciliary
search;

- the resolution of the Prosecutor’s proposal for
approval of technical supervision;

- the confirmation of technical supervision
measure authorized under the emergency conditions
by the Prosecutor;

- the resolution of the Prosecutor demand
extension of mandate of survey;

- the settlement proposal authorizing the
Prosecutor to obtain general data or processed by
providers of publicly available electronic
communications networks, other than the contents of
communications and retained by them;

- the settlement proposal authorizing the
Prosecutor to obtain data on the financial status of a
person.

C) precautionary measures:

- the resolution of the appeal brought against
the order of the Prosecutor regarding precautionary
measures;

- the resolution of the Prosecutor’ s proposal to
capitalize the assets, when there is no consent of the
owner;

- the resolution of the appeal brought against
the conclusion of the recovery of seized assets, when
there is no consent of the owner;

- challenging the Prosecutor’s solution of
things.

d) provisionally safety measures:

- the obliging to the provisional medical
treatment/ provisional medical hospitalization of a
suspect or accused in the criminal investigation
phase;

- the lifting of the provisional measure obliging
to the medical treatment/provisional medical
hospitalization of the suspect or accused;

e) other procedures under C.c.p.:

- hearing the witness in accordance with
anticipated hearing;

- taking, extension, revocation of the measure
non-voluntary hospitalization in the clinic to carry
out forensic psychiatric expertise;

- physical examination of a person in the absence
of the consent of the person concerned;

- the issuance of the mandate of remembrance
at the request of the public prosecutor in which to
execute the mandate of remembrance is necessary
the penetration without consent in a home or
establishment, in the framework of criminal
prosecution;

- the opposition concerning the reasonableness
of overdue the criminal prosecution;

These two functions are exercised within the
criminal investigation phase.

C. The function of checking the legality of
bringing or non-bringing to trial is exercised by the
judge of the preliminary room which verifies the
legality of bringing to trial act and the evidence on

& M. Niemesch, Teoria Generald a Dreptului, Editura Hamangiu, Bucuresti, 2014, p.62.

" D. Barbu, op. cit., pp. 23-30.

8 1. Neagu, M. Damaschin, Tratat de procedurd penald. Partea generald, Ed. Universul juridic, Bucuresti, 2014, p.61.

® Ibidem, p. 7.

10 In the competence of the rights and judgments there is also the conclusion of the defendant request regarding home arrest, in order to

permit leaving the house.
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which it is based and also check the legality of the
solutions for bringing to trial.

D. The Court Function*! shall be carried out by
the Court in legality established panels (art. 3 para. 7
C.c.p.). It specifies the phase and consists of;

- the management of the probation

- the assessment of the evidence for the
purpose of the pronouncement of a judgment

- the verification of the claim made by the
solidity of the Prosecutor, to the parties and to the
trial subjects being guaranteed the rights in the
article 6 of ECHR.

From our point of view, although the
legislature has omitted, there is also the function of
the enforcement of criminal judgments.

From these judicial functions, there are
exceptions:

- under article 3 paragraphs 3, the function of
checking the legality of bringing/not-bringing to trial
is compatible with the function of the judgment-
judge of preliminary chamber will participate in the
preliminary judgment of the case (art. 346 para. 7 —
the Chamber judge which ordered the start of the
preliminary judgment exercised the function of the
Court in question).

- by default, it has been waiver form the
provision on the rights and freedoms of the
individual, these tasks can be fulfilled by other
judicial bodies:

- art. 141 para. 1 of C.c.p.- authorization by the
Prosecutor of the interception of calls for a
maximum of 48 hours;

- art. 209 of C.c.p.- suspect apprehension or
accused of the criminal investigation or Prosecutor
for not more than 24 hours;

- art. 203 paragraph 2 of the C.c.p. Prosecutor
has judicial preventive measure control against the
culprit®2,

References:

The effects of the separation of judicial
functions!®:

- It strengthens the protection of the
fundamental rights of the persons concerned in the
criminal proceedings;

- by separating the function of criminal
prosecution of the provision with regard to
fundamental rights and freedoms, it protects the right
to liberty of the person, the right to privacy;

- by separating the function of criminal
prosecution of the verification of the legality of
sending trial protections, a fair trial is carried out*.

3. Conclusions

What should be noted is that this principle
takes into account only judicial bodies with
competencies in criminal procedure, without the
injured individuals or on the defendant. Thus, it
refers only to the separation of the activities of
judicial bodies, regardless of the phase they are in
criminal procedure, regulating a situation in fact and
giving an important role of defense by erecting a
correlative function at the level of the indictment.*®

However, the legislature did not expressly
enshrine the separation of the judicial functions of
the Court, the prosecution and the Defense - for
various reasons, primarily because it does not
provide a clear principle of prosecution, because the
Prosecutor cannot withdraw charges after bringing
into court by seizing the appeal court, so as not to be
possible to continue the trial in the absence of
criminal accusation.'®

Also, it was not expressly regulated the
function of defense, although the code enshrines the
fundamental principle for the rights of defense.
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Abstract

First, | wish to make a presentation of historically institution and subsequently parallels between past and current
regulators to expose whether the legislature has reached desire - namely ensuring effective protection of witnesses
threatened and vulnerable. Also, | decided to analyze the topic from the perspective of the criminal procedural provisions
of Law 682/2002 and witness protection, which are republished to expose the conditions and criteria by which to ensure
this status. | also want to present besides theoretical and practical ways in which the National Office for Witness Protection
gives effective legal provisions. Not least, | will bring criticism of current regulation and not by law ferenda proposals.

Keywords: hear witnesses, protective measures, threatened witness, danger, vulnerable witnes.

l. Introduction

One of the most important guiding ideas of the
criminal trial is finding out the judiciary truth,
meaning the achievement of consistency between the
surrounding reality at the time of an offense and
conclusions the judicial bodies reached following the
submission of evidence in criminal proceedings.

At the foundation to establishing the truth in a
criminal case are witness statements that are useful
to judicial bodies so that any person who has
committed an offense provided under the criminal
law to respond according to his/her guilt and no
innocent person may be criminally prosecuted.

Relative to this category of procedure subjects,
as the jurist philosopher Jeremy Bentham sustains, in
conducting a difficult criminal trial, the witnesses are
believed to be called the eyes and ears of the justice.
The statement of these procedure subjects is
particularly critical in the proceedings, and not
infrequently the courts have tipped the scales of
justice based on these confessions. Regarding the
testimony, Alfred Binet said that a testimony can be
accurate and also completely false.

In criminal proceedings several people can be
heard, witnesses also being included in their
category. Pursuant to provisions under Art. 114
C.p.c. any person who has knowledge of facts or
circumstances which constitute evidence in criminal
case can be heard as a witness.

In the fight against organized criminal groups in
particular witnesses are the only people who can
provide conclusive evidence to the judicial bodies so
those who commit such crimes to be held criminally
accountable. Very often, those who violated the legal
compliance relation are trying to prevent these
witnesses to testify, resorting to teasing or even
aggressive techniques and methods. Given the fact that
these witnesses fear for their or their family life or

health, call for support from the state against blackmail,
intimidation which they could be exposed to.

Witness protection is the process whereby
procedural and non-procedural specific witnesses
protection measures are ordered for those who testify
in criminal proceedings in order to efciently ensure
their safety - and sometimes for their relatives -
before, during and after their testimony?.

Il. Generalities about the status of
threatened witness

Threatened witnesses institution is not a new
aspect in the new coding but it should be noted tha
fact that substantial changes have been made that
make the new provision to enjoy the clarity of the
legislature.

The legislature intends to qualify this category
as being a distinct one when considering how the
magistrate will decide upon assessing the evidence.
Thus, the samples do not have a predetermined value
and they are subject to free assessment of the judicial
bodies following consideration of all the evidence in
the case. However, inasmuch as the judge considers
that in that case a solution of conviction, waiver of
punishment or sentence postponment should be
applied, judgment can not be based mainly on
statements of the investigator, of collaborators or
protected witnesses.

We welcome the position that the legislature
sought to amend the legal provision and regulate the
fact that these statements should be viewed with
skepticism and to be useful in order to establish the
truth only to the extent that they can be corroborated
by other evidence.

Separate from the provisions that we find in the
Code of Criminal Procedure we observe that Law
682/2002 on the protection of witnesses also ensures
the protection and assistance of witnesses, of whose

" Permanent Attorney-at-law in the Bucharest Bar, PhD. Discipline of criminal procedural law Nicolae Titulescu University (e-mail:
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1 Remus Jurj-Tudoran Special surveillance methods and protection of witnesses in complex criminal cases, C.H. Beck Publisher.
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physical integrity and liberty is threatened. We find
that there is no overlap between the two rules
invoked, the provisions of the special law being
more comprehensive and useful to supplement the
provisions of the common law.

I11. Methodology of granting the status of
threatened or vulnerable witness

We note that we will analyze the institution
subject to discussion on one hand in the light of the
provisions of criminal procedure and on the other
hand considering Law 682/2002 on witness
protection. At the same time, we make reference to
the old provisions of the criminal procedure code to
expose the innovations brought by the legislator to
the procedural legislation.

Thus, the witness is granted this status on the
suspicion that life, physical integrity, freedom,
property or professional activity or family member?
thereof may suffer changes following the elements is
about to provide to judicial bodies.

The institution was introduced in the old
criminal procedure code by Law 281/2003 and it was
governed under Articles 86-86°. We find that on one
hand the legislator has broadened the scope of the
situations in which a threatened witness status may
be attributted, namely when the goods or
professional activity of the witness could be in
danger and on the other hand extension of the effects
is only limited to family members and not on any
other person, as it was stipulated before.

According to the special law the notion of
witness means the person who is in one of the
following situations:

1. is a witness, according to the Code of
Criminal Procedure, and by his/hers statements
providing information and data crucial for finding
the truth about serious crimes or which contribute to
prevention or recovery of major damage that could
be caused by committing such offenses;

2. without a procedural capacity in the case, by
crucial information and data he/she contributes to
uncovering the truth in cases of serious crimes or to
prevent major damage that could be caused by
committing such offenses or their recovery; this
category includes a person who is a defendant in
another case;

3. he/she is executing a custodial sentence and,
through crucial information and data that he/she
provides, he/she contributes to uncovering the truth

in cases of serious offenses or to prevent or to
recover major damage that could be caused by
committing such offenses.

Also, according to the special law, the
protected witness is a witness, his/her family
members (spouse, parents and children) and close
persons thereof (the person to whom the witness is
connected through strong affective relationships).

We find, therefore, that Law 682/2002 on
witness protection conferres this quality to more
categories of people, expanding the scope of those
who will contribute to finding the truth in a criminal
case and who is necessary to benefit from state
protection.

The provisions of the criminal procedure are
consistent with the considerations of the decesions of
the European Court of Human Rights which state
that Article 6 of the Convention does not explicitly
requires consideration of the interests of witnesses in
general and of victims of the crime in particular.
However, their life, freedom or safety may be
jeopardized, as well as other interests that fall within
the scope of art. 8 of the Convention. Such interests
of victims and witnesses are protected in principle by
other substantial provisions of the Convention,
which means that the signatory states should
organize their criminal proceedings in such a way
that those interests are not put unduly at risk®.

Leaning over the provisions of criminal
procedure, we find that the legislature does not
confer the status of threatened witness to a person
depending on the seriousness of the offense
committed in that case, so the institution can apply
whatever penalty provided by law for the offense
concerned.

The literature states the view that the notion of
threatened witness or vulnerable witness should be
extended to co-accused who is willing to provide
statements that bring criminal liability of the other
perpetrator because: in factual terms, there is no
distinction between actions that could be exercised
against him/her and the consequences he/she might
suffer in comparison with those brought against a
witness.*

Pursuant to provisions under Art. 113 C.p.c.
the injured party and the civil party benefitis from
protection measures regulated by the legislator for
threatened or wvulnerable witness, when the
conditions provided by law are met. Also,
undercover investigators and collaborators with real
identity or another assigned identity can be heard in
criminal proceedings, taking into account the special

2 according to Article 177 C.C. a family member means: ascendants and descendants, brothers and sisters, their children, and people became
by adoption law, such relatives; husband; persons who established relationships similar to those spouses or betwen parents and children where
they live toghether. The provisions of criminal law concerning family member within the limits provided in par. (1) shall apply in the case of

adoption, and its offspring or adopted person in relation to natural relatives.

3 See ECHR judgment of 26" of March 1996 in Case Doorson v. The Netherlands, par. 70.
4 Nicholas Volonciu, Andreea Simona Uzldu, Raluca Morosanu, Georgiana Tudor, Daniel Atasiei, Corina Voicu, Cristinel Ghigheci Victor
widow, Teodor Viorel Gheorghe Catalin Mihai Chirita new Code of Criminal Procedure, commented, Hamangiu Publishing House, Bucharest

2014, p. 311.
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provisions where threatened witnesses are heared. It
is stated in the legal doctrine that the same protection
should be given to the experts.

IV. Protection measures that may be
ordered for witnesses

During the criminal proceedings, when the
witness is given the status of a threatened person, the
prosecutor, will compulsorily have to apply the
following steps to protect the life, integrity or
property of the person providing relevant
information to the judicial bodies:

witness home or temporary housing
surveillance and security providing;

escorting and securing witnesses or members
of his family while traveling;

Identity Data Protection, by giving a
pseudonym the witness will sign the testimony with;

examination of the witness without him/her
present, by means of audiovisual, transmitting with
voice and image distorted when other measures are
not sufficient.

These safeguards regulated by the legislature
are aimed on the one hand to anonymisation of
witness so the suspect or defendant or intermediates
thereto may not recognize the witness person such as
to be unable to exert pressure or threats thereof or
worse than this in order not to threaten his/her life or
integrity.

Analyzing the covered measures we note that
we face two hypotheses relative to the person of the
witness. Thus, the first assumption is that the identity
of the witness was never known by the suspect or
defendant and in such case a pseudonym should be
granted and also his/her hearing by audiovisual
means and the second hypothesis is that the real
identity of the witness is known and pressures or
threats have been exercised thereof or on family
members, and in such circumstance arises the issue
of his/her protection, in which sense it is required to
be supervised and accompanied to ensure a
permanent protection.

Under the special law, the legislator lists
additional safeguards and specialized assistance,
such as witness protection in a state of detention,
arrest or serving a custodial sentence, in conjunction
with the bodies administrating the detainment,
identity change, change of appearance, reinsertion in
another social environment, professional retraining;
job change or security; providing an income until
inding a job.

Safeguards consisting of surveillance and
guarding the house of the witness or providing a
temporary shelter and companionship or providing
protection of the witness or members of his family
during travel will be enforced by people who work
in the National Office for Witness Protection that is
an operating unit of the Ministry of Internal Affairs,

directly subordinated to the General Inspectorate of
Romanian Police having general jurisdiction, by the
police units operating in that case, prison
administration, educational center or detention
center.

Looking at both the provisions of the criminal
procedure law and the special law rules, we raise the
question whether this status of threatened witness
will be assigned only with the witness approval or
the judicial body could do it even against his/her
will. We find that Law 682/2002 states that the
consent of the witness is required in order to be
included in a protection program. In our opinion, it
is also necessary the manifestation of will in a
positive sense by the witness where he/she was
granted refugee status under the rules of criminal
procedure, because this one can assess clearly
whether life, integrity, goods, professional activity
could be threatened by the information he/she
provides in a criminal investigation.

V. Judicial bodies competent on the status of
threatened witness

Judicial bodies competent on granting this
status to the witness are the prosecutor, judge of
preliminary chamber or trial court depending on the
stage of the proceedings in which lies the criminal
trial at the time the witness is exposed to one of the
situations presented by law. Thus, a request to the
judge for rights and freedoms requesting the
arrangement of such a measure or verification of its
legality will obviously be rejected as inadmissible.

We shall note that the prosecutor may order the
protection of the threatened witness either ex officio
or upon the request of the witness, of one of the
parties or a procedural subject. It will decide by a
reasoned order that will not be found in the case file
because of the confidentiality reasons. Thus, if the
witness would be given a pseudonym, the identity
and actual address will be mentioned in a register
which also will be kept under special conditions.

The protection measure taken in the
prosecution stage will be maintained as long as the
cause that determined its establishment exists and
the prosecutor will have the obligation to check at
reasonable intervals whether it is still necessary. If
the threatening condition did not stop, the protection
measure can be maintained throughout the criminal
proceedings. Drawing a parallel with Law 682/2002
and Government Decision no. 760 of 14 May 2004
approving the regulation implementing Law no.
682/2002 on the protection of witnesses we find that
the measure can be maintained as long as necessary,
even after the completion of criminal proceedings.

In the preliminary chamber procedure we find
that this measure may be ordered by the judge for
preliminary chamber ex officio if it finds that there
was a threat for the witness or upon the notification
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of the prosecutor. We find as objectionable this legal
text by the fact that on one hand the witness, parties
or injured person is/are not conferred with the
possibility to require the implementation of
protection measures and on the other hand we deem
impossible the hypothesis according to which the
preliminary chamber judge finds that the witness is
in one of the situations where protection is required,
given that in this procedure no evidenceis
administered. Perhaps the legislator has given an
opportunity to make such requests only to the
prosecutor and preliminary chamber judge, because
at the time when the criminal code of procedure
entered into force, the defendant only and not the
other parties or the injured person could participate
in the preliminary chamber procedure. To the extent
that such a situation occurs, in our opinion, the
witness may make a request to the preliminary
chamber judge and if he shall deem appropriate, he
will take this measure of protection.

In practice, the courts® before the entry into
force of the Criminal Procedure Code, it was decided
that the request of the petitioner, before the court, to
be included in the Program of witness protection is
inadmissible because the law stipulates cumulative
fulfillment of the conditions laid down in art. 4 of
Law 682/2002 and governs a special procedure in
this respect, initiation of which falls within the
jurisdiction of the criminal investigation body or of
the prosecutor verifying the compliance with the
requirements of law in order to formulate a proposal
for inclusion in the program, the Court having no
capacity from this perspective.

In front of the court, the legislator rightfuly
understood to establish the same holders as in the
prosecution stage except the suspect given the fact
that this procedural subject cannot participate in this
capacity during trial. The ex officio court may also
order one of the protection measures listed above and
additionally may decide to not make public the trial
session at the hearing within which the witness shall
be heard.

On the termination of these protection
measures, we note that, in the prosecutor’s case only,
the legislator stated the obligation to check if the
conditions that determined the protection measures
shall be maintained and that the possibility for the
trial court to rule on their termination was no
regulated. We believe that in such a situation, the
judge is competent to order, pursuant to art. 52 and
art. 351 par. 3 Ccp because, after the case came
within the competence of its administration, any
measure can be taken by the court only, being

inadmissible - for reasons of independence of the
magistrate in the settlement - for another body to
decide the case, even on incidental matters®.

Depending on the person making the request,
we note that the legislator establishes distinct ways
to prove that the witness is in threat. Thus, if the
prosecutor makes the proposal, the request shall
contain the name of the witness to be heard during
the trial and the actual reasons on the severity of the
threat and the need for the measure. Instead, if the
request is made by the other holders, the court may
order the prosecutor to conduct some research on the
merits of the request for the establishment of
protection measures. That means that during the
trial, the prosecutor may perform prosecution
activities that will be considered by the trial court.

The procedure is conducted in a closed session,
in the presence of the prosecutor and in the absence
of the person who made the request. The trial court
will decide in a ruling that is not subject to appeal
and it shall be kept in confidence in a specially
provided place at the court.

VI. Hearing of the protected witness

Both in the criminal prosecution and during the
trial, the witness whom was given a protected
identity will be heard by audiovisual transmission
means without having to be physically in the office
of the criminal investigation body or the court.
Specifically, he will be in another room or location
and a live voice distorted and blurred image
transmission will be performed.

The practical application of these procedures
require certain organizational measures, such as:

determining the location (room) in which the
witness will be in order to be heard and making the
connections between the equipment in the session
room / room for the hearing of the criminal
investigative body and the one in the location where
the witness is;

prior adjustment of the equipment prior to
distort the voice and image, making thus impossible
the recognition of the person; the statement and
questions must be understood,;

if both rooms are in the same building, the
protected movement of the witness, so as not to be
noticed / recognized when entering / exiting the
building’.

The second paragraph of article 129 of the
Criminal Procedure Code which was repealed
provided that at the request of the judicial body or of

> www.legalis.ro — see decision no. 2955/16.09.2009, Iccj, Criminal Division.
® Nicolae Volonciu, Andreea Simona Uzliu, Raluca Morosanu, Georgiana Tudor, Daniel Atasiei, Corina Voicu, Cristinel Ghigheci, Victor
Vaduva, Teodor-Viorel Gheorghe, Catilin Mihai Chiritd, New Criminial Procedure Code, commented, Publisher Hamangiu, Bucharest 2014,

p. 315.

" Nicolae Volonciu, Andreea Simona Uzliu, Raluca Morosanu, Georgiana Tudor, Daniel Atasiei, Corina Voicu, Cristinel Ghigheci, Victor
Vaduva, Teodor-Viorel Gheorghe, Catalin Mihai Chirita, New Criminal Procedure Code, commented, Publisher Hamangiu, Bucharest 2014,

p. 316.
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the heard witness under par. (1) a probation officer
can participate in the hearing, who has the
obligation of keeping the professional secrecy
regarding the data he acknowledged during the
hearing. The judicial body has the obligation to
inform the witness on the right to request a hearing
in the presence of a psychologist.

Therefore, by repealing this text we note that
the hearing of the witness will not be attended by a
probation officer or psychologist, in our opinion the
reason of the legislaton being that of limiting the
number of persons who become aware of the identity
of the person heard.

After the witness is heard by the judicial body,
the main proceeding subjects, the parties or their
lawyers can address questions to the witness.
According to the legal provisions, this hearing of the
witness is registered through technical means and is
reproduced entirely in writing. By comparison with
the normal procedure for hearing the witness we note
that the registration of the statement is optional and
remains at the discretion of the prosecuting authority
or upon the express request of the witness.

This statement shall be signed by the
prosecuting authority, the prosecutor, the judge for
rights and freedoms or the presiding judge and the
witness and will be kept as confidential at the
prosecutor’s office or at the court. We find that the
only situation in which the witness could be heard by
the judge for freedoms would be in the anticipated
hearing procedure.

The media on which the witness statement was
recorded shall be kept as confidential at the
prosecutor’s office and after the decision to send to
trial the defendant this mean will be kept at the court
so that only persons authorized to take note of it.
Confidentiality should be also considered by court
personnel from the time of the request in order to
avoid those interested in finding out the identity of
the witness. Therefore, the request must not be filed
to the public file of the case, but a separate volume,
non-public, kept in a special place, must be made® .

To the extent that such information on the real
identity of the witness is disclosed, individuals who
are guilty of this incident are subject to criminal
liability under the accusation of disclosure of
confidential or nonpublic information (art. 304
Criminal Code), negligence in keeping the

confidentiality of information (art. 305 Criminal
Code) and, in the circumstance of offenses
committed intentionally, an offense on the
undercover investigator, the protected witness or
person included in the Witness Protection Program
was committed, the punishment is harsher®.

VII. The evidentiary value of threatened
witness statements

The statement of the threatened witnesses
enjoy divisibility but not retractability. Thus, the
judicial bodies can appreciate as valid certain
statements made by the witness but if such witness
withdraws its statements, declaring other things, he
might respond in terms of criminal law. We find that
this category of statements is not subject to the
principle of free assessment of evidence, but
according to art. 103 par. 2 Code of Criminal
Procedure, the decision to convict, waive the
sanction implementation or defer the sanction cannot
rely decisively on the protected witness statements.

Given that at the beginning of the study I
mentioned that these provisions can be applied to
investigators with real or protected identity and to
collaborators, the injured person, civil party or
experts, then in such case, too, their statements shall
not be decisive in assessing the conviction of a
person. Thus, in order to avoid mistrials based on
such evidence and considering the derogating
conditions of hearing these people, that restrict to
some extent the possibilities of defense, the law
restricted in its turn th evidentiary value of the
statements of the investigators, collaborator,
protected witness™®.

In an older practice, the European Court held
that a breach of the art. 6 para. 1 and para. 3 letter d
of the European Convention occurred, as anonymous
testimonies were the sole basis of conviction, after
they had represented the sole ground for prosecuting.
Or, during no stage of criminal prosecution or trial
the plaintiff had no opportunity to question the
anonymous witnesses, while the absence of any
confrontation deprived him of the right to a fair
trial't.

Given the recent jurisprudence of the European
Court, | believe that mutatis mutandis, the rule that

8 Nicolae Volonciu, Andreea Simona Uzliu, Raluca Morosanu, Georgiana Tudor, Daniel Atasiei, Corina Voicu, Cristinel Ghigheci, Victor
Vaduva, Teodor-Viorel Gheorghe, Catalin Mihai Chirita, New Criminal Procedure Code, commented, Publisher Hamangiu, Bucharest 2014,

p. 315.

® Art. 20 of Law 682/2002 (1) The act of disclosing intentionally the true identity, domicile or residence of the protected witness and other
information that may lead to his identification, whether they are likely to endanger the life, physical integrity or health of the protected witness,
shall be punished with imprisonment from 1 to 5 years. (2) the punishment is imprisonment from 5 to 10 years if: a) the act was committed by
a person who had knowledge of such data while performing his duties; b) a serious physical or health injury was caused to the protected
witness. (3) If the act resulted in the death or suicide of the victim, the punishment is imprisonment from 15 to 25 years. (4) If the act in para.
(2) let. a) is committed by negligence, the punishment is imprisonment from 2 to 5 years.

¥ Nicolae Volonciu, Andreea Simona Uzliu, Raluca Morosanu, Georgiana Tudor, Daniel Atasiei, Corina Voicu, Cristinel Ghigheci, Victor
Vaduva, Teodor-Viorel Gheorghe, Catalin Mihai Chiritd, New Criminal Procedure Code, commented, Publisher Hamangiu, Bucharest 2014,

p. 318.

1 See E.C.H.R., Saidi versus France, decision dated 20 September 1993, para. 44.
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the court cannot rely a conviction exclusively or
decisively on statements of the witnesses that could
not be heard in court (exclusively or decisively)
suffered a slowdown in Europe and in the protected
witness matter, so that a solution of conviction based
on those statements is not considered by the court as
incompatible with art. 6 para. 3 letter d of the
European Convention as long as the inconveniences
resulted from the protection of witnesses are
counterbalanced by other available procedural
guarantees; one must consider that art. 103 par. 2
NCCP took over the conventional standard before
the Al- Khawaja and Tahery jurisprudence, and
consequently, at the moment the law provides a
standard of protection which is superior to the
conventional one that is binding on national courts®?,

VI1II. Comparative aspects with other states
and threatened witnesses institution regulation at
EU level

The threatened witness institution is based on
the Resolution of the European Council dated 23
November 1995 on the protection of witnesses in the
international organized crime fight, the Resolution
of the European Council dated 20 December 1996 on
individuals who cooperate in the judicial process in
the fight against organized crime and
Recommendation of the European Council No. R
(97)13 on the intimidation of witnesses and the rights
of defense adopted on 10 September 1997 by the
Committee of Ministers and addressed to Member
States.

Most EU Member States have regulated
provisions on the protection of witnesses in the
Criminal Procedure Code or special laws. Poland has
instituted an extraprocedural witness protection
program and where the health or life of key witness
or the person closest to him/her are in danger they
can be assisted by state organs to change place of
residence, service, or they may receive new identity
documents in order to leave the country or even
perform surgical interventions.

Switzerland considered when discussing the
new unified code of criminal procedure that is
necessary to have provisions on the protection of
witnesses in a federal criminal procedure code. As
such, it considers that it is necessary to consider the
interest of finding the truth rather than the necessity
of a physical protection of witnesses.

In the United States, starting from the extent of
intimidation of witnesses and the enormous impact it
has on solving some major criminal cases, in 1970

the Control of Organised Crime Act was adopted,
which laid the foundation for Federal Protection
program, now called the Witness Protection Reform
Act of 1984, which is the source of programs
worldwide.*®

IX. Conclusions

In the legal doctrine!*was raised the issue on
the witness who received a new identity according to
the old criminal legislation and who participates in
the criminal proceedings after 1 February 2014.
After the entry into force of the new Criminal
Procedure Code, it is mandatory for the court vested
with prosecution of such cases to review the situation
of the witness to see whether protection measures
regulated by the legislator should be taken, given
that the laws have changed.

In a recent interview given to a publication
known among legal practitioners®®, the director of
the National Office for Witness Protection has
provided some interesting information about the
activity of the institution he leads. Thus, at the
moment, in Romania 60 witnesses, Romanian and
foreign citizens (70% of Romanian citizens were
resettled in Romania, the remaining 30% in other
countries) are offerred protection. Identity of the
individuals, most of them officers of the Interior
Ministry, is not public, because through them
interested persons may identify witnesses who are
offered protection. Referring to the site of this
Office, we find that indeed, the only information
available to us at the contact details is the address
where the institution has its headquarters.

The person who enters the program may be
forced to change jobs, and the state although it has a
partnership concluded with the Ministry of Labour
cannot compel an employer to relocate the witness in
that institution, the Office only providing support
based on the activity to be performed by the witness.
At the same time, he and his family benefit from
health insurance and if problems occur and visits to
a doctor are required, the Office will initiate actions
so as to be seen by a specific doctor, while the
identity is further protected. Also, the protected
person and family members will receive financial
support until the witness finds another job. In order
to ensure full protection, he can benefit from holding
a lethal defense weapon and the contact with
members of the Office shall be held by a single
contact person.

We tried in this study to provide information
on the threatened witness institution according to the

12 Criminal Procedure-General part-Mihail Udroiu, Publisher C.H.Beck, Bucharest 2015, p. 316.
1 Gheorghitd Mateut, Protectia martorilor.Utilizarea martorilor anonimi in fata organelor procesului penal. Publisher LuminaLex,

Bucharest, 2003, p. 72.

14 Bogdan Micu, Comparative analysis of threatened witness institutions, respectively witness with protected identity and transitional
situation arisen after the entry into force of the New Criminal Procedure Code, in the magazine Dreptul No.1/2016.
15 http://www. luju.ro/institutii/politia-romana/secretele-protectiei-martorilor-casa-masa-bani-arme-restrictii?pdf
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current regulations and, making special reference position of the legislator when adapted the
both to Law 682/2002 and the old Criminal procedural rules in the light of the European Human
Procedure Code, to criticize the legal provisions Rights Convention

when it was imposed, and also to welcome the
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COMPARED LAW ISSUES REGARDING THE JUDGE SUPERVISING
THE LIMITATION OF FREEDOM

Gabriela-Nicoleta CHIHAIA™

Abstract

According to Law no. 254/2013 regarding the execution of sentences and custodial measures ordered by the court
during the criminal trial, the judge that oversees the limitation of freedom process to monitor and control the execution of
sentences and ensures the legality of custodial measures. Although Spanish and Italian law systems influenced the institution
of this judge it did not copy the regulation from this countries, but continues the line started in our country by Law no.
275/2006, which regulated the judge delegated for the execution of custodial sentences.

This study aims without trying to be exhaustive, to present different models adopted by European countries in the
matter of justices that control the activity during the execution of custodial sentences. Thus we analyzed the laws of Italy,
Spain and Germany.

Without trying to prioritize these European regulations, the paper aims to present the legal nature of the activity of
this type of justice in relation to the regulated activity of the Romanian legislation, which mentions that his or hers
responsibilities are administrative and also administrative jurisdictional. We also note the similarities between the powers
of this type of judge in the European countries presented, regarding, for example, the complaints of inmates against prison
conditions or infringements of their rights, but at the same time the difference which will be highlighted in particular in
relation to the status of these judges.

In the last part of the paper we present a number of problems and we propose possible solutions to their law by

adopting new legal provisions taken from the laws of the European countries analyzed in this study.

Keywords: judge, supervision, control, deprivation of liberty, comparative law.

1. Introduction

This paper aims to present some aspects of the
laws of European countries with tradition in criminal
law in general and penal execution law, especially
concerning the judge of supervising the custodial
sentencing phase. We will analyze existing
legislation in this field in Italy, Spain and Germany.
Incidentally, the first two countries have been a
source of inspiration for the Romanian legislature
when we created this institution of the judge in
charge of regulatory oversight of deprivation of
freedom in our land, as it appears in Law no.
254/2013 on the execution of sentences and
custodial educational measures ordered by the court
during the trial®.

However, the Romanian legislature just
inspired itself from the laws of other European
countries, keeping the line that began with the
adoption of Law. 275/2006 on execution of
punishments and measures ordered by the court in
criminal proceedings?, which repealed the outdated
provisions of Law no. 23/1969 and other previous
laws, and updated the criminal execution legislation
in Romania. This law was the first legislative

measure in Romanian which concentrated in a single
framework imperatives and rules of enforcement
regarding measures and penalties involving
deprivation of freedom, through it the matter of
sentencing came to rally the international acts of
significance, such as the Universal Declaration of
human rights, the European Convention on human
rights and fundamental freedoms Recommendation
of the Committee of Ministers of the Council of
Europe R (87) 3 of 1987 on the European prison
rules and is also intended to create a near optimal
national legislation similar to that in other EU
countries®,

This paper intends to present similarities, but
especially the differences, primarily between the
status such judges in Romania and the judges
responsible for supervising the execution of
sentences of the three European countries, and at his
place of work. Romania is the only country, at least
of those that are mentioned in this study in which the
judge in charge of supervision of the deprivation of
freedom operate effectively in places of detention or
prisons, centers for detention and remand centers,
educational centers and detention, in all other states
his activity is done in the courts. It also notes, as we

* PhD Candidate, Faculty of Law, "Nicolae Titulescu" University, Judge, First instance of Ploiesti, criminal section (e-mail:
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1 Law no. 254 of July 19, 2013 on the enforcement of sentences and custodial measures ordered by the court during the criminal trial,
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will show below that in some countries, eg Germany,
the work of judges with responsibilities on the
execution of custodial sentences are carried out in
chambers, meaning a body of judges, consisting of
three members.

We will check and analyze the tasks that these
judges have with regard to the execution of custodial
sentences and we see the main purpose of these is to
supervise and control the legality of sentencing and
the resolution of various problems that may arise
with regard to the rights of individual freedom for
the prisoners in this four countries.

In the last part, the paper aims to identify
possible solutions, taking into account the laws of
the three European countries mentioned, which can
be adopted by our country, to improve the status and
role of the judge in charge with supervision of
deprivation of liberty, proposing some solutions
needed in the law on the regulation of this institution.

O the romanian regulation of this institution,
particularly important for enforcement of custodial
sentences, but exercising supervision of the legality
of enforcement of preventive measures executed by
prisoners as subjects to be addressed are not only
convicted persons but also those who are in remand,
reason which does not make clear the status of judge.
The vast majority of written work, otherwise not
many on the problem of Criminal Sanctions
Enforcement, does not address the institution of the
judge in charge of supervision of deprivation of
liberty and merely present legal provisions
concerning the designation and its powers. We
believe that because of this, the regulations of the
three countries may still be a source of inspiration for
the Romanian legislature in an eventual completion
and / or amendment of laws in this matter.

1. Supervision judges in Italy (Giudici di
sorveglianza)

Italian law regulates a whole judiciary
oversight as part of the Italian judicial system, which
is responsible for overseeing the functionality of
enforcement. It is regulated by Law no. 354 of 26
July 1975 on the penitentiary rules and the
application of restrictive measures of deprivation of
liberty*. The law implementing the provisions of
article 27 of the Italian Constitution, according to
which criminal liability is personal, the defendant is
not considered guilty until final conviction.
However, the punishments can not consist in

treatment contrary to humanitarian principles and
should aim to re-educate prisoners, excluding the
death penalty®.

The law confers such judge in Italy an
expanded role that includes resolving issues
concerning the rights of prisoners during the
sentence, and prison management including
alternative sanctions or their arrangement either for
the final part of the sentence or the period before
execution. Thus, this type of judge in Italy operating
in the field of criminal execution after his conviction
became final.

While in other legal systems we note that the
execution of the sentence, even in detention, has an
administrative nature, in Italy it has a full
jurisdiction®.

Italian law does not regulate the institution of
this type of judge as the sole judge, as happens in our
country, but provides two judicial bodies, the first
being the magistrate surveillance, operating in small
groups as part of the Office of Probation, competent
for part or all district Court of Appeals, and the
second is the Probation Court, established as a
branch since 1986 with jurisdiction extended to all
Courts of Appeal’.

Regarding magistrate surveillance it should be
noted that according to Italian law this type of judge
is the only judge, so although the name in Romanian
institution of law Criminal Sanctions Enforcement
Italian is "magistrate surveillance", in this paper we
prefer using the term "judge in charge of
supervision™ not to create confusion about the
jurisdiction of the magistrate in our country,
knowing that according to Romanian law,
magistrates are both judges and public prosecutors.

Judge supervision decisions are subject to
appeal to the Court of Probation, but in many cases
they are executed provisionally, as the Court does
not decide cases only after a few months, thus
exceeding the term of forty-five days mentioned by
law.

In turn, the judgments of the Court of
Probation can be appealed.

By decree of the President of the Court of
Appeal, a judge may be delegated temporarily to
exercise oversight functions as a magistrate when he
or she is missing. The magistrates exercising
oversight functions must not exert in the same period
other judicial functions.

Law no. 354 of 26 July 1975 in article 69
provides that the judge in Italy has the following
responsibilities:

4 http://www.ristretti.it/areestudio/giuridici/op/opitaliano.htm, accessed January 25, 2016.
5 Italian Constitution, translated into Romanian, https://constitutii.files.wordpress.com/2013/01/costituzioneitaliana-rumeno.pdf,

http://codex.just.ro/Tari/IT, accessed 3/3/2016.

& Alessandra Crushing, La magistrate di sorveglianza e caratteri definizione, pubblicato in criminal processuale it diritto 06.16.2015,
http://www.diritto.it/docs/37152-la-magistratura-di-sorveglianza-definizione-e-caratteri, accessed January 17, 2016.

" Giulia Giangregorio, 1l ruolo e del Giudice di sorveglianza to funzione nella sua Azione della pratica. Indagine presso it tribunals di
sorveglianza di Firenze, L'altro diritto - Centro di su documentazione carcers, devianza's marginalia, 2008 http://www:.altrodiritto.unifi.it/

ricerche/misure/giangreg.htm, accessed December 19, 2015.
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1. monitor prevention and punishment
organizing institutions, reporting to the Minister, the
needs of different services, the most attention
heading towards rehabilitation measures;

2. to inform the Ministry of Justice on the need
to implement new services in prisons;

3. exercise, among other things, direct
supervision to ensure that the execution of custody
of the accused is implemented in accordance with the
law and regulations;

4. oversees the implementation of the measures
of personal security;

5. Reviews the degree of social danger of a
convict, in accordance with paragraph 1 and 2 of art.
208 Criminal Code, the application, implementation,
transformation or revocation, even anticipated, of
safety measures.

6. by decree approve the rehabilitation
treatment program for each prisoner or, if it
considers that there are elements which constitute an
infringement, he returns it with comments. Also
approved by decree is admission decision of the
administration of the detention as a prisoner working
outside it. He or she also gives during medical
treatment, provisions designed to eliminate any
infringement of the rights of detainees or internees.

By order, which may be appealed only at the
Supreme Court, decides on complaints of prisoners
and internees involving the compliance of rules on
the allocation of prisoners to jobs, reward and
remuneration thereof, as well as training activities in
labor and social security and on the conditions for
the exercise of disciplinary power, the sanction, the
statement of objections and the right justification;

7. decides by decree with reasons about
permissions, the period of semi-freedom for the
prisoners and hospitalisation, and approves changes
in probation programs, social services and home
detention.

8. decides by ordinance on reducing the
penalty before full execution of the punishment, and
to reduce debt.

9. expresses a reasoned opinion on the
proposed pardoning of prisoners.

10. carries out other duties prescribed by law.

At the same time, this judge shall be given
extensive powers, regarding complaints of prisoners
that are object of carrying out labor in detention and
regarding disciplinary action. For exercising its
discretion, the law expressedly provides supervisory
judge obligation to go frequently to listen prisoners
in jail on the complaints they make.

It should be noted that before the 1986 reform,
on issues regulated by sections 4, 5, 6, 7, the judge
shall decide on all measures by service order , but by
Law no. 663 of 10 October 1986 was implemented a
full jurisdiction by eliminating service orders and

there was adopted so the judge’s decisions can be
appealed at the Court of Cassation Court (Supreme
Court).

Court supervision, constituted as | stated
earlier in the Courts of Appeal, is a collegial body
and specialized, consisting of magistrates fulfilling
these functions exclusively with help in their work
by experts in various fields, such as psychology ,
social  services, education, psychiatry and
criminology and forensic science teachers.

Court supervision is led by a president who is
now responsible on the leadership and organization
of court supervision, the proposal of the Superior
Council of Magistracy on appointing experts or
members to help the tribunal, to insure the
replacement of judges in case of absence and works
in emergency activities designated by law and by
regulations.

Court supervision functions as both first
instance and the appeal court on judge’s decisions.

As a first instance tribunal is competent on the
supervision regarding the granting and revocation of
alternatives to detention, probation and optional
execution of custodial sentences. As the court of
appeal, the Court decides on some of the surveillance
measures ordered by judges supervision.

The actual work is done in a full four members,
two of whom are judges, one being the president and
the other are two experts, a change in the judges or
experts leading to the invalidity of the decisions.
Court always decides ordinance, passed in a closed
hearing.

Court oversight has the powers to grant and
revoke sanctions alternative measures to deprivation
of liberty, such as house arrest, probation, parole,
postponement of punishment.

As appears from powers presented an
important role is supervisory matters the judge of
parole / early persons sentenced to imprisonment
(art. 70-71 of the Law no. 354/1975).

Thus, the judge of probations shall adopt, by
ordinance, in a closed hearing without the presence
of the parties request for release early, no later than
15 days after an opinion from the prosecutor in this
regard, but can even in his absence. Against this
ruling, appeal may be filed by the convict's lawyer,
the prosecutor and the convicted person, within 10
days from notification to supervisory tribunal.

2. The superivison judge in Spain (El juez de
Vigilancia penitenciaria)

By establishing the position of judge in charge
of supervision of deprivation of freedom(prisons),
the Organic Law General Penitentiary since 19798
has sought to create a specialized judge, to be

8 General Penitentiary Organic Law no. 1/09.26.1979, http://www.institucionpenitenciaria.es/web/export/sites/default/datos/descargables/
legislacion/LEY_ORGANICA_GENERAL_PENITENCIARIA_1979.pdf, accessed January 20, 2016.
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invested with certain powers and to perform a
number of tasks in order to ensure execution of
sentence of imprisonment on a person who has been
convicted and receive appeals to resolve on
amendments that could arise during the execution of
punishment. Prior to this law, the execution of
imprisonment in Spain was in the hands of the
Administration®.

Under Spanish law, the judge in the position of
supervision of deprivation of freedom means
strengthening security for penalty, which is
governed by the principle of legality.

As a result, the judge shall perform the
following tasks:

1. duties incumbent upon the court in
controlling the actual execution of punishments and
the rest of the powers derived from extending the
right to exercise powers with respect to this type of
control.

2. through the Organic Law General of Prisons,
the Judge is also entrusted with the judicial review
of the Prison punishment affecting fundamental
rights or the rights and privileges of inmates in their
execution.

As a result of the above, via Article 76.1 of the
Law, shall be assigned the task of protecting the
rights of detainees and address the abuses and
irregularities that might occur within a prison
sentence. This stems primarily from the need to
guarantee individual rights of detainees. Judges
exercises control in all matters involving both
regime and that could influence the treatment and
rights of detainees in the absence of this feature as
fell to the administrative jurisdiction.

So, in Spain, the judge guarantees the proper
functioning of prisons, to the extent that it can
directly affect the rights and privileges of prisoners.

Effectively, the Organic Law General
Penitentiary gives judges the right to submit
proposals to the General Directorate of Prisons on:
organizing and conducting supervision services,
coordination of cohabitation in the prisons
organization of the workshops tuition / education /
training,  health, religious and economic
administrative activities and prison treatment. On the
other hand, decisions on requests or complaints by
prisoners against the regime and treatment in prisons
as far as they affect fundamental rights or their rights
and privileges at the prison.

Spanish law establishes, however, some
limitations regarding judges' supervision, he has no
right to modify or change the destination of a
convicted prisoner or to order the transfer of
detainees to other prisons because these matters are
within the competence of administrative bodies in
according to Article 77 of the General Penitentiary

Organic law judge surveillance just having the right
to address proposals Administration.

In Spain, judges in charge of supervision
operate in the courts of first instance and appeal.

According to the law, in the Court of First
Instance, these judges have jurisdiction to rule on the
motions for conditional release of prisoners and
agree the revocation of enforcement which could
translate to execution of the sentence in custody.
Regulation of 1996 on law enforcement, provides
that the dossier forwarded to the judge before the
execution of three quarters of his sentence, he
verifies the compliance with rules of conduct during
detention in the Criminal Code of 1995.

Spanish Penal Code provides for two
exceptional situations when one can get parole, in
both cases the prior consent of the judge’s oversight
of the custody situation where the prisoner has
already conducted two thirds of the sentence and was
marked by constant progress of activities through
work, cultural or occupational, prisoners who have
reached the age of seventy years, those who are to
meet this age during the end of the penalty or for
those suffering from incurable diseases serious,
regardless of the duration of execution of the
sentence.

However, as a member of the Court of First
Instance, the judge has the right to revoke parole, if
the person released commits a new crime or do not
follows the rules of conduct that have been imposed
and the right to approve the proposals of the prison
on the sentence reduction privileges involving the
division of inmates in isolation cells, authorise
permission from prison exceeding two days.

In the Court of Appeal such judges have
jurisdiction to hear appeals on decisions of an
administrative nature, namely: to rule on appeals
against disciplinary sanctions imposed on prisoners,
to rule on appeals on initial classification and
advancement, promotion or relegation. Regulation
enacted in 1996 on enforcement law, extends the
period of handing down the decision on the status of
the initial two months to be able to analyze more
closely the behavior of the prisoner. Moreover, every
six months is necessary to analyze carefully each
inmate in order to review, if appropriate, the
execution of his sentence. If not a change of regime
/ status of the prisoner, this is notified to the person
concerned. In this case, the detainee may request a
report by the Director, who will decide on
maintaining or regime change. Against the judgment
of directors can bring supervisory appeal by the
judge.

According to the Organic Law on the
Judiciary, rulings by Judge surveillance deprivation
of liberty may be challenged through petitions for
review, appeals or complaints.

® Ramoén Garcia Albero, Niria Torres Rosell El juez de Vigilancia penitentiary https:/www.exabyteinformatica.com/uoc/Dret/Ejecucion_
y_derecho_penitenciario/Ejecucion_y_derecho_penitenciario_(Modulo_6).pdf, accessed January 3, 2016.
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The petition may be directed against all actions
taken by Judge surveillance custody. Such appeal
shall be submitted to the same judge who delivered
the judgment against which we act, within three days
after the last notification of the decision. The
advantage is that if the request for review does not
require the presence of a lawyer or a prosecutor.

According to the Organic Law on the
Judiciary?® there are two types of decisions that can
be challenged in this way: decisions on execution of
punishments, unless they have been issued with the
aim of resolving the appeal against a judgment of
administrative unconnected status prisoner and
decisions that make reference to the prison regime if
they were not delivered with the aim of resolving
administrative appeal against a judgment.

Given that the provisions of the Organic Law
on the Judiciary ha certain inconsistencies, it was
later established that one can resort to appeal and
complaint in the following cases: against decisions
on the status of the detainee and against decisions on
prison regimes, namely: approval of sanctions
isolation for a period exceeding fourteen days to
establish measures to be taken in case of complaints
or requests by inmates on the regime and treatment
of prisons which affects their fundamental rights,
licensing permission for a longer period of two days,
except third-degree prisoners, the transfer of
detainees in prisons for enforcement in closed
regime based on the recommendation of the Director
of the prison, against decisions relating to
enforcement.

The appeal may act against the decisions can not
be challenged by appeal. This type of action to be
submitted to the same body in which power is call.

3. Judges of supervision in Germany
(Richter Uberwachung Freiheitsberaubung)

In Germany, the regulation of the judge
supervising the execution of punishment is regulated
by the Prison Act, act concerning the execution of
prison Sentences and Measures of rehabilitation and
prevention involving deprivation of liberty*?, but the
law requires more than one individual judge, but a
room / full criminal Court (Straf Landsgericht) -
second degree court in whose jurisdiction the
penitentiary is, which has special jurisdiction and
exclusive execution of sentences, both custodial and
non-custodial.

Decisions shall be taken as a Chamber
composed of three judges, including the judge acting
as president.

Among the powers of this room includes, inter
alia, the determination of appeals on measures
penitentiary administration governing individual
matters regarding the execution of the imprisonment
or execution of reform and prevention in the
deprivation of liberty, whether the applicant argues
that rights have been violated by adopting a measure
or if it has been refused or omitted. This includes
disciplinary action on detainees in detention. Parties
to the case are the applicant, the detainee and the
prison authority that ordered the measure challenged
or refused or failed to apply a measure, the
prosecutor and a lawyer is not compulsory.

The court will rule without a hearing, an order
that will include a brief description of the essential
elements of facts and the dispute status. As for the
details, they can be found in the documents in the
dossier, containing its source and the date they were
issued, so that documents can support the facts and
the dispute status. The court is not obligated to
explain the reasons for its decision can not be
challenged if it contains the motivationg, as stated in
the decision. There may be a prisoner hearing by
audio-video system.

If a measure is unlawful, the prison
administration is wrong or other rights have been
violated if the detainee Court will annul the measure
and when the measure has already been applied, the
court may decide that the measure be canceled by the
prison authority. Even if the measure became
meaningless after the previous withdrawal or
otherwise, the Court may decide to request that the
measure was unlawful, whether the applicant has a
legitimate interest for such a statement.

Against this judgment only to appeal, which
will be submitted to the judgment of the General
Court, within a month of the decision.

Another task of the Court of execution is the
delivery of early release after serving condemned by
at least 2/3 of their sentence. This sitting is done by
a sole judge, unless the ordering parole from a
sentence of life imprisonment where there is need for
a panel of three judges, after serving at least 15 years
of imprisonment. To dispose conditional release, the
court receives a report on prison inmate behavior
during detention. The detainee is heard, but this can
also be done by video, not necessarily that it be
physically presented to the court.

The procedure on conditional release is not
public and is conducted without the presence of the
prosecutor, who, however, send the file a report. The
decision handed down by Judge supervisory appeal
on both the prosecutor and the detainee, the call will
be resolved by a higher court, the Court of Appeal.

10 Organic Law on the Judiciary. 6 of 07.01.1985, as amended by Organic Law 5/2003 of 27 May, whose provisions have been amended
by Organic Law no. Organic Law 5/2003 and no. 7/2003 Publicado en BOE 02 de Julio 1985, http://noticias.juridicas.com/

base_datos/Admin/lo6-1985.11t4.html, accessed January 3, 2016.

1 Prison Act of 16 March 1976 (Federal Law Gazette Part | p. 581, 2088), as last Amended by Article 7 of the Act of 04.25.2013 (Federal
Law Gazette I p. 935), https: //www.gesetze- im-internet.de/englisch_stvollzg/englisch_stvollzg.html, accessed November 29, 2015.
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4. Considerations on the similarities and
differences between judges surveillance of
imprisonment in European states presented and
Romania

It is noted that the laws of the three European
countries covered by this study, regarding the judges
supervising the execution of custodial sentences
judicial is not one striclty administrative-
jurisdictional, as regulated by Law no. 254/2013 in
our country. Their work aims at precisely the issues
on, for example, protecting the rights of detainees do
not undergo an administrative review, but a judiciary
one. Thus, complaints of inmates against the limits
of their rights during detention is performed by
judges supervising the execution of punishment as a
court, in a first instance, and not as an intermediate
stage / preliminary inspection.

I conclude that the legislation offered by
European countries could be adopted by our country,
in the sense of recognizing judge oversight of the
custody status completely as a magistrate judge who
exercises powers exclusively jurisdictional and to
work in the enforcement court. It could thus be
established in the courts or a special section on
execution of punishments in the case of larger courts
or some specialized in this respect, the courts with a
personel scheme reduced.

Thus, these judges would not have the
administrative duties for the purposes of the present
(chairing the conditional release), but would settle
directly release prisoners prematurely, solve
detainee complaints against decisions of the prison,
and on the administration regarding rights or
decisions of the committee to establish,
individualization and regime change execution of
custodial sentences as judges chair with full
jurisdiction in the matter of enforcement.

It may issue verdicts that can be appealed to by
them, to appeal to a higher court, the Court having
jurisdiction over the place of detention where there
was also a subsection specializes in criminal section
on execution of punishments.

However, | believe that these specialized
panels could take over tasks that currently meet them
as judges delegates at the offices of enforcement, on
the issuance of warrants of execution, the execution
of educational measures custodial and non-custodial
supervision and control sentencing and other non-
custodial sanction ways (waiving of punishment,
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conditional sentence, suspension of sentence under
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Conclusions
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execution, the first two of them being a source of
inspiration for the Romanian legislature.
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sentencing supervision of European countries,
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any legislative amendment. | wish that this work
will pave the way of other studies on the right
Criminal Sanctions Enforcement in general, and
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in the custodial sentencing phase.
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Abstract

Scientific research in prisons is not a new problem. New is the way of granting benefits to persons who show such
while serving sentences of imprisonment. Some shortcomings in establishing the criteria, rules and way of determining the
authors, led to the emergence in 2016 of over 300 works published under the name of condemned authors.
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Topic discussion

A controversial issue lately is the possibility of
scientific research in prisons, the development of
published papers, innovation and inventions, work
performed by persons convicted and serving
sentences of imprisonment.

Execution of custodial sentences aims, among
others, to "form a correct attitude towards the rule of
law, to the rules of social coexistence and to work,
as to reintegrate into society of persons detained or
hospitalized."1

As such one of the activities considered
essential for socialization is lucrative activity, open
and semi-open detention schemes being directly
related to participation in work of the convicts, even
more, parole is about following the steps of the two
regimes. Under these conditions, in prison, work
becomes an essential support for socialization
activities, thereby obtaining the necessary revenues
to improve living conditions, payment of obligations
to the state and civil injured parties or directly
supporting the families of those convicted prisoners.

Physical labour, skilled or unskilled, industrial
type of work or provision of services, work in the
interest of the prison, work under voluntary activity
as a hobby are known, in prison, as the most
frequently used. Intellectual work in places of
detention, although rarely highlighted, is possible,
where those sentenced had such concerns before
sentencing, being part of social groups where work
of this kind was the basic concern of those regarded.

Even during the totalitarian era, the use at work
represented the main pillar of "re-educating”
prisoners, who were considered "special labour
force" for achieving industrial and agricultural

objectives, and when "forces of skilled labour were
satisfied, those who have a professional qualification
could be used even for unskilled labour."?
Intellectual work had a greater appreciation at that
time, money legally assigned for this type of activity

being 50% of those charged "as a reward for

inventions, innovations and rationalizations"3,

compared to the 10% of incomes allocated, resulting
from the use of skilled and unskilled labour.
Although there was no emphasis on any intellectual
activity of prisoners, it was recognized that there
may be such a source of income, 50% of the reward
for such work being done was considered income to
the state.

After the great reforms in Romanian criminal
law, introduced by the advent of new criminal,
procedural criminal, criminal executional and
probation legislation, forms and methods of re-
socialization of convicted or institutionalized
persons reflect European views on the matter,
especially after the implementation of Council of
Europe Recommendation no. 2006/2, which states as
an organizing principle of programs in places of
detention the idea of not differentiating work of
intellectual activity. Concretely, it is established that
all the advantages enjoyed by those participating to
work, would be recognized for those participating in
intellectual activities (education, training, social and
educational activities, scientific research or
intellectual Work)4. The provision includes the idea,
in principle, of the prohibition of financial or other
penalty for participating in educational activities.

Law 275 of 4™ of July 2006 on the enforcement
of sentences, at this moment repealed as a result of
the new provisions in executional criminal law, had
generous provisions on the assimilation of

" PhD Professor, Faculty of Law, “Nicolae Titulescu” University of Bucharest (e-mail: profchisioan@gmail.com).
™ Law Master Candidate, “Nicolae Titulescu” University of Bucharest, IPJ Ilfov Officer (e-mail: oana.tofoleanu@gmail.com).

1 Law 254/2013 art. 3, para 2.
2 Law 23/1969 art. 9.
8 Law 23/1969 art. 11.

4 Recommendation of the Committee of Ministers to member states on the European Prison Rules Rec (2006) 2 of 11 January 2006, art. 26

point 6 and art. 28 section 1 and section 4.
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intellectual work with manual labour®, even pay by
the minimum wage to those who participated in such
activities, which was actually a positive
discrimination to all citizens who were enrolled in
some form of studyG.

Recommendation No. R(87) establishes a more
pronounced correspondence between work and
intellectual activities, rule 78: "Education should be
regarded as an activity of the prison regime as well
as the productive activity - the same status and the
same basic remuneration, provided that it be
integrated into normal schedule of activities and part
of the authorized individualized treatment program."

Stimulating the participation of convicts in
formative activities such as schooling, job
qualifications, retraining, specialization, individual
study of fictional or scientifical literature, scientific
research, innovation and inventing activities, writing
of fictional, scientific or other type of papers,
participation in creation workshops (theatre, music,
painting, hobby), participation in religious events
and holidays, meetings with volunteers, participation
in organized collective sessions (conferences,
lectures, contests like "Who knows wins", literary
evenings, and others) are particularly monitored and
classified as degrees of socialization through which
they accumulate "credits". In addition to those
activities, there can be organized formative cultural
and recreational activities that contribute to the
intellectual development of convicts.’

Among the manifold activities of the universe
of prison, scientific research and the innovation and
inventions activities occupy a modest but important
place, especially since some convicts, benefiting
from the absence of clear regulations, became
"writers' overnight, with works that were published
in various publishing houses, then invoking the
provisions of Law 254/2013 benefited from days

considered executed, when analyzing the conditions
for parole proposal.

No wonder that in prisons there are people who
can invent, discover what others have not been able
to, write books or can even address specific science
areas. It is natural because those sentenced come
from society, and conviction does not apply to what
they know but to the crimes that they committed.
Long gone is, we hope, the time during which by
court orders, orders of the Services or by abusive
administrative measures, men of culture, science,
researchers in various fields were sent behind bars
precisely because they belonged to a higher class that

did not accept leadership by a pseudo intellectuals.®

Over time, during the long days and nights of
solitude in the cell or by the company of other
prisoners in the same room, prisoners were trying to
create objects, instruments, tools, toys, books,
paintings, tattoos in order to complete the period of
sentence more quickly or were attempting to
manufacture weapons of offense or defence tools
needed for the escape from the places where they
were detained, drugs, alcohol, braids to dress, or all
sorts of figurines used to sell or in the try to corrupt
other detainees or even those who were guarding
them.

With the humanization of detention regime, the
multitude of goods and objects that are allowed to be
in the keeping of convicts are very many and can
increase the degree of civilization of days of
detention, and even create a false illusion that the
detention life is similar to that of freedom, that
detainees are granted rights, again and again, well
above what they deserve, especially those who have
committed acts condemned not only by law but also
by public opprobrium.

Given that, by Sentencing Law 254/2013 and
its implementing regulation, and by administrative

5 Art. 57 section 10: "It is equated to work the activity done by convicted persons who participate in activities for education and training".

6 Art. 61 pt. 3: "Persons sentenced to imprisonment that participate to educational courses or qualifications or retraining receive, during
courses, monthly, a remuneration equal to the minimum wage".

”M.J. Order no. 2199 / C / 2011:

Article 105: Artistic activities are such as: a) painting, drawing, graphics, pottery, sculpture, technical applications, fretwork, handicraft,
embroidery, tapestry, basketry, fabrics, garments; b) reading groups, literary clubs, theatre, music, dance; ¢ ) other artistic events.

Article 106: Cultural dissemination activities are of the following type: a) exhibitions, films, performances; b) conferences, lectures,
debates, book reviews, book releases, editing magazines, local radio and TV broadcasts. Article 107: Sports activities aim to maintain a
physically and psychologically tonus and an adequate health status.

Article 112: Activities to be held in a community could be like: viewing and presentation of shows, participation in religious services,
participation in sport and occupational activities, organization and viewing of competitions, organizing and viewing of exhibitions, book
presentations, visits to cultural sites, public and private institutions, governmental organizations and NGO’s, trips and camps.

8 Law 254/2013 art. 96 Part of the penalty is deemed as served based on the work performed and /or training school and training:

"(1) The punishment deemed as served based on work performed or training school and training in order to grant parole is calculated as
follows:

a) in the case of paid employment there are deemed 5 days to 4 days of work performed;

b) in the case of unpaid work there are deemed 4 days 3 days of work;

c) if the work is done at night, there are deemed 3 days for two nights of work;

d) in case of participation in general education for compulsory general education forms there are deemed 30 days for completion of a
school year;

e) in case of participation in training courses or retraining, there are deemed 20 days for completion of a qualification or requalification;

f) in case of published papers or patented inventions and innovations, there are deemed 30 days for each scientific paper or patented
invention and innovation.

(2) The reduction of penalty faction which is deemed as served based on work performed or training school and training cannot be
revoked. "
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decisions, convicts are allowed to have on them, in
the holding chambers, an impressive variety of
goods, new methods of spending time in detention
began to appear, through creative, sports, cultural,
social activities, hobbies and manufacturing of
items, goods, equipment, crafts, scientific works,
innovations and inventions serving prisoners for
barter, to "buy" various services from other inmates,
to corrupt staff, to demonstrate to socio-educational
services the "progress in resocialization", to win
days deemed as executed according to an algorithm
established by law, to send for marketing outside the
prison different items, to give to orphanages,
retirement homes garments made by the convicts.

Besides this so-called legal "occupations"” of
convicts in realizing various products that can be
useful and harmless for the detainment or staff
supervision, using objects received legally can help
in the making of a number of other prohibited items
to find on prisoners during detention. Nothing
prevents inmates to manufacture from players or
radios, from the microprocessors of electronics,
equipment used for listening or transmission of
information or data, nothing stops them to
manufacture weapons like stiletto, knife, electric
shock guns, chemical 'weapons' that can burn skin or
eyes, or even more to “create" alcoholic beverages,
hallucinogen or toxic substances.

In the aftermath of the events of 1989,
prisoners have been granted by the state with far
more European-style rights, constitutional rights as
well as specific features and output permissions,
which enabled them to buy, legally or illegally,
objects that "they need "to break the law. By law,
regimes were established on a progressive basis, in
the sense that convicts may take various personal
conducts with control becoming less severe, which
facilitates their activities outside supervision,
control, searches. In these conditions, the time in
which they can make up things or objects is
increasingly out of concern that they will be
discovered.’

Daily, in prisons, there are found mobile
phones, drugs, alcohol, and crafted weapons. It is
well known that prisoners "prepare” meals on
makeshift stoves, realize sweets, drinks, various
desserts for them or to trade them for cigarettes or
items of clothing or shoes. Crafting games of chess,
backgammon, dice, playing cards, is no longer an
occupation for convicts, those above being allowed
to prisoners as social games, like listening to music
or reading magazines, newspapers, books. In these

conditions of humanised regimes of imprisonment,
the fact that some convicts with upper intellectual
qualifications use their knowledge to write books of
literature, research, travel, history or in various fields
seems to be quite a positive fact.

The question is whether writing papers in
prisons, along with innovation and inventing
solutions to problems are possible in such
conditions. To what extent should prisoners have the
benefit of such occupations? Yes, we believe that the
development of works of any kind is consuming time
out of a day of work, and if this time is counted in
hours and the work, the paper is part of the
individualized socialization programme, it can be
considered "intellectual work™ with all the positive
consequences that can be drawn from it. We must
always bear in mind that for every convicted person,
on the occasion of commencement of the deprivation
of freedom, an individual program of social
rein'[egration10 is designed, which will consider:

- determining educational, psychological and
social needs, identified in the prison population,
requiring the development of new programs;

- development of the program itself;

- submission to advisement and approval by
superiors at the place of detention;

- submission for approval by the specialized
department;

- piloting the program and recording
observations necessary to adapt the content;

- review of the program in terms of content or
methodology of work;

- submission to advisement by superiors and for
approval by the head of the unit of the revised
program;

- the implementation of the revised program;

- submission by the specialized department for
the dissemination in all places of detention.

Whether these works are "scientific" or not
should not be concern of the detention facility, but of
those institutions and state bodies (institutes relevant
for organization of those activities, universities,
Romanian Academy, polytechnics, publishers or
other such institutions) that have jurisdiction of such
assessment, approval, recognition, issue of patents,
certificates or diplomas such as to assess the
scientific nature and importance of the work or the
quality, originality or novelty, usefulness, popularity
enjoyed by the public.

Like other authors'?, we believe that errors in
the assessment of such works, which appeared after

2014 and have been the delight of the media?, were

® In the period after the 1989 Revolution, during riots in the year 1990, in the detainment places occupied by convicts there were made
hundreds of crowbars, knives, daggers, incendiary bottles, a cannon with nails and carbide the Jilava penitentiary, a bomb made of an oxygen
tube, wrapped in grease and tied to electricity cables to be armed within distance, at the prison Baia Mare.

1 ORDER by Ministry of Justice no. 2199 / C / 2011, art. 10.

1 Marin Bucur - ,,A legislative monster created sham and debauchery in prison!" - Source SNL Penitentiary internet site.
12 Speech of the Justice Minister in the SCM meeting: "You must know that the number of papers in preparation is growing exponentially
and | will give some figures. December 31 (...) there were 45 papers in preparation, according to data that are given to me by the National
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also due to misunderstanding of responsible parties
such as Justice Minister, whose opinions were
rejected by the Superior Council of Magistracy in the
meeting on January 28, 2016.

The errors of assessment were due to the fact
that although Law 254/2013 provided that the
authors of works would gain days considered
executed, there is no implementing regulation of
Law 254/2013 (not even the day | was working on
this paper the regulation was not published) to detail
their rules under which the assessment in the
Commission for conditional release must be made,
therefore,  taking advantage of the lack of
regulations, some prisoners have "written" and
"published" even 5 works each benefiting for every
one of 30 days considered as executed, which seems
a nonsense.

National Penitentiary Administration was
forced to use a decision of the Director General No.
619 of 2011, which was anyway repealed by the
appearance of Law 254/2013, which set rules about
publication in journals recognized by CNCSIS or
publishers recognized by CNCSIS or that were part
of the communications published in the proceedings
of international or national conferences. It also
required a recommendation from a professor in the
specialty of the content or work objectives.

| believe that the view of SCM on the need to
create "objective, fair and transparent criteria in
terms of establishing the scientific character of the
works developed and published, as well as some
more rigorous criteria for the drafting of the work" is
in the position to determine the correct executive
procedures.13 Looking for the "guilty" among
members of the parole committee, among judges
who have ruled over parole commission proposals,
among prison directors or general manager of NAP,
is only a matter without support, since the
chronology of the regulatory framework has
produced such a situation. If Law 275/2006
introduces the possibility of parole and accumulation
of days considered as executed by developing
scientific works, its implementing Regulation HG
1897/2006 does not introduce the procedures and
criteria of assessment, requiring the issue of
Decision 610/2011, which sets the methodology.
This Decision shall ultra activate even after the
advent of Law 254/2013, as there hasn’t appeared
within the statutory period (or 3 years) a regulation

implementing that law. Here's how the detainees
came to write in 2015 331 works, 5 times more than
in 2014, noting the possibility of gaining days
considered as executed on "written and published
papers.”

Compared to the old regulations where the
convict gained 3 days considered as executed for 2
days spent working on the development of a
scientific paper, Law 254/2013 introduces a new
system by which you gain 30 days considered
executed for each published work. Convicts with
outstanding  financial  possibilities saw the
opportunity to publish even five books a year,
designed under entirely unclear conditions, but
certainly not by their own research, so that
publishers have received a number of works, some
of which are particularly valuable, not having the
ability to verify the authors. Moreover, parole
commissions recorded that the papers were
published, the authors on the cover were the convicts
requesting release and, not having expertise on the
scientific character or scientific content thereof, had
no choice but to grant them the 30 days considered
executed. Certainly shallow work in the committees
was due to lack of investigating the charts of working
days, of working hours, space and utensils or tools
used, not investigating, even randomly, if the
"authors" know the contents of works purported to
be written by them. The role of public opinion and
the media was decisive in taking measures to halt the
charade of "prison academics."

In January 2016 the Judicial Inspection
performed a control in all prisons”, to identify the
administrative and judicial practice concerning the
application of Law 254/2016 art. 96 para. (1) f),
followed by a report to the Superior Council of
Magistracy, which decided to refer the Ministry of
Justice with the following proposals:

The urgent adoption by GD of the
Implementing Regulations of Law no. 254/2013 on
the execution of sentences and custodial measures
ordered by the court during the criminal trial.

Inclusion in the draft Regulations to Law no.
254/2013 of the definition of the term 'scientific
work’, used by the legislator in art. 96 para. (1) f) of
Law no. 254/2013, regulating the procedure for
drawing up scientific papers, the criteria for granting
winning days and the procedure for contesting the

Administration of Penitentiaries. January 6, there were over a hundred works and nobody knows the figure right now. And | make this
conversation in SCM because we are not talking here only about teachers, publishers, we are talking about delegated judges, we are talking
about courts before which these works were presented. | want to say it is just as discriminatory for so-called intellectual labour, although I do
not have any reason at this time to identify a work from the list of 2015, which by European standards can be considered scientific, so | see
that we have a very detailed procedure (...) | say that point of law did not apply and that is to say by the prosecutors, not me. But the result is
over 350 written works, and the benefit is 30 days, so we still discriminate between physical work, where we get a day off for four days of
work, and give 30 days to a collection of papers which is called scientific work. And I, as Minister of Justice, have the obligation to see this."

13 http://www.romaniatv.net/scandalul-cartilor-scrise-de-detinuti-judecator-csm-renuntarea-la-reducerea-pedepselor-poate-crea_270875.ht

ml#ixzz3yXjnB5r0

14 Judicial Inspection Report no. 5619/13/3329/D1J /2015 regarding the identification of administrative and judicial practice in the
application of art. 96 para. (1) f) of Law no . 254/2013 by judges of custody and supervision of the courts.
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measures taken by the commission for granting such
rights.

It is necessary to establish rigorous
prerequisites to be satisfied cumulatively, namely:

- development of scientific works only in areas
where university studies are organized,;

- proof of specialization of custodial person in
the field in which he wants to develop a scientific
work;

- specification by the custodial person of the
type of scientific work that is intended to be
developed (treaties, research reports, studies,
articles, scientific papers, etc.);

- the estimated time necessary to elaborate the
scientific work, taking into consideration its
complexity;

- written recommendation on relevant topics in
the field chosen from a professor or an associate
professor in the specialty of the paper to be drafted,
with their handwritten signature, confirmed by the
university where they belong and accompanied by a
provisional work plan which includes the main
issues to be addressed, a structure of the work,
bibliography to be consulted, minimum information
sources and an estimate of the volume of work;

- the custodial person must present, both the
teacher / associate professors who give the
recommendation, and the board of education and
psychosocial assistance, an initial plan of work, the
theme / themes to be addressed, the structure,
sources of information, means of writing / editing;

- the commitment of the person who ordered the
work of scientific development to comply with the
rules of good conduct in scientific research,
technological development and innovation;

- itshould be required that the person would give
an affidavit, under penalty of criminal law (art. 326
Criminal Code regarding false statements), of
showing that he is the author of the work developed
and the work is not plagiarism;

- setting by the Commission for selection and
allocation at work of the time appreciated as
necessary to elaborate the scientific paper based on
documents that accompany the request of the
custodial person and recommendation of Professor /
Associate Professor.

Regulating of objective, fair and transparent
criteria in establishing the scientific nature of the
work developed and published, namely:

- scientific character of a paper drafted by
custodial persons must be determined by the
National Authority for Scientific Research from the
Ministry of Education and Research, the only
institution empowered nationwide with
responsibilities in this regard,;

- attaching to the request, additional to the
scientific work, a copy of the manuscript, compiled

by the custodial person as submitted in original to the
publisher, in order to remove any doubt regarding its
development during the period of execution of
sentence;

- regulating how to quantify the benefit of the
work of several authors of scientific papers, among
whom there are custodial people, using a similar
document sheet FRACS (Chart of Reporting
scientific research) used by higher education
institutions with the approval of the National
Authority for Scientific Research;

- granting a different number of gained days as a
result of the elaboration of scientific work,
depending on the type and complexity of scientific
work developed.

Preparation by the specialized committees in
prisons, completely, thoroughly and in accordance
with the proposals previously formulated of minutes,
based on which the court can verify how they have
been granted certain benefits (gained days /
compliance or not with conditions of parole);

Altering or supplementing of legal provisions,
by providing the supervisory judge / the court the
procedural tools necessary in order to check and
censor proposals / measures taken by committees in
the penitentiary, enabling them to remove the
reducing fraction on the punishment prescribed by
the Commission, in case it is found that the measure
was taken in violation of the law;

Removal, through legislative change, of the
finality attribute of the measure to reduce
punishment fraction, considered as executed based
on work performed or training school and training,
according to art. 96 para. 2 of Law no. 254/2013. n1d

Following CSM Decision no. 37 of 27 January
2016, the Government decided to suspend the
application, until September 1% 2016, of the legal
provisions relating to the reduction of sentences for
prisoners who publish scientific papers. Regarding
the timing of this decision many different opinions
may arise, personally | consider that authors of
papers, inventions and innovations among convicts
will open lawsuits on failure to apply Law 254/2016
because of an act without legal force.

Pending the completion of rules, criteria and
executive procedures on scientific research in places
of detention, draws attention a particular invention
inspired by a convict, V.B. Convicted as a hacker to
5 years for establishing a criminal group with the
purpose of cloning and use of credit cards, V.B. has
created one of the most popular inventions in the
world: a new type of ATM fraud-resistant by
hackers. The invention, filed with OSIM 2010
"Method and system for securing the use of cards
with magnetic strip", called anti-skimmer, received
at the 41st edition of the International Exhibition of
Inventions in Geneva, the Press International award

15 Judgment of the Superior Council of Magistracy no. 37 of January 27, 2016



38

Challenges of the Knowledge Society. Criminal law

and attention of all Swiss banks. This award is
ranked 6th in the 50 of the Exhibition. We shall see
whether he receives 30 days considered as executed.

Conclusions

Scientific research in prisons, the development
of published papers, innovation and inventions

References:
= The new Penal Code;
= New Criminal Procedure Code;
. Law 254/2013.

performed by persons convicted and serving
sentences of imprisonment is a legal activity, as
provided by the Law 254/2013 and the New
Criminal Code and New Criminal Proceedings
Code. The many discussions and issues that arise
from this activity are due to the fact that the
Parliament and the Ministry of Justice have failed to
concieve and pass regulations for a correct
implementing of these provisions.

”Execution of criminal penalties”, PhD Prof John CHIS, dr. Bogdan Alexandru CHIS, ed. Legal Universe, 2015;



PREVENTIVE MEASURES - EXCEPTION TO THE PRINCIPLE OF THE
RIGHT TO LIBERTY AND SECURITY

Marin-Alin DANILA"

Abstract

Considering the specific obligations arising from the exercise of criminal action and civil action in criminal
proceedings and taking into account the need to ensure a better conduct of activities that are undertaken in solving criminal
cases, it sometimes appears necessary, taking certain procedural measures.

Procedural measures were defined [1] as institutions available for criminal procedural law and criminal judicial
bodies consisting of privations or certain constraints, real or personal, of the conditions and circumstances under which
the criminal proceedings are being realized. By the function pursued by the legislature, these measures work as a legal
means of prevention or suppression of circumstances or situations likely to jeopardize the effectiveness of the criminal
proceedings through the obstacles, difficulties and confusion which they can produce [2].

Procedural measures arise as opportunities, but not being specific to any criminal case, judicial bodies take measures
according to the specific circumstances of each criminal case. From this derives the adjacent character of the criminal

procedural measures to the main job [3].

Keywords: procedural measures, legislator, coercion, suspect, fundamental values.

1. Introduction

1.1. General considerations on procedural
preventive measures

Procedural measures are also provisional and
may be revoked when the circumstances which
compelled their decision disappear.

Preventive measures are criminal procedural
law institutions, with a nature of coercion, and the
suspect or defendant is prevented from carrying out
certain activities that would have a negative impact
on criminal proceedings or on achieving its aim [4].

The new Romanian Criminal Procedure Code,
adopted by the Law no. 135/2010 regarding the Code
of Criminal Procedure, as amended and
supplemented by Law no. 255/2013 for the
implementation of Law no. 135/2010 on the
Criminal Procedure Code and amending and
supplementing certain acts which contain criminal
procedure, is rethinking largely the system of
preventive measures applicable to individuals,
according to the principles derived from relevant
international regulations on human rights and
accumulations resulting from the jurisprudence of
the European Court of Human Rights and the
national courts one [5].

Stressing the functionality of preventive
measures, the law (art. 202, para. 1) shows that those
are taken if necessary, in order to ensure the proper
conduct of criminal proceedings, of preventing
absconding the suspect or the defendant from
prosecution / trial or the prevention in committing
another offense.

Given the fact that a persons liberty is one of
the fundamental human values, between the
legislative changes that have occurred since
December 22, 1989, there were enrolled also the
ones regarding the system and the regime of
preventive measures. In this regard, the previous
Code of Criminal Procedure was amended
successively, in the field of preventive measures by
[6] laws and the Constitution. Also, legal provisions
on preventive measures were the subject of
numerous decisions of the Constitutional Court. Not
lastly, the legal regulations of the preventive
measures have led to instances of inconsistent
application of the criminal procedure law, causing
the delivery, by the High Court of Cassation and
Justice of numerous decisions in solving appeals on
points of law promoted in this matter.

Given the fact that by the imposition of
preventive measures, it is caused a prejudice to
individual freedom, national and European
legislation instituted a series of legal safeguards to
prevent abuse and arbitrariness in taking and keeping
them. Therefore, whenever the question of taking,
maintaining, extending or confirming a preventive
measure is being posed, beyond the provisions of the
Criminal Procedure Code, account must be taken on
other provisions applicable, in particular the
provisions of the Romanian Constitution (Article .
23) and the European Convention on human rights
and fundamental freedoms (particularly art. 5 on the
right to liberty and security, as interpreted by the
European Court of human rights), the Constitutional
Court decisions, decisions of the High the Court of
Cassation and Justice in solving appeals on points of
law [7]. With a principle value, art. 9 (2) NCPC

* Faculty of Law, ,,Nicolae Titulescu” University of Bucharest (e-mail: Danila_Marian_Alin@yahoo.com).
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states, as mentioned above, the exceptional character
that preventive measures must have in criminal
proceedings based on the rule established in para. (1)
EC.

Incidentally, in full accordance with the values
expressed by the European Convention, whenever
the Criminal Procedure Code provides for measures
during the criminal trial that restrict the exercise of
fundamental rights, the legislature has provided that
the restriction of these rights is permissible only by
law and if it is necessary in a democratic society.

Introducing in the criminal procedure law, in
1990, the provisional release on bail and provisional
release under judicial control available to judicial
authorities were set as tools for a better
individualization of the measure of preventive arrest
and at the same time, there was a balance between
the prevention custodial and non-custodial
preventive measures.

Through the provisions of the Code of
Criminal Procedure it has been achieved a
conversion of provisional release preventive
measures and the interdiction to leave the country or
locality in the contents of a single preventive
measures, judicial control, provided in two ways,
proper judicial review and judicial control on bail.

Being a legislative novelty, in our legislation
was introduced the preventive measure of house
arrest, measure of restraint by which the defendant is
deprived of freedom of movement outside his home.

To conclude on aspects with an introductory
character, we emphasize that preventive measures
have their basis in the needs created by the highest
interests of attaining the criminal proceedings [8],
and their regulation in all codes of criminal
procedure is another argument on the necessity of
such institutions, even if between the fundamental
principles of the criminal trial, the presumption of
innocence is also a part.

According to art. 202 paragraph (4) the
preventive measures that can be placed on the
suspect or the accused (as an individual) are:
detention, judicial, judicial bail, house arrest and
preventive detention.

If there are special reasons justifying a
reasonable suspicion that a legal person committed
an offense under the criminal law, and only to ensure
the smooth conduct of criminal proceedings, there
may be ordered the following preventive measures,
according to art. 493 par. (1):

a) the prohibition of initiating, or, where
appropriate, the suspension of the procedure of
dissolution or liquidation of the legal entity;

b) the prohibition of initiating or, where
appropriate, the suspension of the merger, the
division or capital reduction of the legal entity,
began before or during prosecution;

c) the prohibition of patrimony operations
likely to involve reduction of the assets or the
insolvency of legal entities;

d) the prohibition on concluding certain legal
documents, set out by the judiciary;

e) the prohibition on activities likely to those
during which the offense was committed.

2. Content

Given that by taking preventive measures the
fundamental right of inviolability of the person [9] is
being prejudiced, the legislature has established
solid procedural safeguards which require strict
observance of laws that allow such procedural
measures.

Procedural safeguards mentioned above
consist precisely in many conditions to be fulfilled
cumulatively in order to have a preventive measure.
Choosing the preventive measure to be taken is done
in the light of its purpose, seriousness, the manner
and circumstances of committing the offense and the
person against whom it is taken.

In order to take preventive measures, there
must be realized cumulatively a number of general
conditions, analyzed below.

I. To be evidences or indications which point
to the reasonable suspicion that a person has
committed a crime.

We consider as superfluous establishing this
first condition for taking a preventive measure,
because preventive measures, species of the
procedural measures, involv necessarily the
existence of a legal framework or the phase of the
proceedings, which can not exist without evidence or
indications of which results that an offense has been
committed [10]. Also, being personal procedural
measures, the decision on taking certain preventive
measures implies the existence of the suspect quality
(only for assumption of apprehension) or defendant
(for the other preventive measures).

In these circumstances, when it is determined
the opportunity of taking any one of the preventive
measures in the law, in the case file there is necessary
an evidence on which was ordered the prosecution
against a specific person or the initiation of criminal
proceedings, procedural acts that have in common
the premise of a reasonable suspicion that the person
committed the offense.

I1. Preventive measures are necessary in order
to ensure the proper conduct of criminal
proceedings, preventing the suspect or the defendant
from absconding prosecution or trial or to prevent
commission of another offense.

By regulating this requirement, the legislature
established the driving force in making any
preventive measures, namely to ensure the proper
conduct of criminal proceedings. It is estimated that
this objective is ensured by preventing the
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absconding of the suspect or defendant from
carrying out judicial activities. Additionally, by
taking preventive measures, it cand be aimed the
general prevention, by preventing new crimes.

IIl. The preventive measure must be
proportionate to the gravity of the accusation against
that person on whom is taken and necessary for
achieving the goal through its arrangement.

In connection with this condition, some work
[11], estimated that between preventive measures
and the system of criminal sanctions is needed a
certan consistency, because, in this view, the state of
freedom in criminal proceedings should correspond,
to a certain extent, to the one existing after the
criminal sanction and beig given the seriousness of
the accusation on the person against whom criminal
repression begins during prosecution or trial of the
case.

In this respect, it is considered that a criminal
sanction would be inappropriate as a non-custodial
completion of a trial in which the defendant was
found in custody. Such a situation would be likely to
highlight a certain disparity between hardness or the
harshness ritual in criminal trial and the penalty
imposed as a result of its conduct.

IV. There has to be no cause preventing the
exercise of criminal action or movement.

V. The suspect or defendant must be heard in
the presence of the chosen or appointed ex officio
lawyer.

From all the rules of criminal procedure results
that these five general conditions must be met for
any of the preventive measures taken by the law.
Beside the general conditions set out above, in order
to take certain preventive measures (eg, detention,
judicial review, etc.) are required also some specific
conditions.

In order to ensure personal freedom, our
legislation provides that preventive measures are
taken, usually by the judge of rights and freedoms,
the judge of preliminary chamber or court
(depending on the phase in which the criminal
proceedings are) and prosecutor, the only measure
that the criminal investigation authorities can take is
retaining for less than 24 hours.

According to Art. 203 par. (1), the detention
measure may be taken against the suspect or
defendant by the criminal investigation body or by
the prosecutor, only during prosecution. The
procedural act during wich the decision of ordering
the detention is the decree. Regarding the
enforcement of detention, the prosecuting authority
will draft a letter to the administration of the prison
where the suspect or defendant will be executing
[12] the preventive measure.

Judicial review and judicial control on bail
may be ordered against the defendant by the
prosecutor or judge of rights and freedoms during the
phase of criminal prosecution, by the judge of

preliminary chamber, during the procedure of
preliminary chamber, and by the court during the
trial. The procedural act when the prosecutor takes
the decision on measures as judicial review or
judicial control on bail is the decree. This preventive
measure it is ordered by the judge of rights and
freedoms, preliminary chamber judge or by the court
when reasoned.

In order to implement preventive measures, the
judicial authority shall notify, through a letter
prepared under art. 82 of Law no. 253/2013 on the
execution of penalties, educational measures and
other non-custodial measures ordered by the court in
criminal proceedings, the institutions able to monitor
compliance with the obligations imposed on the
defendant.

Preventive measures of house arrest and
detention shall be ordered against the defendant by
the judge of rights and freedoms during the phase of
criminal prosecution, the judge of preliminary
chamber, the procedure preliminary chamber, and
the court during judgment. The procedural act
ordering these preventive measures is a motivated
decision. Regarding the execution of preventive
arrest the competent judicial body will issue an arrest
warrant.

Regarding the content of the act which
disposes a preventive measure, the current regulation
does not contain express provisions showing
common elements that must be included in the
procedural act.

The rightfull cease of preventive measures is a
legal obstacle in maintaining them. So, whenever the
law provides that the preventive measure ceases, the
court is obliged to order its dissolution.

In art. 137 of the Criminal Procedure Code
were previously laid down general provisions
regarding the act of taking preventive measure.
Thus, in the act ordering any of the four preventive
measures were indicated: act that was the subject of
the accusation or indictment, the legal text where
the punishment provided for the offense was
mentioned. Assuming detention and arrest, the act
taking these measures should indicate the
additional case provided for in art. 148 and the
concrete bases of which arose its existence. In the
case of the obligation not to leave the city or
country, the document that such action had to show
concrete reasons that have determined the measure,
without referring to any of the cases provided for in
art. 148.

Cases where preventive measures rightfully
cease are provided for in art. 241, ranked in cases of
general cease, applicable to all preventive measures,
and specific cases only regarding arrest and house
arrest.

General cases of legal preventive measures
cessation.
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First, preventive measures cease on deadlines
provided by law or determined by judicial bodies.

Arguably, it can be said that the deadlines
provided by law in cases where preventive measures
were placed on the maximum length of time limits
provided by law are expired; for example, the
preventive arrest of the defendant ceases as it had
been taken for 30 days and that period expired. Thus,
the period of the arrest of the defendant is not more
than 30 days and after such period, during
prosecution, if it wishes to maintain this measure, the
judge of rights and freedoms has a constitutional and
criminal obligation to decide to extend the arrest.

When the judicial body has set a preventive
measure for a period longer than the maximum
period provided by law and this deadline set by the
judicial body has elapsed, it can be said that the
measure of prevention has rightfully ceased as it was
the deadline set by the judicial body.

Preventive measures shall be stopped
automatically or under the circumstances when it
was given a solution for the suspect or defendant to
be exonerated from criminal liability. In this respect,
art. 241 paragraph (1), lit. b) indicates that
preventive measures shall automatically be stopped
in cases where the prosecutor has a solution not to
indict or the court gives a solution to pay, giving up
criminal proceedings, waiving penalty, postponing
the penalty or suspension of sentence under
supervision, although not final.

Also, according to art. 241, paragraph (1), lit.
C) preventive measures cease the date of the final
judgment, when the defendant was convicted.
Lastly, preventive measures cease in other cases
specifically provided by law. By this expression are
considered to be covered art. 399, para. (3) according
to which preventive detention measures cease while
court issues:

a) An imprisonment not more than the duration
of detention and arrest;

b) A prison sentence, suspending the execution
under supervision;

c) A fine penalty, which accompanies
imprisonment;

d) An educational measure.

3. Conclusions

It is also thought as being still relevant the
jurisprudence of the Supreme Court in solving the
appeal on points of law, prior to the current Code of
Criminal Procedure, which established that in case
of the court's failure to check, during the trial, of the
legality and validity regarding the preventive arrest
of the accused before the end of the period provided
by law, draws the rightfull cease of preventive arrest
and an immediate release of the arrested defendant.
Although the decision relies only on stopping the
preventive measures, it is considered that the failure

to check the legality and merits of any preventive
measure by the judge for preliminary chamber or the
court leads to the cessation of the preventive
measure.

Particular cases of preventive arrest and house
arrest ceassing, according to art. 241 par. (1):

a) During the criminal investigation, on
reaching the maximum duration of 180 days;

b) During the trial of the first instance, on
reaching the maximum term provided by law;

c) During the appeal, if the measure has
reached the term of the penalty imposed in the
sentence. Regarding the cease of preventive arrest
during the appeal, it is being noted the provisions of
art. 399 par. (6) under which the defendant convicted
by the first instance and found in preventive arrest is
released as soon as the duration of detention and
arrest are equal to the length of the sentence handed
down, although the judgment is not final.

While ceassing preventive measures is a legal
obstacle in maintaining them, the revocation of
preventive measures is a procedural act which
opportunity is estimated by the judicial organs.
Given the provisions of art. 242 par. (1), the
revocation of preventive measures appears as a
procedural act for the judicial bodies to abolish
preventive measures when the reasons that caused
disappeared or new circumstances have arisen,
resulting the illegality of this measure. In a slightly
different wording it is observed that revocation of
preventive measures is taken in the same procedural
regime as in the earlier legislation.

The repeal of preventive measures can be made
on request or ex officio. In case of repeal regarding
the detention or preventive arrest, it will be ruled,
simultaneously, the release of the suspect or
defendant, if he is not arrested in another case.

For knowing permanently the opportunities in
maintaing or repealing the measure, if the preventive
measure was taken during prosecution by the
prosecutor or the judge of rights and freedoms, the
criminal investigation body is obliged to
immediately inform, in writing, the prosecutor about
any circumstance that could result in repealing the
preventive measure. If it considers that the
information justify the repeal of preventive measure,
the prosecutor rules it or, where appropriate, refers
the matter to the judge of rights and freedoms that
took the action, within 24 hours after receiving the
notice. The prosecutor must also notify ex officio the
judge of rights and freedoms, when it finds himself
the existence of any circumstances which justify
repealing the preventive measure taken by it.

From provisions in art. 242 results that
repealing the preventive measures is an act by which
either the body that ordered the measure or other
competent judicial body may go behind a decision,
revoking it if the measure was taken illegally or if
the grounds for adopting it have ceased. In this
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respect, it is on record that the regulation seen as a
principle, contained in Art. 9 paragraph. (4) wich
states that when it appears that a measure deprivating
or restricting liberty was imposed unlawfully, the
cognizant judicial bodies are obliged to decide
repealing the measure and, where appropriate, the
release of the detained or arrested person.
Preventive measures, as procedural measures,
are interlocutory and are being taken based on
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ACCESS TO A COMPUTER SYSTEM. BETWEEN LEGAL PROVISIONS
AND TECHNICAL REALITY
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Abstract

Nowadays, on a rise of cybersecurity incidents and a very complex IT&C environment, the national legal systems
must adapt in order to properly address the new and modern forms of criminality in cyberspace. The illegal access to a
computer system remains one of the most important cyber-related crimes due to its popularity but also from the perspective
as being a door opened to computer data and sometimes a vehicle for other tech crimes. In the same time, the information
society services slightly changed the IT paradigm and represent the new interface between users and systems. Is true that
services rely on computer systems, but accessing services goes now beyond the simple accessing computer systems as
commonly understood by most of the legislations. The article intends to explain other sides of the access related to computer
systems and services, with the purpose to advance possible legal solutions to certain case scenarios.

Keywords: cybercrime, access to computer system, cyber-attacks, information society services, botnet, email access,

point-of-sale, web access, criminal law, offence.

1. Introduction

In a very complex virtual environment, at the
European level, the applicable national legislations
on cybercrime are mainly based on the Council of
Europe Convention on Cybercrime, concluded in
2001 in Budapest. A good document and a real
beacon for law enforcement and judicial systems
across Europe (and many other countries) for more
than a decade. But we now witness that some of its
provisions seem to be far away behind the nowadays
technological developments and the actual operation
tools and methods used by the criminals in
cyberspace.

Some countries understood the need for a more
comprehensive legal approach of the new
improvements in the criminal cyber-activity, while
others still remain bound to the old concepts and try
to improvise in the search for the correct solutions in
complex cases involving new sort of cyber-attacks
and new IT&C means of committing cyber-related
crimes.

2. Terms and definitions

The CoE Convention defines the computer
system as “any device or group of interconnected or
related devices, one or more of which, pursuant to a
program, performs automatic processing of data”.

Computer data is regarded as “any
representation of facts, information or concepts in a
form suitable for processing in a computer system,
including a program suitable to cause a computer to
perform a function”.

Meanwhile, the service provider means “any
public or private entity that provides the users of its

" Nicolae Titulescu University, Bucharest (e-mail: office@e-crime.ro).

service the ability to communicate by means of a
computer system”, as well as “any other entity that
processes or stores computer data on behalf of such
communication service or users of such service”.

Sometimes, mistakes are made in the
understanding computer programs and data as
indispensable parts of computer systems, and thus,
people wrongfully regards the user’s interaction with
them as an interaction (see access) with computer
systems. For example, a simple interaction with an
antivirus application installed on a PC cannot be
regarded as an access to (entering) the remote
antivirus server belonging to a certain IT security
company.

3. Access to computer systems versus access
to information society services

Acting as a source of inspiration for national
legislations, the CoE Convention on Cybercrime
provided for, in Article 2, the illegal access to a
computer system as “the access to the hole or any
part of a computer system without right”, while at
point 46 of its Explanatory Report, the European
legislators came with much deeper conclusion,
stating that the access should be seen and interpreted
as “entering of the hole or any part of a computer
system (hardware, components, stored data of the
system installed, traffic and content-related data)”.

This understanding provided for national
legislations the grounds of incriminating acts like
“hacking”, “cracking”, “computer trespass” or any
other operation in which the perpetrator illegally
succeeds to “enter” or to “break into” a computer
system, either it is a standalone one or a remote
workstation connected to a network.
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Furthermore, a common agreement concluded
that there is no (and shouldn’t be) “access to a
computer system” in situations like: sending an
email message from one computer system to another
or file transfers between systems.

The meaning of “enter”, “break into”, “hack
into” and likewise terms is that of the creation of a
direct and continuous virtual liaison between an
individual and a machine, of a nature that allows the
individual to treat the computer system almost like a
physical location (ex. a house), having the possibility
to perform different actions while inside (ex. turning
the light on/off, resting on a sofa, opening the fridge
in search for food, using the toilet etc.).

Once this direct link is somehow disconnected
(irrespective whether it is resumed in the future) the
virtual presence of the individual into the machine is
over and is quite similar to getting out or leaving the
“house”.

Over time, either by interpreting the CoE
Convention on Cybercrime (and its Explanatory
Report) or creating their own provisions, national
legislations preferred the term of “access to” in order
to identify and further prosecute certain interactions
between individuals and computer systems. But, in
reality, taking into consideration the above
mentioned considerations and the technical ways
such interactions occur, one could notice that just
few of the real situations are properly covered by the
legal articles involving the “access to” expression, as
it could be exampled herewith.

Access to a Computer System

In its simplest way, the access to a computer
system (network) requires a direct interaction with
the peripherals (keyboard, mouse) in order to launch
commands to the Central Processing Unit and make
the system work.

Furthermore, using a system’s functions and
the possibility of processing data could also be
regarded as “access” to that systeml, because the
interaction and the continuously “logical” liaison
between the user and the machine is one of the kinds
that creates the conditions for the existence of a
virtual presence of that specific user “into” the
system.

From a distance, there are multiple possibilities
to have an access to a system, especially when, using
his own system and specific tools, the user finds a
way to (re)create and administer the virtual
continuous liaison with the targeted computer (in the
same network or in Internet). Is the well-known case
of using a Remote Access Tool (or Remote
Administration Tool), a software that creates a
continuous communication channel between two

separate systems, with the possibility for a user to
virtually be present in another one’s system (with the
purpose of performing administration tasks or
solving specific issues).

The problem with some of the national
legislations is that the “access to computer data” is
conditioned by the “access to a computer system”,
while the real life shows multiple ways to get hold of
computer data without actually “enter” or “hack
into” a computer system.

In either the situation presented, the key factor
for the “access” is the existence of a (direct or
remote) continuous communication channel able to
provide a virtual presence of a user within a
computer system.

A particular instance of the “computer system”
is represented by the smartphone or tablet
(communication  equipments  with  operating
systems). Any unauthorized use of either such
terminals may be easily regarded as a crime of
“illegal use of a communications terminal
equipment” (if available in Iegislationz), in legal
conjunction with the crime of “illegal access to a
computer system”, taking into consideration that the
use of the terminal equipment is equivalent with the
“entering in” that “system”.

Access to a Web resource

Accessing an Internet resource, such as a
webpage, may rather be regarded as the obtaining
(remotely) of computer data than an access to a
computer system (ex. the web-server).

Technically, it is commonly understood that,
when requested by a user (upon entering the
respective URL), a copy of the targeted remote
webpage is being sent by the hosting web-server
directly to the user’s browser and then showed him
on the monitor. All the operations (at physical,
network, TCP® or application level) are performed
without user’s acknowledgement or intervention,
while the data traffic simply follow the TCP/IP and
HTTP? protocols.

Itis clear that, in this case, the user cannot (and
does not) access the remote web-server and he does
not actually “enter” the computer system that
operates as web-server in searching for the desired
webpage content (computer data). It is more a data
exchange, during an established bidirectional and
sequential communication between user’s browser
(PC) and the remote web-server.

As a matter of fact, it is a classic act of a
transfer of computer data from a computer system.
When committed without right, this is a crime
prosecuted and punished by the majority of national
legislations. Surprisingly, this situation was not

1 See Section 1 (1) Unauthorized access to computer material, in UK Computer Misuse Act of 1990.
2 See Avrticle 256 Penal Code of Spain, and Article 230(2) Penal Code of Romania.

% Transport Control Protocol.
4 Hyper Terminal Transfer Protocol.
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comprised in the CoE Convention on Cybercrime,
but there are suspicions that the European drafters
thought of it in the context of the “illegal access to a
computer system with the intent of obtaining
computer data”.

As a particular case of accessing a web
resource, the situation when the web-servers send
and install in users” PCs the so-called “cookie files”
(the same time they send to browsers the desired
webpages) may also not be considered as an “access
to a computer system”, because these files cannot
ensure a continuous virtual link between a person
(ex. webpage owner) and the destination PCs. They
are just small scripts (computer programs) that
record and track users’ online activity on certain
webpages and ‘“help” webpage administrators to
easily direct them adware or similar content during
the next visits (browsing).

Using “cookie files” is merely a subject of an
“illegal interception of computer data” (as a form of
cyber-surveillance), but is not considered as a crime
(by the majority of national legislations), due to the
fact that the wusers’ consent over reception,
installation and operation of such software is legally
expressed by acknowledging the situation clicking a
visible alert available on most of the websites.

Access to an E-mail account

This is a very much disputed situation, both in
academia and judicial practice.

It is commonly known that an E-mail account
is a space allocated on a Mail server for a specific
client (user), identified by a unique E-mail address.
The authentication methods usually consist of a
username and a password.

E-mail, as generic perceived by people, is not
a computer system. It is not a computer program
either. It is an information society service or, simply,
a “publicly available electronic communications
service™. Or, a communication performed by
electronic means.

According to Article 2 point (h) of the
European Directive 58/2002, the electronic mail is
“any text, voice, sound or image message sent over
a public communications network, which can be
stored in the network or in the recipient’s terminal
equipment until it is collected by the recipient”.

From this technical reality, when it is about an
“illegal access to an E-mail account” the judicial
system must ensure that there exist a crime of “illegal
access to a computer system” or just something else.

Irrespective of the tool a person use for
interaction with a remote Mail server — through an
E-mail client software (computer program) or a Web
Mail service (ex. Gmail, Yahoo etc.), the act of
sending, receiving or just reading electronic

messages is very hard to be considered as an access
to a computer system (the Mail server).

In this case, an eventual offender is not
entering the remote Mail server, nor breaking into or
hacking into that system. The user simply benefits
from the functions of that particular system, which
are: receiving, sending or storing E-mail messages
from, to or on behalf of the legitimate account owner.

Even when an E-mail client software or a
Webmail service is used, messages are often sent or
received as copies of specific computer data. Data
processed inside or outside a network or between
multiple networks.

So, it is merely a sequential communication of
data, and thus not a continuous virtual relationship
(interaction) between the user and the remote
machine (the Mail server), and therefore not a real
access.

Surprisingly, we do have an access. Not an
“access to a computer system”, but rather an “access
to an electronic communications service” or simply
an “access to a computer service”. As mentioned
before, E-mail is a computer service, and its usage
by a person better fits into this context of “access”
seen as a possibility to obtain, to benefit from or to
effectively use that service.

Access to Cloud Accounts
Cloud Computing is a general term for the
delivery of hosted services over Internet®. In Cloud

Computing, users access software applications
remotely through the Internet or other networks via

cloud applications service providers7.

Simply, cloud computing is a service. An
information society service available for users
(clients) based on certain access credentials.
However, those users don’t actually “enter” or “get-
in” the remote servers, so there is no “access to a
computer system”. The files the legitimate users are
working on are not stored locally, but on remote
servers, while the users interact only on electronic
copies of those files (that are transferred to local
machines for each particular purpose — read, write,
modify, delete).

In case of a perpetrator using, without right, a
cloud computing-type service, thus obtaining
computer data as results (photos, personal
information, financial, official, classified or any
other type of information), from a criminal law
perspective there is merely an “unauthorized transfer
of computer data” (computer data is identified and
extracted by the attacker), in conjunction (if the case)
with a “data interference” (data is altered or
suppressed in any way), a “computer-related fraud”
(if a loss resulted), a “computer-related forgery” (if
a legal consequence was created), etc.

5 https://ico.org.uk/for-organisations/guide-to-pecr/key-concepts-and-definitions/
® http://searchcloudcomputing.techtarget.com/definition/cloud-computing

" http://www.financialforce.com/resources/what-is-cloud-accounting/
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For all that, the existence of a distinct criminal
law provision of “illegal access to an electronic
communications service / information society
service” would be a better legal solution in this
scenario, too.

Access to ATM and POS

There is no doubt that an Automated Teller
Machine (ATM) is a computer system. In fact, it is a
computer linked to a cash dispenser.

When used by a credit card holder in order to
take out cash or to perform certain financial
transactions, the interaction with this terminal should
always be considered as an “access to a computer
system”. Thus, in the situation of the access to the
ATM by a person with a fake (forged, cloned) credit
card or by a person with a valid credit card but with
no right or consent from the legitimate holder, there
will be an offence of “illegal access to a computer
system” along with an offence of “unauthorized

conducting of financial operations”8 or “circulating

forged electronic payment instruments™®.

A Point of Sale (PoS) is an electronic device
that operates with the purpose of authenticating an
electronic payment instrument (credit card) and its
holder to the financial computer system in order to
validate a transaction (ex. purchase). Being an
electronic device interconnected with an electronic
payment system, one should consider it as a part of
the whole computer system.

Thus, a person who presents a forged card to a
PoS or a valid card but with no consent from the
legitimate holder may be liable for committing the
offence of “illegal access to a computer system” in
legal conjunction with the offence of “unauthorized
conducting of financial operations”. Irrespective if
the interaction between the PoS and the valid card is

through embedded chip or wireless™.

Access to Online Banking

This is another misinterpreting of the term
“access to a computer system”.

It may look pretty much as an access to a
computer system when a person logs in and use the
online banking facilities, but, again, the technical
realities come to reject this solution.

A portal for online banking is primarily a web
interface, an electronic communication service or an
information society service, provided in certain
conditions by a financial institution (a bank) to its
clients. The legitimate users may have access to the
information on their bank account (balance, credits,
list of transactions etc.) or they may perform some
bank-specific operations (online transfer of money to
other bank accounts, foreign exchange etc.). But in
no circumstance, the user (bank client) is “entering”

8 See Article 250 of the Romanian Criminal Code.
9 See Article 313 of the Romanian Criminal Code.
10 See PayWave provided by VISA.

the bank’s computer system. He only relies on the
specific data the bank is sending to him, via the web
interface (portal), based on his online requests. And,
as mentioned before, this is just a sequential bi-
directional communication of data (like email
exchange) and not a continuous virtual
communication channel, as required for the
existence of an “access to a computer system”.

The same rationale applies in the situation of
Mobile Banking, an electronic financial service
provided by the banks to their clients, with the
purpose to be used on mobile phones, in the form of
mobile applications. These mobile applications act
as the online interface with the (financial) service
offered by the bank, and, through them, a user just
only communicate (with the meaning of information
exchange) with the bank’s computer system or
network, while not actually accessing (“entering”,
“hacking-into”) that system.

So, in the case of an attacker using without
right an online financial service, there should not be
an indictment for “illegal access to a computer
system”, but merely an indictment for “unauthorized
usefaccess of/to an internet society/electronic
communications/online financial service” (in a
theoretically possible legal connection with the
crime of “unauthorized transfer of computer data”
from the bank’s computer system, and a “computer-
related fraud”).

Access to Wi-Fi Hotspots

Different approaches have been recorded,
either in academic studies or practical cases, related
to the situation of an electronic device (ex.
smartphone or a laptop) connected to a Wi-Fi
Hotspot in order to get connected to Internet. The
legal solutions offered by specialists and authors
varied from “illegal access to a computer system” to
“illegal interception of data” or simply “theft”.

From a technical point of view, a Wi-Fi
Hotspot (or Access Point) is a real computer system,
because it fits the definition provided by CoE
Convention on Cybercrime and numerous national
legislations. But the attention of an individual is not
focused on the device itself, but on the electronic
signals broadcast by the router, carrying TCP/IP
packets of data, allowing the connection to Internet.
Irrespective if the signal is unencrypted or encrypted
with WEP, WPA or WPA2 PSK.

For this reason, this type of wireless
connection (to Internet) eliminates the legal
possibility of incrimination based on the provision of
“illegal access to a computer system” and even on
the provision of “illegal interception of data”.

In this particular case a possible legal solution
would be the incrimination of “the connection
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without right to a network”, with good results in
prosecuting the unauthorized access to Internet
through Wi-Fi Hotspots.

Access to Computer System through Malware

Hourly, computers and networks from around
the world are infected, directly or remotely, with
malware. This malware reaches targeted computers
via multiple ways of propagation: external storage
devices, infected E-mail attachments, infected
websites (see Watering Hole Attack), P2P
connections, File Transfer operations etc.

The most common infections are Viruses,
Worms, Trojans, or Keyloggers. Most of them have
a disruptive program to run in order to alter, modify
or delete computer data on host system or to affect
its good functioning. Some of them are just creating
backdoors to perform further actions against the host
or to use the host’s computing capabilities to launch
other virtual operations.

Depending on the design and operation
features of such malware, we may have various
possibilities of computer-related crimes.

If the malware installed into a computer is of a
kind that modify or erase data there should exist the
crimes of “data interference” and “system
interference”.

If the malware operates as a Keylogger, there
should only be the generic crimes of “illegal
interception of computer data” and “unauthorized
transfer of computer data from a computer system”.

If the malware contains a software module
acting as a RAT™?, there is a crime of “illegal access
to a computer system”, for the reasons already
described.

In Cybercrime and Cybersecurity literature, as
well as in real life cases, there were disputes on the
opportunity of an indictment of “illegal access to a
computer system” in the situation of a Botnet
creation.

As commonly defined, a Botnet is a group of

computers connected in a coordinated fashion for

malicious purposeslz. Attackers often target

unprotected computers and get control over them by
infecting with viruses, worms or Trojans. By the use
of such collection of “zombie” computers, attacker
could further perform multiple Cybercrime specific
activities (ID and Data Theft, DDoS?, Spam,
Phishing, etc.). While some of the IT Security
specialists may consider that the creation of a Botnet
has the technical ingredients for the existence of an
“access to a computer system” (taking into

consideration the way the Botnet Herder®* remotely

1 Remote Access Tool.

12 https://www.techopedia.com/definition/384/botnet
13 Distributed Denial of Service (cyberattack).

14 The person who controls the Botnet.

controls and gives instructions to the infected
computers), there are also technical arguments that
there is no “illegal access to a computer system” on
the grounds that a continuous virtual communication
channel is missing in the “relationship” between the
Botnet Herder and each of the infected machine.

As it is regulated now, in most of the
legislations, the “illegal access” ends immediately
after the “entrance” of the perpetrator into the target
system (directly or remotely), while there are no (or
just few) provisions for the rest of the actions the
attacker might further perform once “inside” the
system.

In this case, a good solution would be the
existence of an indictment of “the access to a
computer system that resulted in an unauthorized
influence of the function of that computer system”.

Access to Externally Stored Computer Data

Apart from the information stored or processed
within a computer system, there are multiple cases
when the offenders are looking for computer data
stored in external storage means, like Hard Drives,
USB Flash Drives, CDs, DVDs, etc.

While most of the national legislations
addresses just the obtaining of computer data that is
stored, processed or transmitted in/from/to a
computer system, almost none provides a solution
for the situation data is obtained from a storage mean
or device.

Usually, in order to access (see, obtain, process
etc.) that electronic data, a user must connect the
external storage device to a computer system. His
own or another one’s, but operated in legitimate
conditions. Technically, when such connection
occurs, data is temporarily copied into the RAM’s
host computer in order to further be displayed or
available to the user.

Although there is no sign of an “access to a
computer system”, as defined by the CoE
Convention on Cybercrime or the national
legislations, there is a “transfer of computer data
from a storage device”, which, if is performed
without right, may result in an offence of

“unauthorized transfer of computer data from a

storage device”™®.

On the other hand, for a more clear legal
situation, de lege ferenda should be created a distinct
provision incriminating the “unauthorized access to
computer data” — as recommended by the CoE
Convention on Cybercrime, but not in the general
context of the data stored, processed or transmitted
inffrom/to a computer system, similar to the

15 See Article 364 of the Romanian Criminal Code — “the unauthorized transfer of computer data from a computer system or a data storage

device”.
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incrimination of the “unauthorized access to online
child pornography materials”.

4. Final remarks

The above analysis, from both technical and
legal perspective, unveils various circumstances
where the representatives of the legal sector may
wrongly use the criminal charge of “illegal access to
a computer system” when the cases actually deal
with electronic communications services or
information society services.

While still complying to the general
recommendations of the CoE Convention on
Cybercrime, national legislations should look
forward to identifying new and comprehensive legal

Resources:

solutions in order to solve actual controversial
situations from real life, and to prepare to properly
address (through tough criminal provisions) the new
improvements the cybercriminals add to their
activity against computer data and computer
systems.

Least but not last, national legislations need to
focus their criminal provisions on the real impact the
electronic communications services already have on
the societies, economies and people, creating those
solutions that better fit their law enforcement
requirements, but from a technical perspective that
goes beyond the simple “access to a computer
system” way of thinking and interpretation.

= Council of Europe Convention on Cybercrime, available at:
http://www.europarl.europa.eu/meetdocs/2014_2019/documents/libe/dv/7_conv_budapest_/7_conv_budapest

en.pdf

Ll Explanatory Report on the Convention on Cybercrime, available at:
https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentld=09000016800

cce5b
= http://www.cybercrimelaw.net
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Abstract

Physical-world forensic investigation has the luxury of being tied to the sciences governing the investigated space,
hence some assumptions can be made with some degree of certainty when investigating a crime. Cyberspace on the other
hand, has a dual nature comprising both a physical layer susceptible of scientific analysis, and a virtual layer governed
entirely by the conventions established between the various actors involved at a certain moment in time, defining the actual
digital landscape and being the layer where the actual facts relevant from the legal point of view occur. This distinct nature
renders unusable many of the assumptions which the legal professionals and the courts of law are used to operate with. The
article intends to identify the most important features of cyberspace having immediate legal consequences, with the purpose
to establish new and safe assumptions from the legal professional's perspective when cross-examining facts that occurred

in cyberspace.
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1. Introduction

Bringing criminal cases involving computer
generated or stored evidence, as well as crimes
committed entirely through information systems to
justice is a major challenge for the legal system in
general and for all the actors involved, ranging from
the investigators, to prosecutors, judges and defense
attorneys. The judicial system relies heavily on
assumptions developed during a long time in
processing physical-world crime cases. The rapidly-
evolving digital age crimes, being partly or totally
committed inside a new medium with different
properties than the physical world, requires major
changes in the way in which the legal professionals
regard the criminal cases. While the laws slowly
adapt, a more rapid adaptation can be achieved
through understanding cyberspace and its governing
“laws” as well as through putting aside the classical
crime-scene assumptions and developing new ones.
This article intends to identify such assumptions that
cannot be used anymore in the digital crime cases
and attempts to identify new assumptions that are
safe to operate with in the pursuit of justice in the
digital society.

2. Generic assumptions in regular crime cases

If a common crime takes place in a closed
room, chances are that at the crime scene, evidence
on how it was committed could still be found intact.

On the other hand, for crimes committed in the street
and public places, chances to find the same evidence
intact are almost zero, given the multitude of
elements that could destroy it. Similarly, while in
closed space crime cases the possible suspects could
be narrowed down to those having access or entering
that particular room, in public-space crime cases,
anyone passing by leaves a trace, thus being a
potential suspect. These are typical assumptions that
can be made with some degree of certainty when
starting a forensic investigation in the physical
world.

The key role of such assumptions is to help
streamlining the first step in the forensic
investigation®, namely establishing the perimeter
from where relevant evidence could be collected, the
possible sources of information, the methods and
tools that should be used and the type of evidence
that could be obtained, and, in the court of law, to
help analyzing the results of the investigation.

3. Assumptions in cyberspace crime cases

In criminal cases involving computer
generated or stored evidence, as well as in crimes
committed entirely through information systems, a
new dimension is added to the traditional three
dimensional space of the perimeter to be established
as a first step in investigation: the cyberspace?.

Be it the personal digital space or the greater
public Internet, its unique properties like the ability

" Attorney at law Cybercrime Research Centre Assoc., lasi, Romania (e-mail: contact@cybercrime.org.ro).
™ Ph.D. student Svetlana Purici, Moldova State University, Faculty of Law, Chisinau, Moldova (e-mail: purici.svetlana@gmail.com).
1 U.S. Department of Justice, Office of Justice Programs, National Institute of Justice, Crime Scene Investigation: A Guide for Law

Enforcement (2000), 19.
2 http://thelawdictionary.org/cyberspace/
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to cross the limits of rooms and buildings, national
borders or even continents, as well as the multitude
of devices and electronic services which may be part
of it, raise a whole set of issues both for investigators
as well as for the legal professionals. In such cases
neglecting one possible source of evidence or failing
to correctly establish the digital perimeter of the
investigation®, could easily lead to either failing to
prove the offender guilty beyond any reasonable
doubt, or worse, to grave judicial errors.

Even if it contains the notion of "space", the
cyberspace does not possess the same properties the
physical world has, rendering unusable many of the
assumptions the legal professionals are used to
operate with in the real life crime cases. Even if the
forensic investigation ultimately examines physical
devices seized from a specific physical location and
the information stored inside them, prosecuting,
judging or defending a suspect in a computer related
crime case requires a good understanding of the
nature of cyberspace and its properties as well as
putting aside some of the real-world crime case
assumptions.

Possibilities such as remote access and control
of computer systems, automation of computer crime
through malware programs, on-line identity theft,
anonymization techniques as well as hijacking
network identity, are but a few of the extremely
common situations in cyberspace with significant
legal consequences that need to be tackled since the
early stages of the forensic investigation and
thoroughly examined during the trial phase in the
courtroom. The difference between guilty and not
guilty can ultimately go down to the difference
between 0 and 1 in a bit of information discovered
inside an information system which was either
neglected or correctly understood.

For instance, the closed room assumptions are
not applicable to computers connected to the Internet
no matter if the room containing the computer was
even locked from inside. Also, if the computer
through which the crime was committed belongs to
a certain person does not make that person the author
of a particular crime. On the contrary, given the
statistical occurrence of computers being part of
automated bot networks committing crimes*, or the
frequency of the computer malware infections
providing remote access to perpetrators, transforms
the personal virtual space into a public place, making
it more likely in some cases to reverse the initial
assumptions or to establish new ones, in order to
safely operate when investigating cyberspace in the
pursuit of justice.

As a different medium with its own unique
properties and interactions, the cyberspace can
provide relevant evidence which correctly understood

as nature and properly collected, preserved, analyzed
and interpreted, could make the difference between
sound cases from the legal point of view and terrible
prosecution failures. In courtroom, understanding the
nature of electronic evidence, the interactions that
could take place and the unique properties of the
cyberspace, could level up the degree of certainty
when sentencing the offender.

4. The nature of cyberspace

Traditional dimensions VS. dimensions

established through conventions

The physical-space forensic investigation has
the luxury of being tied to the laws of the science
governing the investigated space or the nature of the
objects in question (physics, chemistry etc).
Cyberspace on the other hand, has a dual nature
which brings in new variables into the forensic
equation which are of critical importance from the
legal point of view in establishing the truth in
criminal cases:

The physical layer or the infrastructure -
governed by the laws of physics (namely electricity,
mathematics, etc) and comprising of the actual
physical information systems, devices and networks
subject to containing the evidence in form of digital
information;

The virtual layer - built entirely from the data
stored in or circulating the systems and networks, it
comprises the software programs and services
available at a certain moment in time, together with
their automatic or user generated information, the
usage rules and possible actions and interactions
between systems, programs or services, the intended
behavior or the actual behavior at given time of
certain devices, software programs, services or
computer systems. It basically defines the landscape
in the digital space, the actions that could be taken
by an individual and the data either automatically or
user generated. As a distinct medium, the virtual
layer is governed entirely by the conventions
established between the various actors involved at a
certain moment in time.

Both layers are of great importance when
analyzing the virtual crime scene. While the former
provides the actual information bits, the latter,
correctly identified and analyzed allows the re-
construction of the facts as they happened in a
particular case.

The physical layer, being the closest to the
physical world, thus susceptible of scientific
analysis, defines certain characteristics of the
information it could contain, leading to mandatory
actions and precautions to be taken in the forensic

8 U.S. Department of Justice, Office of Justice Programs, National Institute of Justice, Electronic Crime Scene Investigation: A Guide for

First Responders, Second Edition (2008), 19.

4 Romanian Computer Emergency Response Team, REPORT on Cyber Security Alerts processed by CERT-RO in 2014, (2015).
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investigation in order to produce results admissible
in court as evidence. The virtual layer instead, being
the sum of both formal and informal conventions
between software developers, hardware
manufacturers and/or service providers to which we
add the user actions and the user generated
information, is subject to continuous evolution, its
properties continuously changing, hence the
impossibility to establish the same principles and
assumptions from the classical criminal cases.
However, being the layer where facts occur, it is of
the utmost importance in assessing the events in a
manner that could be relevant for the court.

5. Legal issues in virtual-space crime cases

Lawful usage, Terms of usage, Liberty of usage.

Regulating the Internet and the cyberspace in
general is a hot legal topic under continuous
development at international level®. Laws and
treaties are developed to establish standards to which
the various actors should adhere, in order to bring in
some predictability in cyberspace that would allow
more in depth enforcing of the real world established
laws into the virtual society, shaping at least part of
the virtual space through legal means.

As a trend in regulating cyberspace we see
tremendous efforts in imposing new laws to the
service providers which offer the infrastructure for
the information society. However, beyond the
physical infrastructure, few laws manage to properly
regulate the actual virtual cyber-landscape in a
manner that would increase the number of
assumptions which can be made in investigations,
therefore, efforts should be made in each case and
trial stage for assessing the degree in which the
perimeter of the crime, through its actors, was
compliant with the applicable legal provisions.

Laws attempting to regulate the actual virtual
space are usually implemented by the service
providers through technical means enforcing a
certain behavior or usage scenario, as well as
through terms of usage of services, placing the legal
responsibility to the end-users. Both aspects may
become relevant in some of the cases in court in an
attempt to determine the actual circumstances of a
case.

Trust-related issues in cyberspace investigations.

Being established through conventions
between multiple entities, as opposed to the physical
space in which laws of physics, chemistry and other
sciences are always applicable, cyberspace as a
forensic investigation perimeter requires assessing
the medium-specific properties, the boundaries and
the applicable "laws" at the moment when the crime
was committed. Being spread across multiple

systems, networks, regions and participating entities,
the investigated perimeter is highly dependent on the
trust that can be attributed to each and every actor
involved.

One important step, easy to neglect when
starting an investigation, is to establish a thorough
list of the participating entities from which, further
on, the entities that can be trusted should be
established both as source of evidence and for
crossing them out from the list of suspects. The
Internet being a public place, the open-street
scenario and assumptions are the safest to apply even
for computers with apparently a single user inaroom
locked from the inside.

In courtroom, the presumtion of innocence and
the benefit of the doubt as two of the founding blocks
in criminal justice, are most likely to throw out cases
in which the aspect of throughly identifying the
participating entities and properly addressing the
issue of trust for each of them was neglected.

Discovering the perpetrator earlier, without
assessing the "circle of trust" and delimiting it from
the "circle of possible suspects" can be considered at
most a lucky occurrence. Indeed such event reduces
the costs and the investigators can move to the next
case. From a technical point of view the findings
may even prove right, but without the admission of
committing the crime or without other non-digital
evidence to corroborate the facts in the absence of
admission, chances are that either the defense will
appeal to the benefit of the doubt or, in case all
parties ignore the issue, judicial errors might occur.

Time-related issues.

Being a continuously changing landscape, the
cyberspace, even if it comprises of a single device,
puts pressure on the investigators to capture a
snapshot of the virtual perimeter at the moment when
the crime occurred, either by reconstructing it from
the recovered digital evidence seized from storage
mediums belonging to the suspect, or by literally
freezing parts of the information circulating through
trusted provider's networks and servers using the
proper procedural legal means.

The time issue, from the legal point of view is
directly dependent on the trust issue and failing to
assess if the time was correctly set and recorded in
the investigated systems and in the network or
service provider's systems, can lead to errors in
identifying the perpetrator, especially in cases where
identification relies on this correlation as the only
means to connect the crime to the suspect's
computer.

Network infrastructure assessment and legal
compliance.

One such aspect relevant in court of justice, in
cases where the device investigated is connected to

® Organization for Economic Co-operation and Development, The role of internet intermediaries in advancing public policy objectives, (2011).
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the Internet, is the degree in which the service
providers (Internet service providers ISPs, On-line
service providers, etc.) comply with the applicable
laws (for instance by implementing all the technical
means required by the law) thus offering some
degree of certainty regarding the evidence they
provide and the facts that occurred in a certain
criminal case.

Aside from the problem of jurisdiction under
which a certain piece of the personal virtual space of
the suspect or some of the digital evidence resides,
assessing the real status of the Internet service
provider offering connectivity to the suspect is more
likely to be cross-examined by the defense in search
for vulnerable spots of the investigation.

The presumtion of innocence in case of
computer networks requires eliminating all other
scenarios in which the perpetrator is somebody else
than the suspect. For instance, if by any chance the
ISP is not a legally established service provider but
instead an individual providing Internet in a private
network spanning several flats or buildings, the
circle of suspects is mandatory to be enlarged to all
the systems in the network and to their owners. Same
situation applies when the connection to the outside
word is made through a network switch instead of a
router, or without having implemented proper
technical means to detect or eliminate the
impersonation of the suspect's computer by someone
else in the network. Failing this assessment and to
correctly identify the limits of the physical network
at the time of the domiciliary raid can either lead to
judicial errors or to providing ammunition for the
benefit of the doubt defense strategy in court.

At procedural level, of a special importance are
the legal instruments chosen to complete the steps of
seizing and collecting the digital evidence from the
service providers. Non-repudiation, juridical
responsibility for the contents and integrity of the
data, are but two of the most important legal aspects
subject to scrutiny in the court of law.

The Entry Points legal issue.

The virtual space being collectively built and
designed for interaction and spanning numerous
devices, networks, software programs and services,
presents as many entry points for someone to commit
a crime as the multitude of elements comprising it.

This specific nature of the virtual space makes
it impossible for digital investigations to address all
the entry points in a manner that would eliminate
entirely the possible alternative scenarios of
committing a crime. The reason for this assumption
is mathematical and is based on the myriad of
combinations that can be achieved by inter-
connecting the physical elements sustaining the
virtual space, to which we add the possible
combinations between the software programs,

services and human elements interacting and
defining the investigated virtual space.

To tackle the multiple entry points problem,
the best-practice manuals always recommend
performing classical police investigations in addition
to the digital investigation prior to submitting the
case to court. Classical evidence would short-circuit
some of the most common defenses which appeal to
the benefit of the doubt derived from the possibility
that the crime was committed by someone else.

From the legal point of view, failing to address
the physical open points in which the perpetrator
could've commit the crime by hijacking for instance
the network identity of the suspect through IP
spoofing or ARP spoofing techniques, will always be
exploited by the defense.

Other commonly met defense scenarios in the
court of law exploit the software related entry points,
such as the possibility of remote controlling a
computer system as well as the automation of such
control through computer viruses and similar means,
the Trojan Horse defense® being such an example
scenario, in  which the defendant denies
responsibility for committing the crime given the
presence of viruses inside his computer systems
which could either provide remote control
capabilities to the actual criminal located somewhere
else or could automatically commit the crime, in
both cases without the knowledge of the defendant.

Staying current with the latest developments in
the cyber-security field, given the raise of numerous
new methods of penetrating a network or someone's
computer, and especially with the statistics regarding
the occurrence of certain types of attacks and
exploitation of IT infrastructure can also indicate
some of the alternative perpetrator scenarios that
should be addressed and eliminated when building
the court case.

6. Final remarks

Given the volatile and always changing nature
of cyberspace, classical crime-scene assumptions are
but a source of errors for the legal professionals in
re-constructing the facts that occurred in committing
a computer related crime. The legal system is used
to rely on technical experts to gather the relevant
data and to “translate” it into the concepts with
which the legal professionals are used to operate.

Given the distinct nature of cyberspace, no
matter how good the “translation” is, the findings
and the information that can be obtained from the
technical experts, processed using the physical-
space crime-scene assumptions, could lead to miss-
interpreting the evidence. Without understanding the
properties and the possible actions in the
investigated medium, the cross-examination in

6 Susan W. Brenner, Brian Carrier, and Jef Henninger, The Trojan Horse Defense in Cybercrime Cases, 21 Santa Clara High Tech. L.J. 1 (2004).
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courtroom is more likely to fail in discovering the
truth and the parties involved in the trial are often put
in the impossibility to grasp the relevant aspects and
nuances of the facts, in order to further ask the
experts the right questions.

The forensic examination of the physical
electronic devices is subject to standardization.
Adherence to standards is key to securing the
evidence and collecting it in a forensically sound
manner.

But the physical devices are but a small part of
the cyberspace. The rest of the investigated
perimeter, where the facts actually occur, being so
volatile and differing from case to case, can only be
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Abstract

This study will try to give an overview and assess the international and European standards regarding the

management of hunger strikes.

We will analyse the international and European standards regarding the force-feeding a prisoner on a hunger strike.
The paper will focus on the study of the ECtHR judgements regarding the force-feeding of hunger strikers.
Also, we will address the U.S. case and the force-feeding of prisoners which is considered to be, in certain cases, an

act of torture based on the international human rights standards.

To close with, the study will attempt to go through the recent developments in the Romanian legislation, analysing
the legislation and its conformity with the European principles and recommendations, bearing in mind the prohibition, in
absolute terms, of torture or inhuman or degrading treatment or punishment.

Keywords: hunger strike; force-feeding; prison; ECHR; Declaration of Malta; Romanian legislation.

1. Introduction

Hunger strike is a severe form of protest of
convicted persons with  possible negative
consequences mainly on their health or life, but also
in general on the enforcement of custodial sentences
and on the safety of detention facilities.

Perseverance in hunger striking can have
irreversible effects on the person’s health. Given that
during detention convicted persons are in the
custody of the state, the state has a very important
role: to ensure enforcement conditions which can
guarantee the protection of life, health and physical
integrity of detainees. Against this background,
perseverance in hunger striking can pose serious
problems to the state agents as soon as the status of
the hunger striker degrades to the extent that the
person’s force feeding becomes necessary.

As a consequence, the tension between the
duty to secure the right of a prisoner to life and the
duty to respect the autonomy of the individual needs
to be addressed, in accordance with medical ethics
and also with the legislation of the particular
country.*

The controversial and emotive issue of forcible
feeding of prisoners who are on hunger-strike raises
the difficult question weather, and if so when, the

infliction of painful but potentially life-saving
treatment may constitute prohibited ill-treatment,
despite a refusal of consent. In essence the argument
is between two principles: respect for the moral
autonomy of the prisoner, against the responsibility of
the state for the fate of those it has deprived of liberty.?

2. Content

2.1. World Medical Association (WMA) standards

It was said that one of the most spectacular
violations in recent history that were brought before
the public and widely discussed involved force-
feeding of hunger strikers by health care
professionals.®

The WMA Declaration of Tokyo* provides
some general principles regarding the clinical
independence of the physician and the force-feeding
of the prisoners: A physician must have complete
clinical independence in deciding upon the care of a
person for whom he or she is medically responsible.

Where a prisoner refuses nourishment and is
considered by the physician as capable of forming
an unimpaired and rational judgment concerning the
consequences of such a voluntary refusal of
nourishment, he or she shall not be fed artificially.
The decision as to the capacity of the prisoner to

* PhD candidate, Faculty of Law, ”Nicolae Titulescu” University, Bucharest; Legal Adviser, Romanian Ministry of Justice (e-mail:
radurfg@yahoo.com).
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form such a judgment should be confirmed by at
least one other independent physician. The
consequences of the refusal of nourishment shall be
explained by the physician to the prisoner.

The development of medical standards and
ethics in case of force-feeding a prisoner during
his/her hunger strike was realised through a special
declaration of the WMA, dealing with hunger
strikers.

According to the WMA Declaration of Malta
on Hunger Strikers®, an ethical dilemma arises when
hunger strikers who have apparently issued clear
instructions not to be resuscitated reach a stage of
cognitive impairment. The principle of beneficence
urges physicians to resuscitate them but respect for
individual autonomy restrains physicians from
intervening when a valid and informed refusal has
been made. An added difficulty arises in custodial
settings because it is not always clear whether the
hunger striker's advance instructions were made
voluntarily and with appropriate information about
the consequences.

Physicians  should  respect individuals'
autonomy. This can involve difficult assessments as
hunger strikers' true wishes may not be as clear as
they appear. Any decisions lack moral force if made
involuntarily by use of threats, peer pressure or
coercion. Hunger strikers should not be forcibly
given treatment they refuse. Forced feeding contrary
to an informed and voluntary refusal is unjustifiable.
Artificial feeding with the hunger striker's explicit or
implied consent is ethically acceptable (Declaration
of Malta, principle no.2).

Physicians attending hunger strikers can
experience a conflict between their loyalty to the
employing authority (such as prison management)
and their loyalty to patients. Physicians with dual
loyalties are bound by the same ethical principles as
other physicians, that is to say that their primary
obligation is to the individual patient (Declaration of
Malta, principle no. 4).

In this respect, it was stressed out that health
care professionals employed as civil servants of the
prison authority [as it is the case in Romania — A/N,
R.F.G.] and subject to civil service rules also may
encounter demands for dual loyalty and limitations
of medical independence and confidentiality. This is
particularly the case whenever nonmedical superiors
in the administrative prison hierarchy abuse their
responsibility of supervision by interfering in
medical issues.®

On the contrary, private health care
professionals, subject to no other command than
their professional code, are less likely to defer to

prison authorities who pressure them to compromise
exclusive loyalty to their patients. Full-time prison
health care professionals are more likely to succumb
to institutional cultures that subordinate patient
interest to agendas of the prison than are part-time
professionals who also work outside of prison walls
and maintain continuous contact with health care in
the community. Dual loyalty is least likely to arise
where health care services are organized
independently of the prison authorities. Prison
authorities then take responsibility only for medical
tasks deemed necessary for safety and security or for
forensic purposes.’

Of particular importance are the guidelines
for the management of hunger strikers set out by
the Declaration of Malta (no. 10, 12, 13):

If no discussion with the individual is possible
and no advance instructions exist, physicians have to
act in what they judge to be the person's best
interests. This means considering the hunger
strikers' previously expressed wishes, their personal
and cultural values as well as their physical health.
In the absence of any evidence of hunger strikers'
former wishes, physicians should decide whether or
not to provide feeding, without interference from
third parties.

Artificial feeding can be ethically appropriate
if competent hunger strikers agree to it. It can also
be acceptable if incompetent individuals have left no
unpressured advance instructions refusing it.

Forcible feeding is never ethically acceptable.
Even if intended to benefit, feeding accompanied by
threats, coercion, force or use of physical restraints
is a form of inhuman and degrading treatment.
Equally unacceptable is the forced feeding of some
detainees in order to intimidate or coerce other
hunger strikers to stop fasting.

As we can see, the WMA considers force-
feeding ethically unacceptable. There is a confict of
values between the duty of care to safeguard life and
the right to physical integrity. Physicians should,
however, prevent any act that could amount to
torture or inhuman and degrading treatment. If a
decision is nevertheless taken to force-feed a
prisoner on hunger strike, such a decision should be
based upon medical necessity and should be carried
out under suitable conditions that refect the medical
nature of the measure. The decision-making process
should follow an established procedure, which
contains  sufficient  safeguards, including
independent medical decision-making. The methods
used to execute force-feeding should not be
unnecessarily painful and should be applied with
skill and minimum force. Force-feeding should

5 WMA Declaration of Malta on Hunger Strikers, adopted by the 43 World Medical Assembly, St. Julians, Malta, November 1991 and
editorially revised by the 44" World Medical Assembly, Marbella, Spain, September 1992 and revised by the 57" WMA General Assembly,
Pilanesberg, South Africa, October 2006, accessed March 25, 2016, http://www.wma.net/en/30publications/10policies/h31/index.html.

® Pont, Stover, and Wolff, Dual Loyalty in Prison Health Care.
7 Pont, Stover, and Wolff, Dual Loyalty in Prison Health Care.
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infringe the physical integrity of the hunger striker
as little as possible.®

But, as it was stressed out, the Malta
Declaration does not resolve the dilemma. It
provides only that the ultimate decision on whether
to intervene or not should be left to the medical
doctor.®

Once the prisoner’s judgement is no longer
rational or unimpaired, then he or she is no longer in
a position to withhold consent, thus entering a
condition wherein a concept of presumed consent
can be held to operate. At least, such an approach is
more easily reconciled with respect for the inherent
dignity of the human person than is forcibly feeding
a conscious and rational prisoner against his or her
will .20

Rodley’s above mentioned approach may be
true if there is no prior consent of the prisoner, but
the dilemma (whether medical practitioners should
intervene) is at its most extreme where a hunger-
striking prisoner loses consciousness and with it the
ability to make a rational decision about whether to
continue the hunger strike, but has left instructions
that, even if this were to happen, he is not to be force-
fed. There is an obvious tension in all these instances
between the recognition of prisoner’s right to
choose, which is closely related to their right to
physical integrity and human dignity, and the
positive obligation on the state under Article 2 of the
ECHR to protect human life. ™t

The respect for individuals’ autonomy should
be present in the case of hunger strikers. In this
respect, it is mandatory that both the prison
administration and the medical staff can
communicate with the prisoner in order to know the
reasons and the problems that need to be addressed
in order to cease the hunger strike.

In any case, the force-feeding of a prisoner is
not an ethical medical standard. To this end, the
medical ethics only allow for artificial feeding in
certain cases, with the compliance of certain
conditions, but in the same time observing that the
patient’s autonomy is not infringed.

Finally, it should be stressed out that these
minimum medical rules of ethics and guidelines are
of the most importance, as the ECtHR examines and

considers hunger strike from medical perspective, so
the analyse of the cases is made in principle on the
basis of the therapeutic necessity to artificially feed
a prisoner.

2.2. European Convention of Human Rights and
the case-law set out by the European Court of Human
Rights

a.) Nobody should die in detention and
Member States should ensure that every detainee is
afforded the basic human dignity of dying outside of
prison. Member States should ensure that all persons
in detention receive the same level of medical care
obtainable by other members of society.'?

The shaping up of this future golden rule
(nobody should die in detention) regarding the
execution of prison penalties can be analysed in
relation with the hunger strikes and the need to
suspend the execution of the prison penalty on
medical grounds.

Moreover, the equality of the quality of
medical services recieved by prisoners (as other
members of society) means, inter alia, that the
prisoners should be subject to the same ethical and
medical standards in case of hunger strike.

Although at international level the United
Nations Standard Minimum Rules for the
Treatment of Prisoners®® are silent about the
hunger strikes and force-feeding, at the European
level, the Recommendation no. R (98) 7 of the
Committee of Ministers concerning the ethical
and organisational aspects of health care in
prison'* establishes a series of principles and
recommendations which medical healthcare in
prisons has to meet, including in relation with the
hunger strike procedure (nos. 61-63 of the
Recommendation):

The clinical assessment of a hunger striker
should be carried out only with the express
permission of the patient, unless he or she suffers
from serious mental disorders which require the
transfer to a psychiatric service.

Hunger strikers should be given an objective
explanation of the harmful effects of their action
upon their physical well-being, so that they

8 Lehtmets and Pont, Prison health care and medical ethics. A manual for health-care workers and other prison staf with responsibility for

prisoners’ well-being, 44-45.

° D. van Zyl Smit, S. Snacken, Principles of European prison law and policy. Penology and human rights (Oxford: Oxford University

Press, 2011), 167.

1% Rodley and Pollard, The treatment of prisoners under international law, 419.
11 van Zyl Smit and Snacken, Principles of European prison law and policy. Penology and human rights, 166.

12 A, Gross, The fate of critically ill detainees in Europe. Report (Committee on Legal Affairs and Human Rights, 13 November 2015), 1,
accessed March 25, 2016, http://semantic-pace.net/tools/pdf.aspx?doc=aHROcDovL2Fzc2VtY mx5LmNvZS5pbnQvbncveGlsL 1lh
SZWYVWDJILURXLWV4dHIuYXNwP2ZpbGVpZDO0yMjlIONCZsYW5nPUVO&xsl=aHROcDovL3NIbWFudGljcGFjZS5uZXQvWHNsd
CIQZGYVWHIIZiIXRC1BVCLY TUWYUERGLNhzbA==&Xxsltparams=ZmIsZWIKPTlyMjQ0

13 United Nations Standard Minimum Rules for the Treatment of Prisoners (the Nelson Mandela Rules), accessed March 25, 2016,
http://www.penalreform.org/wp-content/uploads/1957/06/PRI-Marked-version-of-Nelson-Mandela-Rules-3rd-Cmmttee-Resolution.pdf.

14 Recommendation no. R (98) 7 of the Committee of Ministers to member states concerning the ethical and organisational aspects of health
care in prison (adopted by the Committee of Ministers on 8 April 1998, at the 627" meeting of the Ministers' Deputies), accessed March 25,
2016, http://www.legislationline.org/documents/action/popup/id/8069.
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understand the dangers of prolonged hunger
striking.

If, in the opinion of the doctor, the hunger
striker's condition is becoming significantly worse, it
is essential that the doctor report this fact to the
appropriate authority and take action in accordance
with national legislation (including professional
standards).

As it can be noted, the Recommendation
includes the issues of refusal of nourishment in the
generic term of right to health of the detainees,
whereas the focus is on the medical act.

b.) Article 3 of the European Convention for
the Protection of Human Rights and
Fundamental Freedoms (ECHR) enshrines one of
the basic values of the democratic societies whose
core purpose is to protect a person’s dignity and
physical integrity — prohibition, in absolute and
unqualified terms, of torture or inhuman or
degrading treatment or punishment!®, thus
protecting, inter alia, the persons deprived of their
liberty against the abuses of the prison
administration.

Given the exposed position of the persons
deprived of their liberty, member states need to give
special attention upon fulfilling their obligation to
taking all necessary measures in order to ensure the
protection of those persons against torture or
inhuman or degrading treatment or punishment. At
this stage, mention should be made that a large
proportion of the cases before the Commission and
European Court of Human Rights (ECtHR) case-law
have been introduced by prisoners, who are perhaps
in a particularly vulnerable position, almost, if not
all, aspects of their lives being subject to regulation
by authorithy. The potential for interference and
restriction in fundamental rights and freedoms is
considerable.

The unconditional terms of article 3 also mean
that there can never, under the Convention or under
international law, be a justification for acts which
breach the article. In other words, there can be no
factors which are treated by a domestic legal system
as justification for resort to prohibited behaviour —
not the behaviour of the victim, the pressure on the
perpetrator to further an investigation or prevent a
crime, any external circumstances or any other
factor.'’

15 Article 3 — Prohibition of torture

c.) ECtHR case-law on article 3 of the
Convention. The force feeding of the detainee
within the hunger strike procedure can lead, as it can
be easily noted further below, to the violation of the
provisions of art. 3 of the Convention for the
Protection of Human Rights and Fundamental
Freedoms.

Ill-treatment must attain a minimum level of
severity if it is to fall within the scope of article 3.
The assessment of this minimum is, in the nature of
things, relative; it depends on all the circumstances
of the case, such as the nature and context of the
treatment, the manner and method of its execution,
its duration, its physical or mental effects and, in
some instances, the sex, age and state of health of the
victim.18

Forced feeding of prisoners staging a
hunger strike. In its previous case-law, the
Commission stated that in its opinion forced feeding
of a person does involve degrading elements which
in certain circumstances may be regarded as
prohibited by art. 3 of the Convention.®

In the Herczegfalvy v. Austria case, the Court
considered that the position of inferiority and
powerlessness which is typical of patients confined
in psychiatric hospitals calls for increased vigilance
in reviewing whether the Convention has been
complied with. The established principles of
medicine are admittedly in principle decisive in such
cases (patients who are entirely incapable of
deciding for themselves); as a general rule, a
measure which is a therapeutic necessity cannot be
regarded as inhuman or degrading. The Court must
nevertheless satisfy itself that the medical necessity
has been convincingly shown to exist.?°

In other words, involuntary therapeutic
treatment is unlikely to give rise to any Article 3
issue provided always that this is administered in
accordance with contemporary medical standards.?

In this particular case it is above all the length
of time during which the handcuffs and security bed
were used which appears worrying. However, the
evidence before the Court is not sufficient to
disprove the Government’s argument that, according
to the psychiatric principles generally accepted at the
time, medical necessity justified the treatment in
issue. Moreover, certain of the applicant’s
allegations are not supported by the evidence.

No one shall be subjected to torture or to inhuman or degrading treatment or punishment.

16 K. Reid, A practitioner ’s guide to the European Convention on Human Rights, 3" edition (London: Thomson Sweet & Maxwell, 2008), 464.

1 A, Reidy, The prohibition of torture. A guide to the implementation of Article 3 of the European Convention on Human Rights (Strasbourg:
Human rights handbooks, No. 6, Directorate General of Human Rights, Council of Europe, 2002), 19, accessed March 25, 2016,
http://www.echr.coe.int/LibraryDocs/DG2/HRHAND/DG2-EN-HRHAND-06%282003%29.pdf.

18 ECtHR, Kudla v. Poland, no. 30210/96, §91, 26 October 2000. ECtHR judgement from, in the case of. All the ECtHR judgements
mentioned in this study are available on the website of the ECtHR - http://hudoc.echr.coe.int and were accesed in March 19, 2016.

% European Commission of Human Rights, X. v. Germany (dec.), no. 10565/83, 9 May 1984,

2 ECtHR, Herczegfalvy v. Austria, no. 10533/83, §82, 24 September 1992.

21, Murdoch, The treatment of prisoners. European standards (Strasbourg: Council of Europe Publishing, 2006, reprinted 2008), 295.
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Hence, no violation of Article 3 (art. 3) has been
shown.??

In the Nevmerzhitsky v. Ukraine case?®, the
applicant complained that he had been held in
detention and in particular in the isolation cell
despite the fact that he had been suffering from a
number of chronic diseases. The applicant also
maintained that he had been deprived of adequate
medical treatment while remanded in custody. The
applicant alleged that he had been force-fed while on
hunger strike, without any medical necessity being
established by the domestic authorities, which had
caused him substantial mental and physical
suffering. In particular, he alleged that he had been
handcuffed to a heating appliance in the presence of
guards and a guard dog (in his further complaints he
did not mention the guard dog), and had been held
down by the guards while a special medical tube was
used to feed him.

On the force-feeding of the applicant: The
Court reiterates that a measure which is of
therapeutic necessity from the point of view of
established principles of medicine cannot in
principle be regarded as inhuman and degrading. The
same can be said about force-feeding that is aimed at
saving the life of a particular detainee who
consciously refuses to take food. The Convention
organs must nevertheless satisfy themselves that the
medical necessity has been convincingly shown to
exist (see Herczegfalvy v. Austria, § 83, cited above).
Furthermore, the Court must ascertain that the
procedural guarantees for the decision to force-feed
are complied with. Moreover, the manner in which
the applicant is subjected to force-feeding during the
hunger strike shall not trespass the threshold of a
minimum level of severity envisaged by the Court's
case law under Article 3 of the Convention. The
Court will examine these elements in turn.

At the outset, the Court notes that the applicant
did not claim that he should have been left without
any food or medicine regardless of the possible lethal
consequences. However, he claimed that there had
been no medical necessity to force-feed him, as there
had been no medical examinations, relevant tests or
other documents that sufficiently proved that
necessity. He claimed that the decision to subject
him to force-feeding had been based on the analysis
of the acetone level in his urine. He further
maintained that the force-feeding had been aimed at
his humiliation and punishment, as its purpose had
been to make him stop the hunger strike and, in the
event of his refusal, to subject him to severe physical
suffering.

22 ECtHR, Herczegfalvy v. Austria, §83-84.

As to the manner in which the applicant was
fed, the Court assumes, in view of the submissions
of the parties, that the authorities complied with the
manner of force-feeding prescribed by decree.
However, in themselves the restraints applied —
handcuffs, a mouth-widener, a special rubber tube
inserted into the food channel — in the event of
resistance, with the use of force, could amount to
torture within the meaning of Article 3 of the
Convention, if there is no medical necessity.

In the instant case, the Court finds that the
force-feeding of the applicant, without any medical
justification having been shown by the Government,
using the equipment foreseen in the decree, but
resisted by the applicant, constituted treatment of
such a severe character warranting the
characterisation of torture. In the light of the above,
the Court considers that there has been a violation of
Article 3 of the Convention.

Medical assistance and treatment provided for
the applicant: The applicant suspended his hunger
strike on 14 July 1998, resuming in October 1998.
However, from the records submitted by the
Government it is clear that the applicant was not
examined or attended by a doctor from 5 August
1998 to 10 January 2000. In the Court's view, this
cannot be deemed to be adequate and reasonable
medical attention, given the hunger strike and the
diseases from which the applicant was suffering.
Furthermore, the Government have provided no
written records as to the force-feeding throughout
the hunger strike, the kind of nutrition used or the
medical assistance provided to him in this respect.

In these circumstances, the Court considers
that there has been a violation of Article 3 of the
Convention as regards the lack of adequate medical
treatment and assistance provided to the applicant
while he was detained, amounting to degrading
treatment.

In Ciorap v. Moldova?, Strasbourg Court held
that there is a violation of article 3 of the ECHR, as
repeated force-feeding of the applicant performed in
a manner which unnecessarily exposed him to great
physical pain and humiliation, was considered
torture. As it can be observed from the judgement,
the Court held a violation of article 3 not only
because of the force-feeding, but also because of an
intervention of several factors, especially the
unnecessary use of force, namely handcuffing and
the fact that the forced-feeding was not supported by
valid medical reasons.

2 ECtHR, Nevmerzhitsky v. Ukraine, no. 54825/00, §78, 93-99 and §102-106, 5 April 2005.

2 ECtHR, Ciorap v. Moldova, no. 12066/02, §84-85 and §88-89, 19 June 2007. The Court was struck by the manner of the force-feeding,
including the unchallenged facts of his mandatory handcuffing regardless of any resistance, the causing of severe pain in order to force him to
open his mouth and the pulling of his tongue outside of his mouth with metal tongs.
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In Pandjikidzé and Others v. Georgia®,
relying on article 3 (prohibition of inhuman or
degrading treatment) of the Convention, the first
applicant complained in particular about the lack of
reaction on the part of the competent authorities to
his 115-day hunger strike (to show disagreement
with the criminal proceedings against him), while he
was held in pre-trial detention.

The Court observed that he had never been
force-fed and had not complained to the Court that
the authorities should have taken such action. Even
though his state of health must have declined, it did
not appear from the case file that his life had been
exposed to an obvious danger as a result of the
authorities’ attitude, and therefore that force-feeding
would have been justified by any “medical
imperative”, or that he had been deprived of medical
treatment appropriate to his state of health, or that he
had been medically unfit to remain in prison. The
Court therefore declared the complaint inadmissible
(manifestly ill-founded) pursuant to article 35
(admissibility criteria) of the Convention.

In Ozgiil v. Turkey®, the applicant went on
hunger strike while he was in prison. A few months
later he was admitted to a hospital ward reserved for
prisoners, but he refused treatment. The Institute of
Forensic Medicine examined him and diagnosed him
with Wernicke-Korsakoff syndrome?’,
recommending that his sentence be suspended for six
months. His request for release having subsequently
been denied. One month after he had been sentenced
to life imprisonment, when his health deteriorated,
the doctors decided to impose treatment on him. The
applicant complained in particular about the
authorities’ medical intervention against his will.

As to the medical intervention complained of
by the applicant, the Court observed that article 3
(prohibition of inhuman or degrading treatment) of
the Convention imposed an obligation on the State to
protect the physical well-being of persons deprived
of their liberty, for example by providing them with
the requisite medical assistance. The persons
concerned nevertheless remained under the
protection of article 3, whose requirements permitted
of no derogation. In the present case, the Court noted
that the applicant had been under permanent medical
supervision in a hospital since late December 2001.
Until 15 March 2002 the doctors had not imposed
treatment, but on that date they noted a deterioration
of his state of health and found medical intervention
and force-feeding to be necessary. Thus, for as long
as the applicant’s medical condition had been
satisfactory the doctors had respected his wishes and

they had only intervened when a medical necessity
had been established. They had then acted in the
applicant’s interest, with the aim of preventing
irreversible damage. Moreover, it had not been
established that the aim of the medical intervention
was to humiliate or punish him. It could be seen from
the file that there had never been any question of
using means of restraint. The Court thus found the
complaint inadmissible (manifestly ill-founded)
under article 35 (admissibility criteria) of the
Convention.

Re-imprisonment of convicted persons
suffering  from  the  Wernicke-Korsakoff
syndrome. The Court has established that article 3
may go as far as requiring the conditional liberation
of a prisoner who is seriously ill or disabled, notably
where the detainee either can no longer receive
adequate treatment while in detention, or his or her
condition is so poor that it would be inhuman and
degrading to keep him or her in detention.
Exemplary cases in which a detainee’s condition was
no longer deemed compatible with detention,
necessitating either temporary or permanent release,
include inter alia, the conditional liberation due to
the continued detention of a detainee suffering
complications of a hunger strike.?®

For example, in Tekin Yildiz v. Turkey?, the
applicant was diagnosed with Wernicke-Korsakoff
Syndrome in July 2001. His sentence was suspended
for six months on the ground that he was medically
unfit, and the measure was extended on the strength
of a medical report which found that his symptoms
had persisted. A warrant was issued for his arrest in
October 2003 after he was suspected of having
resumed his activities with the terrorist organisation.
On 21 November 2003 he was arrested and sent back
to prison. Despite an early ruling that he had no case
to answer, he remained in prison for eight months
and it was not until 27 July 2004 that he was finally
released.

The Court held that there had been a violation
of article 3 (prohibition of inhuman or degrading
treatment) of the Convention on account of the
applicant’s re-imprisonment from 21 November
2003 to 27 July 2004. It observed in particular that
the fact that an applicant had inflicted harm upon
himself by going on a prolonged hunger strike did
not release a State from any of its obligations
towards such persons under article 3. Considering, in
the instant case, that the applicant’s state of health
had been consistently found to be incompatible with
detention and that there was no evidence to cast
doubt on those findings, it found that the domestic

B ECtHR, Pandjikidzé and Others v. Georgia (dec.), no. 30323/02, 20 June 2009. See European Court of Human Rights. Press Unit.
Factsheet — Hunger strikes in detention (2015), 2, accessed March 25, 2016, http://www.echr.coe.int/Documents/FS_Hunger_

strikes_detention_ENG.pdf.

% ECtHR, Ozgiil v. Turkey (dec.), no. 7715/02, 6 March 2007. See Factsheet — Hunger strikes in detention, 2.
2 Encephalopathy consisting in the loss of certain cerebral functions, resulting from a deficiency of vitamin B1 (thiamine).

2 Gross, The fate of critically ill detainees in Europe, 10.

B ECtHR, Tekin Yildiz v. Turkey, no. 22913/04, 10 November 2005. See Factsheet — Hunger strikes in detention, 6.
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authorities who had decided to return the applicant
to prison and detain him for approximately eight
months, despite the lack of change in his condition,
could not be considered to have acted in accordance
with the requirements of Article 3. The Court further
held that there would be a violation of article 3 of
the Convention if the applicant was re-imprisoned
without there being a marked improvement in his
medical fitness to withstand such a measure.

In Sinan Eren v. Turkey®, the applicant was
diagnosed as suffering from Wernicke-Korsakoff
syndrome in October 2002 and his sentence was
suspended as a result. In January 2004 a medical
report concluded that the suspension of his prison
sentence was no longer justified on medical grounds
and a warrant was issued for his arrest. The applicant
absconded. Alleging that the stay of execution of his
sentence had been lifted based on a medical report of
no scientific value and which clearly contradicted
the previous medical reports, the applicant submitted
in particular that he was suffering from Wernicke-
Korsakoff Syndrome and that his possible return to
prison would constitute a violation of article 3
(prohibition of inhuman or degrading treatment) of
the Convention.

The Court held that there had been no
violation of article 3 (prohibition of inhuman or
degrading treatment) of the Convention. It observed
in particular that, having examined him on 11
September 2004, the panel of experts appointed by
the Court had unanimously concluded that the
applicant was not suffering from any neurological or
neuropsychological disorders that made him unfit to
live in prison conditions. The Court could only share
its own experts’ opinion and it therefore considered
that the applicant’s return to prison would not in
itself constitute a violation of article 3 of the
Convention.

d.) ECtHR case-law on article 2 of the
Convention. Exceptionally, the issue of refusal of
nutrition and force feeding can pose a problem also
in the light of article 2 of the Convention. When a
detained person maintains a hunger strike this may
inevitably lead to a conflict between an individual’s
right to physical integrity and the High Contracting
Party’s obligation under art. 2 of the Convention — a
conflict which is not solved by the Convention
itself.3!

In Horoz v. Turkey®?, the applicant’s son died
in 2001 while in prison after going on hunger strike
to protest against the introduction of “F-type”
prisons, designed to provide living spaces for two to
three persons instead of dormitories. Before the
Court, the applicant complained in particular that the
judicial authorities’ refusal to release her son,

contrary to the opinion of the Institute of Forensic
Medicine, had led to his death.

The ECtHR held that there had been no
violation of article 2 (right to life) of the ECHR with
regard to the death of the applicant’s son, since it had
been impossible to establish a causal link between
the refusal to release him and his death. It observed
that the death in this case had clearly been the result
of the hunger strike. The applicant had not
complained either about her son’s conditions of
detention or of an absence of appropriate treatment.
The Court found that the authorities had amply
satisfied their obligation to protect the applicant’s
son’s physical integrity, specifically through the
administration of appropriate medical treatment, and
that they could not be criticised for having accepted
his clear refusal to allow any intervention, even
though his state of health had been life-threatening.

Also, when analysing the findings of the
ECtHR in the Nevmerzhitsky v. Ukraine case, one
can observe that the judgment does not settle the
significant question of when, if at all, a medical
doctor may recommend that a prisoner be fed
without his consent. However, it can be argued, in
the light of the Court’s full and uncritical referral to
the declarations of the WMA, that is now recognized
at a European level that established principles of
medicine require a doctor not to intervene in the case
of a prisoner who wishes to continue with a hunger
strike and who is capable of making an informed
decision in that regard. At the very least, a state that
follows a doctor’s advice to respect such a decision
should not find itself subject to a complaint on the
ground of having failed in its duties under article 2
to protect life. The provision in respect of the
prisoner who whishes not to be treated even after he
has lapsed into unconsciousness as a result of a
hunger strike, is less clear, but the same argument
may succeed here.®

e.) From the procedural point, where an
individual raises an arguable claim that he has been
seriously ill-treated in breach of article 3 of the
Convention, the member state has an obligation to
initiate a thorough, prompt, independent and
effective investigation, which should be capable of
leading to the establishment of the facts of the case
and, if the allegations prove to be true, to the
identification and punishment of those responsible.
This means that the authorities must always make a
serious attempt to find out what happened and should
not rely on hasty or ill-founded conclusions to close
their investigation or as the basis of their decisions.
They must take all reasonable steps available to them
to secure the evidence concerning the incident,
including, inter alia, eyewitness testimony, forensic

% ECtHR, Sinan Eren v. Turkey, no. 8062/04, 10 November 2005. See Factsheet — Hunger strikes in detention, 6-7.

8 European Commission of Human Rights, X. v. Germany (dec.).

32 ECtHR, Horoz v. Turkey, no. 1639/03, 31 May 2009. See Factsheet — Hunger strikes in detention, 1.
3 yvan Zyl Smit and Snacken, Principles of European prison law and policy. Penology and human rights, 170-171.
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evidence etc. Any deficiency in the investigation
which undermines its ability to establish the cause of
injuries or to identity the persons responsible will
risk falling foul of this standard. For an effective
investigation into alleged ill-treatment by state
agents, such investigation should be independent.
Thus, the investigation lacked independence where
members of the same division or detachment as those
implicated in the alleged ill-treatment were
undertaking the investigation. The independence of
the investigation implies not only the absence of a
hierarchical or institutional connection, but also
independence in practical terms.®*

For example, in Leyla Alp and Others v.
Turkey®, the Court held that there had been a
procedural violation of Article 2 (right to life) of
the Convention in respect of one of the applicants,
and a procedural violation of Article 3 (prohibition
of inhuman or degrading treatment) of the
Convention in respect of five other applicants,
finding that the investigation and proceedings
conducted by the national authorities had failed to
satisfy the requirements of promptness and
reasonable expedition implicit in the context of the
positive obligations at issue.

2.3. The standards of the European Committee
for the Prevention of Torture and Inhuman or
Degrading Treatment or Punishment

According to article 1 from the European
Convention for the Prevention of Torture and
Inhuman or Degrading Treatment or Punishment, the
European Committee for the Prevention of Torture
and Inhuman or Degrading Treatment or Punishment
(CPT) shall, by means of visits, examine the
treatment of persons deprived of their liberty with a
view to strengthening, if necessary, the protection of
such persons from torture and from inhuman or
degrading treatment or punishment.

When analyzing the activity of the CPT,
Leidekker argues that perhaps the most striking
development since 2001 is the altered attitude of the
CPT as regards examining medical interventions;
until fairly recently, the CPT preferred not to assess

the content of a medical intervention carried out on
a person deprived of his/her liberty.

For some reason this approach changed: in the
last few years, the CPT assessed a medical
intervention, as it considered the situation of a
prisoner who had been repeatedly forcibly fed by the
Spanish authorities®” in the course of his hunger
strikes.

Still, so far, the CPT has taken a cautious
approach vis-a-vis medical interventions, which is
rather similar to the manner in which the European
Court of Human Rights tends to address such
matters. The Court’s approach is based on the
concept of ‘therapeutic necessity’.3®

As a general principle, the CPT does not
believe that it is the Committee’s role to pronounce
on the question whether it is right to force-feed a
detained person on hunger strike.*

However, the CPT emphasized certain
standards which should be met in the event that a
decision is taken to force-feed a prisoner.

The minimum standards set out by the CPT are
provided in the Report to the Spanish Government
on the visit to Spain (2007)*:

If a decision is taken to force-feed a prisoner
on hunger strike, in the CPT’s view, such a decision
should be based upon medical necessity and should
be carried out under suitable conditions that reflect
the medical nature of the measure. Further, the
decision-making process should follow an
established procedure, which contains sufficient
safeguards, including independent medical decision-
making. Also, legal recourse should be available and
all aspects of the implementation of the decision
should be adequately monitored.

The methods used to execute force-feeding
should not be unnecessarily painful and should be
applied with skill and minimum force. More
generally, force-feeding should infringe the physical
integrity of the hunger striker as little as possible.
Any resort to physical constraint should be strictly
limited to that which is necessary to ensure the
execution of the force-feeding. Such constraint
should be handled as a medical matter.

3 ECtHR, Mikhenyev v. Russia, no. 77617/01, §107-108 and 110, 26 January 2006.

% ECtHR, Leyla Alp and Others v. Turkey, no. 29675/02, 10 December 2013. See Factsheet — Hunger strikes in detention, 5.

% CPT, Report to the Turkish Government on the visits to Turkey, carried out by the CPT from 10 to 16 December 2000 and 10 to 15
January 2001 and from 18 to 21 April and 21 to 24 May 2001, CPT Doc. CPT/Inf (2001) 31, §33. (...) the issue of the artificial feeding of a
hunger striker against his/her wishes is a delicate matter about whic different views are held. (...) The CPT understands that the World
Medical Association is currently reviewing its policy on this subject. To date, the CPT has refrained from adopting a stance on this matter.
However, it does believe firmly that the management of hunger strikers should be based on a doctor/patient relationship. Consequently, the
Committee has considerable reservations as regards attempts to impinge upon that relationship by imposing on doctors managing hunger
strikers a particular method of treatment”. See, M. Leidekker, Evolution of the CPT'’s Standards Since 2001, Essex Human Rights Review,
Volume 6 (2009), 103, accessed March 25, 2016, http://projects.essex.ac.uk/ehrr/\VV6N1/Leidekker.pdf.

87 CPT, Report to the Spanish Government on the visit to Spain, carried out by the CPT from 14 to 15 January 2007 (Strasbourg, 2009),
accessed March 25, 2016, http://www.cpt.coe.int/documents/esp/2009-10-inf-eng.htm.

38 |eidekker, Evolution of the CPT’s Standards Since 2001, 103-104.

39 Leidekker, Evolution of the CPT’s Standards Since 2001, 104.

“ News Flash - Council of Europe anti-torture Committee publishes report on Spain, accessed March 25, 2016,
http://www.cpt.coe.int/documents/esp/2009-02-03-eng.htm.

41 CPT, Report to the Spanish Government on the visit to Spain, no. 14.
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Force-feeding a prisoner without meeting the
standards set out above could very well amount to
inhuman or degrading treatment.

According to the CPT standards, regarding the
patient's consent, in the event of a hunger strike,
public authorities or professional organisations in
some countries will require the doctor to intervene to
prevent death as soon as the patient's consciousness
becomes seriously impaired. In other countries, the
rule is to leave clinical decisions to the doctor in
charge, after he has sought advice and weighed up
all the relevant facts.*

For the CPT, when examining a medical
intervention, article 3 of the ECHR remains the
reference point; in other words, it is not under the
CPT’s mandate to decide on primacy among
conflicting fundamental rights, such as the right to
life versus the right to physical integrity, which is at
the core of the ongoing discussion about forced
feeding of hunger strikers.*?

Concluding, it was stressed out that the
landscape in which the CPT operates is altering
rapidly. It took years of intensive lobbying before the
CPT could be established; now, international
monitoring of detention conditions appears to be
fully accepted.*

2.4. The U.S. case

If at European level there is, as noted above, a
minimum of standards and regulations in place
concerning hunger strikers and force feeding of
detainees, within the North-American legislation the
prison administration has rather permissive margin
of action, whereas the case-law under certain
conditions validates the intentional deprivation or
reduction of food rationing for detainees.

Against this background, a prisoner’s
allegations in his conditions-of-confinement claim
that he was deprived of food, drink, and sleep for
four days were insufficient to state a claim for
physical injury.*

The prison’s feeding rule required a prisoner to
stand in the middle of his cell, with the lights on,
when the meal was delivered and that he wear
trousers or gym shorts. If the prisoner did not comply
with the rule, the meal was not served. The prisoner
wanted to eat in his underwear, so on a number of
occasions over a two-and-a-half-year period, he
refused to put on the pants or shorts and, as a result,
was not served. Because he skipped so many meals,
he lost 45 pounds. The prison also refused to serve
the prisoner when he had a sock on his head because
this could be used to hide a weapon. The prisoner’s
cell walls were smeared with blood and feces that he
refused to clean. Under these circumstances, the
prisoner’s food deprivation was self-inflicted. The
prisoner failed to show how many of his missed
meals were missed for reasons that could not be
related to his refusal to comply with a reasonable
condition on the receipt of food. The prisoner
experienced no real suffering, extreme discomfort or
any lasting detrimental health consequences.*®

On the other hand, denying food for a 50-hour
period was held to go beyond what was necessary to
achieve a legitimate correctional aim.*’

Also, a trial court’s order that prison officials
place a defendant in solitary confinement and feed
him only bread and water on the anniversary of his
offense was impermissible.*

Special issues have been reported concerning
the situation of detainees at Guantanamo Bay, as
excessive use of force and force feeding of prisoners
have been established to be documented and usual
practices whereas such practices at the level of the
Council of Europe, as noted above, have been
considered inhuman and degrading treatment or even
torture®.

In this sense, there are recurrent reports of
contexts in which excessive force was routinely
used, including the context regarding the force-
feeding during hunger strikes. According to reports
by the defence counsels, some of the methods used
to force-feed definitely amounted to torture®.

42 CPT standards, “Substantive” sections of the CPT’s General Reports (CPT/Inf/E(2002)1-Rev.2015), no. 46, accessed March 25, 2016,

http://www.cpt.coe.int/en/docsstandards.htm.

43 Leidekker, Evolution of the CPT’s Standards Since 2001, 103-104.
44 Leidekker, Evolution of the CPT’s Standards Since 2001, 105.

“ Mitchell v. Horn, 318 F.3d 523 (3d Cir. 2003) in J. W. Palmer, Constitutional Rights of Prisoners, 9" Edition (New Providence, New

Jersey: Lexis Nexis Anderson, 2010), 429.

“6 Freeman v. Berge, 441 F.3d 543 (7" Cir. 2006) in Palmer, Constitutional Rights of Prisoners, 285-286.

47 Dearman v. Woods, 429 F.2d 1288 (10" Cir. 1970) in Palmer, Constitutional Rights of Prisoners, 107.

“8 people v. Joseph, 434 N.E.2d 453 (111. Ct. App. 1982) in Palmer, Constitutional Rights of Prisoners, 107.
“ See, for example, ECtHR, Nevmerzhitsky v. Ukraine; ECtHR, Ciorap v. Moldova.

0 “They are being force-fed through the nose. The force-feeding happens in an abusive fashion as the tubes are rammed up their noses,
then taken out again and rammed in again until they bleed. For a while tubes were used that were thicker than a finger because the smaller
tubes did not provide the detainees with enough food. The tubes caused the detainees to gag and often they would vomit blood. The force-
feeding happens twice daily with the tubes inserted and removed every time. Not all of the detainees on hunger strike are in hospital but a
number of them are in their cells, where a nurse comes and inserts the tubes there.” Accounts given by Attorney Julia Tarver (28 October
2005) in Situation of detainees at Guantanamo Bay. Report of the Chairperson-Rapporteur of the Working Group on Arbitrary Detention, Leila
Zerrougui; the Special Rapporteur on the independence of judges and lawyers, Leandro Despouy; the Special Rapporteur on torture and other
cruel, inhuman or degrading treatment or punishment, Manfred Nowak; the Special Rapporteur on freedom of religion or belief, Asma Jahangir;
and the Special Rapporteur on the right of everyone to the enjoyment of the highest attainable standard of physical and mental health, Paul
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[Concluding the Special Rapporteur considered
that] such treatment amounts to torture, as it inflicts
severe pain or suffering on the victims for the
purpose of intimidation and/or punishment.5!

In the Situation of detainees at Guantinamo
Bay Report>? the authors underlined that, as we
showed above, both the Declarations of Tokyo and
Malta prohibit doctors from participating in force-
feeding a detainee, provided the detainee is capable
of understanding the consequences of refusing food.
This position is informed by the fundamental
principle, which recurs throughout human rights law,
of individual autonomy. (...) Further, some domestic
courts have decided, based on an individual’s right
to refuse medical treatment, that a State may not
force-feed a prisoner®. While some other domestic
courts have taken a different position, it is not clear
that they have all given due consideration to the
relevant international standards®.

At national level, according to the United
States Government, Department of Defense policy
allows health professionals to force-feed a detainee
in Guantanamo Bay when the hunger strike threatens
his life or health.%®

From the perspective of the right to health,
informed consent to medical treatment is essential®®,
as is its “logical corollary” the right to refuse
treatment®. A competent detainee, no less than any
other individual, has the right to refuse treatment®®,
In summary, treating a competent detainee without
his or her consent - including force-feeding - is a
violation of the right to health, as well as
international ethics for health professionals.>

Concluding, it was stressed out that the
Government of the United States should ensure that

the authorities in Guantanamo Bay do not force-feed
any detainee who is capable of forming a rational
judgement and is aware of the consequences of
refusing food. The United States Government should
invite independent health professionals to monitor
hunger strikers, in a manner consistent with
international ethical standards, throughout the
hunger strike.5°

2.5. National legislation regarding the hunger strike

The majority of national legislations in Europe,
as well as relevant international medical ethical
codes, today consider that a competent adult may
choose to refuse medical treatment even if it could
save his life. Consequently, the authorities involved
in the management of a hunger strike by a prisoner
may often be faced with two potentially conficting
values: their duty of care to safeguard a life and the
prisoner’s right to physical integrity (including the
right not to have a treatment imposed on him).5!

a.) Having regard to the difficulties posed by a
detainee’s refusal to feed himself/herself, the legal
regulations created a detailed procedure for hunger
strikers which establishes some clear tasks for the
prison staff, but also with the intervention of the
judge in charge of the supervision of deprivation of
liberty in order to guarantee the respect of the hunger
striker’s rights.

The hunger strike procedure is detailed in art.
54 from the Law no. 254/2013 on enforcement of
penalties and of measures ordered by the judicial
bodies during the criminal proceedings® and art.
119-122 from the Government Decision no.
157/2016 for the approval of the Regulation of
application of the Law No. 254/2013%. Against this

Hunt (United Nations, Economic and Social Council, Commission on Human Rights, Sixty-second session, E/CN.4/2006/120, 27 February
2006), 36, accessed March 25, 2016, https://documents-dds-ny.un.org/doc/UNDOC/GEN/G06/112/76/PDF/G0611276.pdf?OpenElement.

5t Situation of detainees at Guantanamo Bay, 17-18.

52 Situation of detainees at Guantanamo Bay, no. 80, 23.

%3 See, e.g., Secretary of State for the Home Department v. Robb [1995] Fam 127 (United Kingdom); Thor v. Superior Court, 21 California
Reporter 2d 357, Supreme Court of California (1993); Singletary v. Costello, 665 So.2d 1099, District Court of Appeal of Florida (1996) in
Situation of detainees at Guantanamo Bay, 41.

5 See, generally, Mara Silver, “Testing Cruzan: Prisoners and the Constitutional Question of Self-Starvation”, 58 Stanford Law Review
631 (2005) (collecting US jurisprudence on force-feeding of detainees) in Situation of detainees at Guantdinamo Bay, 42.

%5 Committee on Economic, Social and Cultural Rights, general comment no. 14 (2000), E/C.12/2000/4, §8, 34 inSituation of detainees at
Guantanamo Bay, no. 81, 23.

% Committee on Economic, Social and Cultural Rights, general comment No. 14 (2000), §8, 34 in Situation of detainees at Guantanamo
Bay, 42.

57 See Cruzan v. Director Missouri Department of Health, 497 U.S. 261, 269-70 (1990) (recognizing the right to refuse treatment as the
logical corollary to the doctrine of informed consent) in Situation of detainees at Guantanamo Bay, 42.

%8 See Secretary of State for the Home Department v. Robb [1995] Fam 127 (United Kingdom); see also Chair of the Board of Trustees of
the American Medical Association (AMA), Duane M. Cady, M.D., AMA to the Nation, AMA unconditionally condemns physician participation
in torture, (20 December 2005) accessed at http://www.ama-assn.org/ama/pub/category/15937.html (10 February 2006) (clarifying that “every
patient deserves to be treated according to the same standard of care whether the patient is a civilian, a US soldier, or a detainee” and
acknowledging that the AMA position on forced feeding of detainees is set forth in the Declaration of Tokyo in Situation of detainees at
Guantanamo Bay, 42.

% Situation of detainees at Guantanamo Bay, no. 82, 24.

8 Situation of detainees at Guantanamo Bay, no. 103, 26.

61 | ehtmets and Pont, Prison health care and medical ethics. A manual for health-care workers and other prison staf with responsibility
for prisoners’ well-being, 41.

62 |_aw no. 254/2013 on enforcement of penalties and of measures ordered by the judicial bodies during the criminal proceedings, published
in the Official Journal of Romania, Part I, no. 514 of August 14, 2013.

8 Government Decision no. 157/2016 for the approval of the Regulation of application of the Law No. 254/2013, published in the Official
Journal of Romania, Part I, no. 271 of April 11, 2016.
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background, person who refuses food is monitored
by the prison administration.

According to the above mentioned provisions,
in case a sentenced person intends to refuse food,
he/she notifies the supervisory agent verbally or in
writing and submits to such agent any possible
applications concerning the grounds for food refusal.

The supervisory agent shall notify immediately
the head of the detention section about the matter,
who shall hear the sentenced person and shall take
appropriate measures, if the matters invoked fall
under its jurisdiction. In case the sentenced person
remains determined to refuse food, the head of the
section shall inform the director and the doctor of the
penitentiary.

The prison director hears the detainee and
records in the standardized form the issues indicated
by the detainee, the reasons which led to that form of
protest, the measures ordered, as well as the
detainee’s option to further refuse food or to accept
it. If the detainee upholds the hunger strike, the
director has to inform the judge in charge of the
supervision of deprivation of liberty and send him in
writing a standardized form with indication of the
date and hour when he was informed, accompanied,
as case may be, by the detainee’s grounds for food
refusal [Regulation of application of the Law No.
254/2013, art. 120 para.(1)-(2)]. From the time of
notifying the judge in charge of the supervision of
deprivation of liberty, it shall be considered that the
sentenced person is in a situation of food refusal.

Starting from the moment when a person is
considered to be in food refusal, the legal provisions
establish in detail the role of the judge in charge of
the supervision of deprivation of liberty and the tasks
he has to fulfill.

If the aspects noted by the detainee refer to
aspects pertaining to the jurisdiction of the judge in
charge of the supervision of deprivation of liberty
(establishing or change of the regime in which
custodial sentences are enforced, exercise of the
detainees’ rights or complaint against the decision of
the discipline commission), the judge in charge of
the supervision of deprivation of liberty is obliged to
hear the detainee and will decide on the aspects
raised by the detainee%.

Having regard to the radicality of this form of
protest, as well as the possible negative effects on the
state of health or even life of the detainee, we think
that the hearing of the detainee on hunger strike has
to be performed by the judge in charge of the
supervision of deprivation of liberty immediately.

According with the legal provisions, if the
announcement occured during the working hours of
the Office of judge in charge of the supervision of
deprivation of liberty, the convicted person is heard
on the same day. If the announcement occured after
the working hours the hearing will pe performed the
next day [Supreme Council of Magistracy Decision
no. 89/2014 for the approval of the Regulation for
organizing the activity of the judge in charge of the
supervision of deprivation of liberty, art. 37
para.(2)%].

If the problems raised by the convicted person
refer to other issues (not for the judge’s
competence), the judge in charge of the supervision
of deprivation of liberty can hear the convicted
person.

In such a situation the judge in charge of the
supervision of deprivation of liberty can present to
the prison director proposals concerning the
measures which he consideres to be necessary
[Regulation for organizing the activity of the judge
in charge of the supervision of deprivation of liberty,
art. 37 para.(2)].

Furthermore, if the detainee declares that he
renounces the food refusal, the judge informs the
prison director and notes this in the dedicated form.
If the detainee declares that he does not renounce the
food refusal, as well as in case the detainee was not
heard, the dedicated form, containing the proposals
of the judge in charge of the supervision of
deprivation of liberty, is presented to the prison
director [Regulation of application of the Law No.
254/2013, art. 120 para. (4)-(5)].

If the person refuses to make any declarations
this has to be recorded in a protocol. For identity of
judgment this last solution is also applicable where
the convicted person says he is illiterate, when the
matters stated have to be recorded in a protocol.

Following the hearing, if the person upholds its
decision to refuse food, the judge can present to the
prison director proposals in the dedicated form.

In must be observed the law-maker’s approach
consisting in the regulation of the administrative
participation of the judge in charge of the
supervision of deprivation of liberty in the hunger
strike procedure as an individual task. The
alternative solution — limitation of the judge’s
intervention strictly to giving court minutes in case
the hunger striker complained about the exercise of
his legal rights — we think would have very much
restricted the judge’s role. However, it is obvious
that the judge’s intervention within the food refusal

& 1t must be stressed out that, in the case-law developed under the previous legal framework, one can observe that in some cases there was
an abuse of the regulation on food refusal, as the inmates adopted this form of protest only to gain access sooner to the judge, without respecting
the audience program. See, Report of the Judicial Inspection within the Supreme Council of Magistracy on the respect of legal provisions by
the delegated judges, in accorance with the provisions of Law no. 275/2006 on enforcement of penalties and of measures ordered by the judicial
bodies during the criminal proceedings, no. 1806/13/1179/D1J/2013, 25, accessed March 25, 2016, www.csm21909.ro/csm/linkuri/20_09_

2013__ 60704 _ro.doc.

8 Supreme Council of Magistracy Decision no. 89/2014 for the approval of the Regulation for organizing the activity of the judge in charge
of the supervision of deprivation of liberty, published in the Official Journal of Romania, Part I, no. 77 of January 31, 2014.
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procedure should not be limited to solving the
complaints concerning the exercise of the rights of
the hunger striker.

According with the applicable legal provisions,
the intervention of the judge in charge of the
supervision of deprivation of liberty within the food
refusal procedure is aimed not only to giving a
decision concerning the exercise of rights, but also
the hearing and deciding in relation with the issues
raised by the convicted person which refer to the
establishment or change of the regime for the
enforcement of custodial penalties or, as case may
be, the complaint against the decision of the
discipline commission. The judge can also hear the
convicted person in case he has other requests which
are not subject to his jurisdiction, acting as an
element of mediation, balance and equidistance
between the convicted person as a hunger striker and
the prison administration. Against this background
one should note the very important role which the
judge in charge of the supervision of deprivation of
liberty has to play, who has to identify and analyze
the causes which made the convicted person go on
hunger strike.

The prison administration shall be under the
obligation to temporarily transfer the person that
refuses food in a medical institution within the
medical network of the Ministry of Health and to
notify the family of the sentenced person or someone
close to the sentenced person, in case the health or
bodily integrity of the sentenced person is seriously
affected by refusal to eat.

Renouncing food refusal can be made through
written or verbal statement before the prison staff,
announcing the judge in charge of the supervision of
deprivation of liberty (by letter accompanied by the
statement concerning the renounciation to food
refusal) or before the judge in charge of the
supervision of deprivation of liberty [Regulation of
application of the Law No. 254/2013, art. 122
para.(1)].

A special problem arises when several
convicted person as a group or the totality of the
inmates refuse food. In this case a discussion has to
take place with each convicted person and the action
will become the more stringent issue to be solved so
that the prison administration will channel all its
efforts towards mitigation of the event which can
easily degenerate in general revolt or serious
disturbance of order. In such cases the prison
administration has to immediately make use of
energy and means of positive influence, satisfaction
of legitimate requests of the prison population. The
prison administration also has to prepare the

intervention forces so as to be able to defend the
institution in case of danger.®

In any case food refusal, despite the fact that it
is not a structural issue regarding the prison regime,
has to be carefully looked at and assessed for each
case individually, given that it is possible that the
convicted person’s requests are legitimate. Exposion
to such physical suffering, even if not for a long time,
or even when the detainee could not resist physically
and morally several days, has to trigger at the level
of the prison administration a special investigation as
to establish if the detainee’s version is not the right
one. It is a ground for honour and deontology to be
able to repair, even after a longer time, a situation
which seems to have no solution.®’

b.) In what concerns the food refusal, the
prison’s obligation arises as soon as the convicted
person declares that he refuses to eat. Starting here
the prison staff have to immediately fulfill all tasks
as provided in the applicable regulations. The
obligation of the prison administration is to undergo
the intermediate stages up to the hearing of the
convicted person by the judge in charge of the
supervision of deprivation of liberty within the
shortest time possible. If the prison staff do not fulfill
the legal tasks, the judge in charge of the supervision
of deprivation of liberty can intervene only to the
extent in which non-fulfillment of these tasks
interpheres with the exercise of one of the detainee’s
rights.

In other words, despite the fact that the judge’s
role within the food refusal procedure is limited
acording with art. 54 para.(7)-(11) from the Law no.
254/2013 on enforcement of penalties and of
measures ordered by the judicial bodies during the
criminal proceedings, only to the hearing and
deciding on the issues raised by the hunger striker (if
the issues raised by the convicted person refer to
matters of his jurisdiction), the judge can intervene
within this procedure, upon the detainee’s request, if
one right of the detainee is affected by the behaviour
of the prison staff.

In such a situation the delegated judge [how -
judge in charge of the supervision of deprivation of
liberty] held®® the violation of the right ot medical
healthcare, treatment and care, despite the fact that
the detainee M.C. submitted a written request
concerning food refusal to the head of the
departement, which the latter, however, did not
register, did not transfer the detainee to a room
without food and did not order a medical
consultation to be performed. Consequently, the
judge held that the violation of the legal procedure
affected the right to medical consultation, taking into

8 1. Chis, Drept executional penal [Execution of Criminal Penalties Law] (Bucharest: Wolters Kluver, 2009), 359. As it was noted, such
cases in which the detainees are refusing meals in a group can cause violations of the ECHR standards. See, for example, ECtHR, Leyla Alp

and Others v. Turkey.

87 Chis, Drept executional penal [Execution of Criminal Penalties Law], 360-361.
% The delegated judge, Codlea Prison, judgement no. 63/2012, unpublished.
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consideration also the fact that the prison staff
exercised their tasks concerning food refusal only 4
days after the food refusal was announced, that is
when the detainee complained before the judge.
Looking at the actions performed by the prison
staff, it cannot be checked if the detainee refused
food or did consume food, as he had not been
transfered to a room without food and he had not
been consulted by a physician; the prison
administration’s arguments concerning the fact that
the intention to refuse food was not carried out
during the day cannot be accepted because, if the
detainee had accepted food, this would have been
registered in a special register, including the
detainee’s signature, which was not the case.

3. Conclusions

The management of hunger strikers in prison is
a controversial issue. Both Recommendation No. R
(1998) 7 on the ethical and organisational aspects of
health care in prison and the WMA Declaration on
Hunger Strikers leave to the physician the discretion
to act in a situation where a hunger strike becomes
life-threatening for the prisoner.%°

Professionals caring for prisoners should
strictly and exclusively adhere to their role as
caregivers to their inmate patients, acting in
complete and undivided loyalty to them, and should
firmly refuse to take over any professional obligation
that is outside the interest of their prisoner patients.
Professionally, they should be supervised by an
authority other than the prison authorities, for
example, the public health service or their
professional association. In addition, inspections
should be performed by an agency or organization
that is independent of the prison authority or ministry
of justice.”

Of course, when analysing the ECtHR case-
law, one can observe that forcible feeding can in
some circumstances violate the prohibition of torture
and other ill-treatment under international law,
where it is administered so as to cause unnecessary
suffering or where not medically necessary. Medical
ethics require doctors to respect the will of the
hunger striker as long as the latter’s judgement is
rational and unimpaired.”

The medicalization of dealing with hunger
strikes, which can be easily observed in the
international standards (WMA) or the ECtHR case-

law means that the action, when dealing with
prisoners on hunger-strike, should be adressed by
medical professionals, observing the ethics and
methodology of their profession.

So, it must be stressed out that the decisions
regarding force-feeding a prisoner on hunger strike
must be of a medical nature, as asessed by the
professionals  (medical staff), without the
involvement of the prison administration (as is the
case in the U.S. law).

There is no need to involve the prison
administration, as force-feeding a person does not
involve an administrative decision regarding the
order or discipline in the prison, but rather consists
in a medical issue, which must be dealt with by the
medical staff. As van Zyl Smit and Snacken
emphasized, such a [therapeutic] relationship is
itself a more humane way of dealing with the issue
than relying on instructions given directly to prison
officials.”

No human being should perish in detention, but
trends in Europe show that more people die behind
bars now than have in past years.” The Council of
Europe must ask of its member States that laws and
policies be examined in order to make changes that
will allow for every human being to die with dignity,
not chained to a bed while in detention.™

This trending principle must be taken into
consideration when dealing with severe cases on
hunger strikes among the prison population. For
example, it would be in accordance with the ECtHR
case-law to temporary release a prisoner suffering
from Wernicke-Korsakoff Syndrome, disease
generated by the complications from a hunger strike.

Turning to the Romanian case, it is important
to stress out the evolution of the Romanian
legislation since the entering into force of Law no.
254/2013 on enforcement of penalties and of
measures ordered by the judicial bodies during the
criminal proceedings, continuing with the adoption
of the Government Decision no. 157/2016 for the
approval of the Regulation of application of the Law
No. 254/2013, emphasising the special attention
given by the Romanian legislator in drafting and
adopting legislation within the framework of
international and European recommendations.

On the management of the hunger strikers, it
should be stressed out the clear procedure provided
for in the Romanian legislation, with the involvment
of the judge in charge of the supervision of

8 |_ehtmets and Pont, Prison health care and medical ethics. A manual for health-care workers and other prison staf with responsibility

for prisoners’ well-being, 40.

" Pont, Stover, and Wolff, Dual Loyalty in Prison Health Care.

" Rodley and Pollard, The treatment of prisoners under international law, 419.
2yan Zyl Smit and Snacken, Principles of European prison law and policy. Penology and human rights, 171.

8 The most recent report of the Council of Europe Annual Penal Statistics indicates that from 2010 to 2012, the mortality rate in prisons
rose from 25 deaths per 10 000 inmates to 28 deaths per 10 000 inmates. See M.F. Aebi, N. Delgrande, SPACE | — Council of Europe Annual
Penal Statistics: Prison populations. Survey 2013 (Strasbourg: Council of Europe, 2015), accessed March 25, 2016,
http://wp.unil.ch/space/files/2015/02/SPACE-1-2013-English.pdf.

" Gross, The fate of critically ill detainees in Europe, no. 132, 26.
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deprivation of liberty, an independend body with
competence on supervising and controlling that the
legality of custodial sentences is ensured.

There are no special provisions on force-
feeding a prisoner, the Romanian legislation
acknowledging the medical nature of the measure,
providing that a person with complications from a
hunger strike must be admitted immediately into a
hospital, the medical procedures and ethics being
incident in such a situation.
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CRIMINAL TERRORIST GROUP IN THE NEW CRIMINAL
LEGISLATION OF ROMANIA
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Abstract

In the Romanian criminal law, there is a specialized regulation that defines criminal terrorist group, as variant of
plurality of offenders. The present study presents this kind of criminal group by identifying the elements of differentiation
compared to the organized crime group regulated by the Criminal Code).

Keywords: terrorism, organized criminal group, plurality set up, criminal law.

1. Introduction

The terrorist phenomenon has always been a
threat perceived as such by the world’s states and for
this reason considerable efforts have been
undertaken to prevent and fight against it. Thus, one
of the first countries that have taken legislative
measures in this regard is Belgium, which since the
19th century has adopted an action plan to fight the
phenomenon by introducing, in its criminal law, the
“attack clause” which allowed the extradition of the
perpetrators of political murders1.

International organizations have also adopted
several of legal instruments which have as their main
objective the prevention and fight against terrorism.
Naturally, one of the most active organizations is the
United Nations which, through its regulatory
arrangements, succeeded in creating a coherent
framework to enable the signatory states to fight
efficiently against acts of terrorism.

At the European level, on 27 January 1977, the
European Convention for the suppression of
terrorism was adopted in Strasbourg2, amended by
the amendment protocol to the European Convention
for the suppression of terrorism, adopted in
Strasbourg on 15 May 20033. The preamble of this
legal instrument shows that the member states of the
European Council, signatories of the convention,
»considering that the purpose of the European
Council is to achieve a closer union between its
members, conscious of the growing unease caused
by the multiplication of the acts of terrorism,
wanting to take efficient measures so that the
perpetrators should not escape prosecution and
punishment, being convinced that extradition is a
particularly efficient means to reach this result”,
have decided to adopt the measures included in the
convention.

The main approach taken by this legal
instrument was to exclude terrorist offenses from the

category of political offenses, which would have
made extradition ineffective. The very first article of
the Convention shows that: ,,For extradition between
the contracting states, any offense mentioned below
will not be deemed a political offense, as an offense
related to a political offense or as an offense inspired
by political purposes: a) the offenses contained in the
scope of the Convention for the suppression of the
illicit taking of aircraft, signed in Hague on 16
December 1970; b) offenses covered by the scope of
the Convention for the suppression of unlawful
actions directed against civil aviation safety, signed
in Montreal on 23 September 1971; c) offenses
contained in the scope of the Convention on the
prevention and suppression of offenses against
persons enjoying international protection, including
diplomatic agents, adopted in New York on 14
December 1973; d) offenses contained in the scope
of the International Convention against the taking of
hostages, adopted in New York on 17 December
1979; e) offenses included in the scope of the
Convention on the physical protection of nuclear
material, adopted in Vienna on 3 March 1980; f)
offenses covered by the scope of the Protocol for the
suppression of unlawful actions of violence at
airports used by civil aviation, concluded in
Montreal, on 24 February 1988; g) offenses within
the scope of the Protocol for the suppression of
unlawful actions against the safety of maritime
navigation, concluded in Rome on 10 March 1988;
h) offenses within the scope of the Protocol for the
suppression of illegal actions against the safety of
fixed platforms located on the continent, concluded
in Rome on 10 March 1988; i) offenses within the
scope of the International Convention for the
suppression of terrorist attacks with explosives,
adopted in New York on 15 December 1997; j)
offenses within the scope of the International
Convention for the suppression of the financing of
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1 The legislative framework to prevent and fight terrorism, https://www.sri.ro/fisiere/studii/cadrullegislativ.pdf.
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terrorism, adopted in New York on 9 December
1999.”

Paragraph 2 of the same article also extends the
scope of the European Convention on: a) attempt to
commit any of these main offenses; b) complicity to
one of these main offenses or attempt to commit one;
C) organization activity to order others in committing
or attempting to commit one of the offenses listed.

Through this regulatory technique, the
Convention establishes the area of offenses which it
considers terrorist phenomenon and it excludes these
from the area of political offenses that have special
regime with regard to international judicial
cooperation in criminal matters.

The doctrine notes that terrorism today has
acquired a global dimension with two aspects. The
first concerns the possibility of the terrorists to move
comfortably in any part of the world, making use of
false identities and enjoying travel facilities similar
to those of tourists or business people. This allows
them to study in detail the objectives that they seek
to attack, to make various monetary and banking
operations, attract the proselytes to the side of the
military cause of the terrorist group to which they
belong, etc. The second aspect of the terrorism
globalization takes into account the fact that
terrorists have spread to a maximum the area of their
own logistics activities, but also of the actions taken,
causing a difficult monitoring of their organization
and planning activities by the structures for the
prevention of terrorism4.

In the national legislation, the prevention and
fight against terrorism is achieved mainly by Law
no. 535/20045, and other regulatory documents as
Law no. 656/2002 on prevention and sanction of
money laundering, and the establishment of
measures to prevent and fight against financing
terrorism6. However, given that, according to art. 2
letter b of the latter regulatory document, it is shown
that ,,the financing of terrorism means an offense
under art. 36 of Law no. 535/2004 on preventing and
fight against terrorism“, we believe that the
regulatory document that mostly provides for the
fight against terrorism in Romania is still Law.
535/2004.

2. Outline of the terrorism phenomenon in
the national legislation

The very first article of Law no. 535/2004
includes a definition of terrorism, which is presented
as: ,,the range of actions and/or threats that are public
danger and affect the national security, having the
following characteristics: a) are committed with

premeditation by terrorist entities, motivated by
extremist beliefs and attitudes, hostile to other
entities against which they act violently and / or
destructively; b) aim to achieve specific political
objectives; ¢) concern human and / or material
factors within public authorities and institutions,
civilian population or any other segment belonging
to them; d) cause states with a strong psychological
impact on the population, meant to draw attention to
the aims pursued.” Given the wording of the
definition, we appreciate that the four traits of the
terrorist acts must be met cumulatively, not being
enough that only one or some of them to be found on
one occasion. The conclusion is also claimed by the
way article 2 of Law no. 535/2004, is worded,
according to which: ,the actions committed by
terrorist entities are sanctioned under the provisions
of this law, if they fulfill one of the following
conditions (s.n.M.G.): a) they are usually committed
with violence and cause unrest, incertitude, fear,
panic or terror among population; b) seriously
infringe upon human specific and nonspecific
factors, and material factors; c) pursue specific
objectives, political, by determining state authorities
or international organizations to order, renounce or
influence decisions in favor of the terrorist entity.”

3. About “terrorist entity and other varieties
of plurality of offenders formed

Law no. 535/2004 provides about certain
varieties of the plurality formed which may manifest
in the regulatory area of the law. The plurality
formed is that the criminal law incriminates the mere
composition of a group of people, which aims at
committing offenses. In this case, it shows that,
contrary to the hypothesis of natural plurality,
according to which the gravity of the offense is
determined by what is being actually done (present
activity) by the participants (incest, bigamy, etc.), in
case of the plurality formed, the seriousness of the
offense is generated by what the members of the
group propose to do in the future (future activity)7.
This form of plurality is created by the will of the
legislator, because the purpose pursued by those who
have associated poses a great social danger (for
committing crimes). The doctrine also identifies the
conditions of existence of the plurality formed to be
fulfilled cumulatively: a) there should be a group of
at least three persons; b) the group should have the
same criminal purpose; c) the group should have a
significant duration of existence over time; d) the

4 M. Atanasiu, F. Repez, “Securitatea si apararea tarii in contextul amenintrilor teroriste”, http://cssas.unap.ro/ro/pdf_studii/securitatea_si_

apararea_tarii_in_contextul_amenintarilor_teroriste.pdf, p. 18.
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group should have some organization with
leadership and hierarchical structure8.

Law No. 353/2004 defines “ the terrorist
entity” as: “the person, group, structured group or
organization that: a) commits or takes part in terrorist
acts; b) is preparing to commit terrorist acts; c)
promotes or encourages terrorism; d) supports
terrorism in any form”. In turn, the the terrorist group
is: “a structured group of more than two persons,
established for a certain period of time and acting in
concert to commit terrorist acts”. A structured group
in accordance with this regulatory document is a
group that is not randomly formed to immediately
commit an act of terrorism, does not require a
constant number of members and does not require
establishing, beforehand, of their role or a
hierarchical structure”. The terrorist organization is
a “hierarchical structure, with its own ideology on
organization and action, having representation both
nationally and internationally, and that, in order to
achieve specific goals, uses violent and/or
destructive ways”. We have to notice that these
definitions do not do anything other than contribute
to the lack of clarity of the incrimination standards
which they complete.

The statement is supported, all the more so,
art. 367 Criminal Code also includes a para. (6),
which has the value of interpretative rule, in that it
defines the concept of "organized criminal group” as:
“structured group, consisting of three or more
persons, formed for a specific period of time and to
act in a coordinated manner in order to commit one
or several offenses”.

Paragraph (1) of article 367 Criminal Code, in
the basic variant, the following is incriminated: “The
initiation or set up of an organized crime group,
joining or supporting, in any form, of such a group”,
which is punishable by imprisonment from one to
five years and the prohibition on the exercise of
certain rights. The deed becomes more serious:
»when the offense within the purpose of the
organized crime group is punished by law with
imprisonment  for life or punishment of
imprisonment for over 10 years”, for this variant, the
penalty being imprisonment from 3 to 10 years and
the prohibition on the exercise of certain rights.

Still, as in the previous Criminal Code, the
provision according which “where the actions
referred to in paragraph (1) and paragraph (2) were
followed by committing a crime, the concurrence of
offense shall apply” has been maintained in article
367 para. (3) Criminal Code.

The text of art. 35 of Law no. 535/2004 is
added to all these texts, in accordance with which:
“(1) The association or initiation of an association
establishment for the purpose of committing acts of
terrorism or joining or supporting, in any way, such

an association shall be punishable by imprisonment
from 5 to 12 years and the prohibition of certain
rights, without being able to exceed the maximum
penalty prescribed by law for the offense falling
within the purpose of the association.” The legal
definition above-mentioned shows that the element
that makes the difference between the regulation of
art. 367 Criminal Code and art. 35 of Law no.
535/2004 considers that “acts of terrorism” are found
in the program of the organized crime group. In
accordance with art. 32 of the Special Law, the
commission of one of the following acts shall be acts
of terrorism which, by their nature or context of their
commission, may lead to a serious damage of a
country or international organization, when they are
committed to intimidate the population or to coerce
a public authority or an international organization to
perform, not to perform or abstain from performing
any act or for seriously destabilizing or destroying
the fundamental political, constitutional, economic
or social structures of a state or international
organization, and shall be punished according to the
law for the crime committed, whose special limits
are increased by one third, and with the prohibition
of certain rights: a) murder, manslaughter or injury;
b) threat or deprivation of liberty; ¢) destruction; d)
communication of false information which
endangers the safety of flight or navigation of a ship
or aircraft; €) the commission, by using a device, a
weapon or substance, of an act of violence against a
person in a civil airport, if the act endangered the
safety and security of the airport, as well as the
commission of any act of physical or psychological
violence against a person on board a civilian aircraft
in flight or in flight training or on its navigation
personnel; f) destruction or serious deterioration by
using a device, a weapon or a substance, of the
installations of a civil airport or an aircraft in service
or not in service, but which is at an airport or causing
damages that make the aircraft unavailable for flight
or which are likely to endanger its safety in flight and
airport service interruption, if the act is likely to
jeopardize or compromise the safety and security at
that airport; g) destruction or damage to installations
or air navigation services or disrupting their
operation, if the act endangered the flight safety; h)
placing on a civil aircraft, by any means, of a device
or substance able to destroy that aircraft or to cause
damages which make it unfit for flight or which is
likely to endanger its safety in flight; i) taking an
aircraft without right, by any means, and without the
right to exercise control over it; j) seizure of a ship
or a fixed platform or control over it, by violence or
threat; k) committing violence against a person on
board of a ship or a fixed platform, if that act is likely
to endanger the safety of the ship or fixed platform;
I) destruction of a fixed platform or a ship or causing

8 V. Dobrinoiu, 1. Pascu, M.A. Hotca, C. Paun, 1. Chis, M. Gorunescu, N. Neagu, M. Dobrinoiu, M. Sinescu, Noul Cod penal comentat,

Partea speciala, Editura Universul Juridic, Bucuresti, 2014, p. 857.
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damage to a fixed platform or the cargo of a ship,
which jeopardize the safety of the platform or
navigation vessel; m) placement on a ship or fixed
platform, by any means, of a device or a substance
able to destroy or cause damages to the platform,
ship or cargo that compromise or are likely to
endanger the safety of the platform or the navigation
of the ship; n) destruction or seriously damaging the
fixed platform or navigation facilities or services or
causing serious disruptions in operation, if any such
act is likely to endanger the safety of the fixed
platform or navigation of a ship; a) failure to comply
with the regulations on weapons and ammunition,
the regime of nuclear and other radioactive
materials, and failure to comply with the regime of
explosives; p) attack that endangers national
security, attack against a community and acts of
diversion; q) fraud committed through computer
systems and electronic payment means and offenses
against the security and integrity of computer
systems and data; r) takeover without right of the
collective passenger transport means or cargo.
Paragraph 3 of the same article completes the
regulation in the sense that “the commission of
certain actions, for one of the purposes provided for
in para. (1) shall also be deemed acts of terrorism and
shall be punished by imprisonment from 7 to 15
years: a) manufacture, acquisition, possession,
transport, supply or transfer to other persons, directly
or indirectly, of chemical or biological weapons,
explosive devices of any kind, and research in the
field or development of such weapons or devices; b)
introduction or spread into the atmosphere, soil,
subsoil or water of products, substances, materials of
any kind, microorganisms or toxins likely to
endanger human health or animal health or the
environment or the intent to fire, floods or

References:

explosions that have the effect of endangering
human life; c) interfering with or disrupting the
supply of water, electricity or any other fundamental
natural resource, which has the effect of endangering
human lives.” Although the listing is consistent, we
chose to include it in the present study because the
element that distinguishes the offense provided for
in art. 367 Criminal Code and one in art. 35 of Law
no. 535/2004 is exactly the specificity of the action
in the context of association. Whenever the subject
of association commits such an offense, the special
text shall be incident, but only if the association
fulfills its characteristics found in the law.

Given this complex regulations, we believe it
is not difficult to outline the organized crime terrorist
group. However, we do not see the usefulness of
subdividing this type of group depending on the size
and the level of organization found in real situations,
especially given that these terms may not be found
in any text of the present criminal law.

4. Conclusions

The terrorist group is an aggravated form of the
offense of establishing a criminal organization, as
the action is defined in art. 367 Criminal Code. The
elements that make the delimitation of the two
offenses are connected to the situation of each, but
also to the purpose for which each was created with
special attention to the nature of the crimes falling
within the program of the criminal group. The level
of abstract danger is included in the same range of
punishment, but the level of real danger is related to
the elements indicated by the texts in the special law
and they may be found as related to the analyzed
actions.
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Abstracts

Criminal legislations of other States regulate self-defense in approximately similar manners, without major
differences as compared to the conditions required by the Romanian law-maker to be fulfilled in order for the offence to
become justifiable/exempt from liability. In this study, we chose to make a comparison in respect of self-defense from the
perspective of 18 States around the world and, in the end, we will summarize several conclusions on the extent to which
the Romanian law-maker could draw inspiration from their legislations.

Keywords: self-defense, compared law, justifiable grounds, grounds for exemption from liability.

Introduction?

The concept of self-defense is closely related
to the theory of criminal offence, given that its
applicability entails the exemption of the criminal
nature of the offence and, consequently, the
exemption from criminal liability.

We believe that, from this perspective, the
study of self-defense ought to be intensified. The fact
that the case-law noticed, over time, that courts of
law sometimes faced difficulties in giving effect to
self-defense in certain cases, determined us to
conduct a comparative analysis of the conditions
which need to be fulfilled in this respect.

1. Bulgaria

The Bulgarian criminal code stipulates, in the
wording of Article 12 of the Second Chapter,
dedicated to Criminal Offences, Section I
Generalities, that the offence of the person who
defends himself in a justified manner against an
assault against State interest, public interest or
against himself or another person shall not be
deemed dangerous from the social perspective,
provided that the defense is proportionate to the
assault.

Considering that, in Article 9 of the Bulgarian
Criminal Code, criminal offence is defined as a
socially dangerous action, committed in a guilty
manner and provisioned for in the criminal law, it
may be noticed, from the definition of self-defense,
that the offence committed in this manner loses its
degree of social jeopardy, meaning one of the three
key features envisaged by the law-maker, which will
lead to the absence of criminal nature and of criminal
liability.

*
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Furthermore, paragraph (2) of the same text
reveals that the action breaking the limits of defense
proportionate to the nature and jeopardy of the
assault shall be construed as excess of self-defense.

The Bulgarian law-maker described in
paragraph (3) of Article 12 of the Criminal Code the
instances which, having regard to the nature and
jeopardy of the defense, shall not be deemed to be
excess of self-defense. Among these, the following
have nevertheless been declared unconstitutional:

1. (declared unconstitutional) — the assault
originates from one or several persons;

2. (declared unconstitutional) — the wrongdoer
is armed,;

3. (declared unconstitutional as regards the
terms “country house or business-related building”)
— the assault took place by entrance using force or
theft from a house, country house or business-related
building;

4. (declared unconstitutional) the assault took
place against an engine, water vessel or movable
rolling stock;

5. (declared unconstitutional) the assault took
place during the night;

Further to such provisions being declared
unconstitutional, in reference to the actual
circumstances in which the assault takes place, it
may be noticed that, for instance, although the
number of wrongdoers is 3 or more, it may however
amount to an excess of self-defense limits on the part
of the assaulted person.

On the other hand, the same paragraph
provides that, if, however, the assault may not be
averted otherwise, then exceeding the limits of
proportionate defense shall not be deemed to be
excess of defense, because the assaulted person
could only have responded as he did.

PhD Teaching Assistant, Faculty of Law-Nicolae Titulescu University, criminal law department, attorney at law (e-mail:
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Paragraph (4) of the same article states that the
person exceeding the limits of proportionate defense
shall not be punished if he was in a state of freight or
confusion at the time of his response, given the
nature of the assault.

2. Republic of Moldova

In the Criminal Code of the Republic of
Moldova, self-defense is stipulated in Article 36 of
Chapter 111 — Circumstances that exempt the criminal
nature of the offence.

Thus, the act provisioned for in the criminal
law, committed in self-defense, shall not amount to
a criminal offence.

The conjunction between this first provision
and the provisions of Articles 14 and 15, defining the
criminal offence as a prejudicial act (action or
inaction) set forth in criminal law, committed with
culpability and subject to criminal punishment, and
that an action or inaction that although formally has
signs of an act set forth in this code, but due to lack
of importance, does not meet the prejudicial degree
of a criminal offence, shall not be considered a
criminal offence, it follows that the act committed in
self-defense eliminates the key features of the
criminal offence, as they are set out and,
consequently, criminal liability.

Paragraph (2) of Article 36 specifies that a
person who commits an act in order to repel a direct,
immediate, material, and real attack against himself,
against another person, or against public interest and
which seriously endangers the person or the rights of
the assaulted person or public interest shall be in a
state of self-defense.

Furthermore, a person who commits an act set
forth in paragraph (2) in order to prevent another one
from violently entering into a residential or other
area, thus endangering a person’s life or health or by
threatening such violence, shall be in a state of self-
defense.

Hence, it may be noticed from this definition
that self-defense meets in a similar, but not identical
manner, the same conditions as provisioned for in
the Romanian Criminal Code. One of the differences
consists of the fact that the Criminal Code of the
Republic of Moldova does not refer to the act of the
person who, in a state of self-defense, exceeds the
limits of proportionality as a result of distress or
freight caused by the assault.

3. Poland

In the Polish Criminal Code, self-defense is
regulated under Article 25 and forms part of Chapter
111 called Exemption of criminal liability.

According to the first paragraph of the above-
mentioned article, the act of the person averting a
direct and unlawful assault against any value
protected by law shall not be a criminal offence.

Please note that, unlike the Romanian Criminal
Code, which lists the values against which the

assault is directed, the Polish Criminal Code refers
to any values, its scope being much wider.

Further on, it is stated that, if the limits of
proportionate self-defense are exceeded as compared
to the severity of the danger, the court may mitigate
the sentence or give it up altogether.

Notice shall be made that unjustified excess of
self-defense is regulated, which, in the opinion of the
Polish Criminal Code, does not exempt criminal
liability, however, acts as legal mitigating
circumstance (same as the regulation in the
Romanian Criminal Code), the law-maker letting the
court of law to decide either to decrease the sentence,
or to give it up entirely, taking into account the
particular circumstances under which the criminal
offence was perpetrated.

Nevertheless, at the same time, paragraph (3)
of the same article sets forth that the court will not
enforce any sentence if the limits of self-defense
were exceeded because of freight or strong emotion
caused by the attack. This regulation seems to be
grounds for non-liability (non-liability excess), as
provisioned for in Article 26 of the Romanian
Criminal Code.

What is different is that the law introduces the
possibility not to enforce any sentence if the limits
of self-defense are exceeded, a provision that is
absent from our law but which, in our opinion, is not
equivalent in the Polish Criminal Code, either, to an
exemption from criminal liability, because the fact
that no sentence is imposed is the consequence of the
offence losing its criminal character. However, the
act committed in this manner will still be construed
as criminal offence.

4. Slovenia

In the Slovenian Criminal Code, self-defense
is regulated under Article 22 forming part of Chapter
3 called General provisions on criminal offences,
Section 1 — Crime and criminal.

Thus, in accordance with paragraph (1) of the
article referred to above, “an act committed in self-
defense shall not constitute a criminal offence”, thus
losing its criminal nature, and is not stipulated as
justifiable grounds, as it is in the Romanian Criminal
Code.

The second paragraph defines self-defense as
the act committed with a view to averting an
immediate and unlawful assault on himself or on any
other person. It is observed that this regulation is
similar to the one existing in the Romanian law.

Furthermore, the situation of excess of self-
defense is also regulated, stating that, if the offence
necessary for defense was committed by exceeding
the limits of self-defense, the sentence may be
decreased; if exceeding the limits of self-defense
was the result of a state of distress or freight caused
by the assault, the sentence may be removed.
Therefore, in case of unjustified excess of self-
defense, it seems as a mitigating circumstance, while



76

Challenges of the Knowledge Society. Criminal law

the justified excess seems to be grounds for
removing the sentence entirely.

It is observed that, in the case where the limits
of proportionate defense are exceeded, criminal
liability will mandatorily be diminished, whereas, in
the case where the lack of proportionality is the
result of a state of distress or freight caused by the
attack, then criminal liability may be removed.

It should be emphasized that, unlike in the
Romanian Criminal Code, where criminal liability
shall not be incurred in the latter case, in Slovenia,
its removal is optional. Moreover, presumed self-
defense is not regulated at all.

5. Georgia

Self-defense is stipulated in the Georgian
Criminal Code in Chapter VIII dedicated to Non-
incriminating circumstances.

Thus, in accordance with Article 28, the person
harming the perpetrator of an assault in order to
protect himself or his legal interests shall be deemed
in necessary self-defense.

Paragraph (2) of the same article sets forth that
self-defense shall also exist regardless of the
person’s possibility to prevent the attack or ask
another person for help.

Paragraph (3) states that the injury of the
wrongdoer shall occur with a view to retrieving
property of which the assaulted person was deprived
illegally, within the limits of the law, if this occurred
immediately after the assault.

In the last paragraph, the Georgian law-maker
refers to the failure to fulfill the conditions for self-
defense having regard to the nature and danger of the
assault, for which this grounds will not be given
relevance to.

6. Italy

In the Italian Criminal Code, self-defense is
regulated under Article 52, included in Title 1l
called On criminal offences, Chapter I — On
perpetrated offence and attempts.

Thus, as deriving from the said article, the
person having committed a criminal offence in self-
defense shall not be punished, when he was forced
to defend his own or a third party’s right against
immediate and unlawful danger, provided that the
defense is proportionate to the danger.

Furthermore, in the cases referred to in Article
614 of the Italian Criminal Code, incriminating
home invasion, self-defense is presumed if the
assault relates to one of the places indicated in
defining that criminal offence, and the assaulted
person may use a weapon held legally or another
appropriate means to protect his or a third party’s
safety or his own or a third party’s property, even
when the wrongdoer withdraws or there is threat of

danger. The same provision also applies in the case
where the assault takes place in any other location
where business or profession-related activity is
conducted.

From these provisions, it may be noticed that
an absolute presumption of self-defense is being
created?, where proportionality is requested only as
regards the fulfillment of conditions for the weapon
being used by the assaulted person in his response,
to be owned legally, and when the person’s property
is targeted, the assault shall also be directed at the
person himself.

Please note that, in most of it, the Italian
regulation is, in principle, similar to the one in the
Romanian criminal law, but there are also significant
differences. In this respect, self-defense, in the
opinion of the Italian law-maker, is not justifiable
grounds, as the act provisioned for by the criminal
law is not a criminal offence, because the person
protecting himself acts without guilt, since he is
forced, states the law-maker, to defend a right
pertaining to himself or to a third party.

As for self-defense, in the hypothesis where the
aggressor commits the criminal offence of home
invasion, the Italian law is more permissive for the
person protecting himself, and the latter, in his
defense, may use a fire weapon without deeming that
the proportionality principle was infringed, also
presumed in the case where the aggressor withdrew
from the person’s home, and the latter still used the
weapon. In consideration of such regulation, the case
described herein for the purpose of this study would
pose no other questions. We may not help but
wonder, however, how this regulation could be in
line with the provisions of the European Convention
on Human Rights.

7. Latvia

Self-defense is detailed, in the Latvian
Criminal Code, in the provisions of sections 28 — 30
forming part of Chapter Il called “Circumstances
which exclude criminal liability”.

According to section 28, the circumstances
which exclude criminal liability are necessary self-
defense, detention causing personal harm, extreme
necessity, justifiable professional risk, and the
execution of a criminal command or criminal order,
even if acts committed in such circumstances
correspond to the constituent elements of a criminal
offence.

In accordance with section 29, necessary self-
defense shall be an act committed in defense of State
or public interest, or of the rights of himself or of a
third person, and also in defense against assault or
threat of assault. Criminal liability applies if the
limits of defense proportionate to the nature and
severity of the assault have been exceeded.

2 Article 52 of the Italian Criminal Code was amended by Law No 59 of 13 February 2006, when the right to self-defense was regulated in

case of a home assault.
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It may be noticed that the Latvian law-maker
ranks first, in respect of self-defense, the protection
of State or public interests and only then the person
and his rights, while in Romanian law prevalence is
given to the person and his rights and only
afterwards to general interest.

According to paragraph (2) of the same
section, defense is disproportionate to the nature and
danger of the assault, when it was not necessary in
order to prevent or avert such assault.

A new element is brought by the provision in
paragraph (3), stipulating that causing harm to the
assailant through negligence, while averting the
assault, shall not be criminally punishable. Also, if
the assaulted person had the possibility to avoid the
assault or ask for help, he will also be in self-defense,
in responding.

Another innovation of the Latvian law-maker
consists of the regulation in section 30 called
Apparent self-defense (putative, comment added).

According to this text of law, a person shall be
in apparent self-defense when he mistakenly thinks
that an assault such as described in Section 29 is
taking place. In cases when the particular
circumstances in which the offence was committed
have provided a basis for assuming that an actual
assault was in progress, the person who responds by
mistake, without knowing that his assumption was
incorrect, shall fall under the scope of necessary self-
defense, and therefore shall not be held under
criminal liability.

Furthermore, a person who exceeds the limits
of proportionate self-defense which would be
permissible in the circumstances described above,
shall be held in accordance with the provisions of
excess of necessary self-defense. At the same time,
if the assailant was harmed during the act of defense,
in the condition of an apparent assault, the provisions
governing criminal offence committed by
negligence shall apply.

As regards this regulation, we hereby express
our agreement and will submit a proposal for an
intended law (lege ferenda) so that putative self-
defense, already discussed in Romanian doctrine, be
expressly provided in the Romanian Criminal Code,
as well. And, by way of example, we refer to the
situation where the “apparent” assault comes from a
person handling a rubber snake or any other
instrument in a threatening manner, but which has all
the attributes to be believed by the victim to be real.
In this case, we opine that the victim’s fending
amounts to self-defense even if the assault was only
apparent.

8. Estonia

In the Estonian Criminal Code, self-defense is
provided for in item 28 of Chapter Il called Criminal
Offence, Section | dedicated to grounds exempting
the criminal character of the offence.

In accordance with the above-mentioned
article, paragraph (1), an act is not unlawful if the
person combats a direct or immediate unlawful
assault against his legal rights or those of another
person, by violating the legal rights of the assailant,
and without exceeding the limits of proportionate
self-defense.

Further on, the excess of self-defense is
regulated, whereby a person is deemed to have
exceeded the limits of proportionate self-defense if
he acts with deliberate or direct intention in self-
defense, by means which are obviously incongruous
with the danger arising from the assault, thus
intentionally causing severe harm to the assailant.
Since the Estonian law-maker provides no specific
indication in respect of such excess of self-defense,
it is to be construed that the person fending the
assault in such a manner will no longer benefit from
the mitigating consequences of self-defense, in light
of the wording of paragraph (1) item 28.

Article 57 item 8 stipulates excess of self-
defense as a mitigating circumstance.

Unlike other legislations, in the Estonian
Criminal Code, the possibility of the assaulted
person to prevent the assault or ask for help does not
exclude the right to self-defense.

It is also worth mentioning that the Estonian
regulation of self-defense is similar to Romanian
law, with several differences.

9. Finland

Self-defense is stipulated in the Finnish
Criminal Code in Section 4, forming part of Chapter
4 called Grounds for exemption from liability.

According to this text of law, the act that was
necessary for a person to protect himself against a
direct or threatening assault shall be deemed self-
defense, save for the case where it obviously exceeds
the limits of proportionate defense, considering the
nature and severity of the assault, the person of the
victim and of the assailant, and also other
circumstances.

Where the defense exceeds the limits of
proportionality ~ (excessive  self-defense), the
perpetrator shall be exempt from criminal liability if
the circumstances in which he defended himself
determined him to respond as such, given the danger
and sudden nature of the assault.

From this provision, it may be inferred that
excess of self-defense may escape criminal liability
only if the disproportion is correlated with the
dangerousness and sudden nature of the assault.

The Finnish Criminal Code contains no special
regulations in respect of presumed self-defense.

Unlike the Romanian law, certain new
elements may be noticed in the Finnish legislation
governing self-defense. Thus, in analyzing a case of
self-defense, consideration shall be given both to the
conditions in which the assault and the defense took
place, the person protecting himself, but also the
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person of the assailant and other circumstances, as
well. These legal clarifications seem correct, in our
opinion, in analyzing different situations of self-
defense because the persons involved (the assailant
and the person protecting himself) may have
significant particularities, such as physical strength,
intellectual abilities, profession, training, etc., which
could help in forming a fair conclusion as to the
existence or inexistence of self-defense.

10. Sweden

In the second part of the Swedish Criminal
Code, dedicated to the theory of criminal offence, in
Chapter 24 called On general grounds for exemption
from criminal liability, there are provisions
governing self-defense.

Thus, in accordance with Section 1, an act
committed by a person in self-defense constitutes a
criminal offence only if, having regard to the nature
of the aggression, the importance of its object and
the circumstances in general, it is clearly
unjustifiable.

A first definite similarity between the Swedish
and the Romanian law is the fact that the Swedish
law-maker also considers self-defense as justifiable
grounds for exemption from criminal liability if the
act was committed in self-defense.

Furthermore, as provided by the Swedish
law-maker, the right to act in self-defense only exists
if it is directed against:

1. a threatening assault on a person or
property;

2. a person who violently or by the threat of
violence obstructs the repossession of property when
caught in the

act;

3. a person who has unlawfully forced or is
attempting to force entry into a room, house, yard or
vessel;

4. a person who refuses to leave a dwelling
when ordered to do so.

It is observed that, unlike the Finnish Criminal
Code, for instance, the Swedish law-maker
specifically regulated the circumstance where the
assault is directed at the home of a person, the refusal
to leave it, or even repossessing property.
Furthermore, self-defense in the Swedish opinion is
also different from Romanian regulations.

11. Norway

Self-defense is also stipulated in the
Norwegian Criminal Code in its First Part,
containing general provisions; more specifically, in
Chapter 3 called Conditions governing criminal
liability.

The wording of Section 48 of the said Code
reveals that no one may be punished for an offence
committed in self-defense.

The person acting with a view to preventing or
fending against an unlawful assault shall be deemed

to act in self-defense, provided that the act did not
exceed what appeared to be necessary for that
purpose.

However, the Norwegian law-maker, just as
the Romanian one, provides that the act of the person
who exceeds the limits of proportionate self-defense
shall not be punishable if such excess is due solely
to emotional upset or consternation caused by the
assault. However, there are no regulations on
presumed self-defense.

12. Switzerland

Title Il of the Swiss Criminal Code regulates
self-defense.

Hence, in accordance with Article 15 of the
said Code, if a person is unlawfully assaulted or
threatened with imminent assault, the assaulted
person and any other person are entitled to ward off
the assault by means that are reasonable in the
circumstances.

Article 16 paragraph (1) refers to excess of
self-defense, according to which, if, in defending
himself, a person exceeds the limits of proportionate
self-defense, as defined in the preceding paragraph,
the court shall reduce the sentence. Therefore,
justified excess acts as mitigating circumstances.

According to paragraph (2), it is laid down that
if the offence is committed by a person in excess of
the limits of proportionate self-defense as a result of
excusable excitement or panic, it shall not be deemed
as a criminal offence and therefore shall be exempted
from punishment. This means that lawful excess is
assimilated to necessary self-defense, while in the
Romanian law it is non-punishable excess.

13. Germany

Self-defense is regulated in the German
Criminal Code in Title 1V called Self-defense,
Necessity and Duress.

In accordance with section 32 of the above-
mentioned title, a person who commits an offence in
self-defense does not act unlawfully.

Self-defense is defined as any defensive action
that is necessary to avert an imminent unlawful
assault on himself or another.

According to section 33, whose sub-title is
Excess of self-defense, a person who exceeds the
limits of proportionate self-defense, as compared to
the assault, out of confusion, fear or terror shall not
be held criminally liable.

It is to be noticed that, in the German Criminal
Code, criminal liability is also exempted if the
obvious incongruity between the assault and the
response is due to the state of confusion or fear
which could have seized the assaulted person, as a
result of the aggression.
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14. France

Chapter Il of the French Criminal Code, called
Grounds for absence or attenuation of liability,
regulates self-defense.

According to Article 122-5 of the said Code, a
person is not criminally liable if, confronted with an
unjustified assault upon himself or upon another, he
performs at that moment an action compelled by the
necessity of self-defense or the defense of another
person, except where the means of defense thus used
are not proportionate to the seriousness of the
assault.

Moreover, a person is not criminally liable if,
to interrupt the perpetration of a criminal offence
against property, he performs an act of defense other
than wilful murder, where the defensive act is strictly
necessary to remove the jeopardy and the means
used are proportionate to the gravity thereof.

In accordance with Article 122-6 of the same
Code, self-defense shall be presumed when the
offence is committed in the following instances:

- to repulse at night an entry to an inhabited
place committed by breaking in, violence or
deception;

- to defend himself against the perpetrators of
theft or pillage carried out with violence.

Extensive similarity is noticed between the
French regulations and those in the Romanian
Criminal Code. Mention is to be made that the
French law-maker does not treat self-defense as a
justifiable grounds, either, criminal liability being
exempted in consideration of the lack of guilt.

15. Belgium

Self-defense is laid down in the Belgian
Criminal Code in the Title dedicated to Criminal
offences and misdemeanors, in the Section
Justifiable grounds.

In accordance with Article 416 of the same
Code, “the act of a person defending himself against
an actual assault directed at himself or at another
shall not be construed as murder, bodily harm or
battery”.

In the relevant literature, self-defense is the
reflection of a principle of law according to which
any person facing a jeopardy shall be entitled to
defend himself, his reaction shall however be
moderate, not exceeding the limits of the assault®.

The doctrine emphasized that the assault needs
to be imminent, unlawful and directly threatening the
physical integrity of the person, his health, freedom
or dignity.* Furthermore, the assault shall be
effective and sufficiently severe®, and not originate

from an authority, since it would not be unlawful in
that case®.

Article 417 refers to presumed self-defense.
According to that article, a person shall act in self-
defense when he averts the entry into a house,
outbuilding, by breaking in, violence or climbing,
during nighttime. This presumption is, however,
deemed by the law-maker to have a relative
character, while, as set forth in paragraph 3 of the
same article, a person shall be in a state of absolute
self-defense when he protects himself against an
offence of theft or burglary committed with violence
against himself or against another person.

The Romanian law-maker may have drawn
inspiration in regulating self-defense from the
Belgian legislation, given the striking resemblance
of the two regulations. It is observed that, in the
opinion of the Belgian law-maker, too, defense is a
justifiable grounds exempting the criminal liability
of the offence.

16. Spain

Self-defense is regulated in the Spanish
Criminal Code in Book I, called General provisions
on criminal offences and misdemeanors, the persons
responsible, the penalties, safety measures and other
consequences of criminal offences, Title I — On
criminal offences and misdemeanors, Chapter Il —
On the grounds of exemption from criminal liability.

In accordance with Article 20 item 4 of the
above-mentioned Code, the person committing an
act in defending his rights or the rights of another
shall be in self-defense, as long as the following
conditions are fulfilled:

- the aggression is unlawful.

In the case of defense of property, the
aggression shall be of such a nature as to jeopardize
the integrity or amount to an imminent loss. If the
assault targets the dwelling or its rooms, trespassing
shall be deemed unlawful aggression.

- the use of proportionate means to avert or
prevent the assault.

- lack of sufficient provocation on the part of the
defending person.

Article 20 item 6 of the Code stipulates that the
person who committed the criminal offence in a state
of panic shall not be held criminally liable.

The stipulation of the conditions listed herein
above is an indication that self-defense is not
expressly regulated in the case where the limits of
disproportionate defense, as compared to the assault,
are exceeded.

The regulation in the Spanish Criminal Code is
also similar to the Romanian Criminal Code, except

8 J.J. HAUS, Principes généraux du droit pénal belge, t. I, 3e éd., Gand Publishing House, Librairie générale de Ad. Hoste, 1879, Brussels,

Swinnen, 1977, p. 469, n° 616.

4 Court of Cassation, decision of 28 February 1989; p. 662; (for more details, http://www.actualitesdroitbelge.be/).

% Revue de droit penale criminelle, Liege, 1992, p. 1013.

6P, Lambert, Legitime defense, Postal Memorialis — Lexicue du droit penal et des lois speciales, Kluwer Waterloo Publishing House, 2008,

p. L.20/5.
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that in the Spanish law-maker’s view self-defense
does not amount to justifiable grounds, but is
deemed as a reason exempting criminal liability.

17. Portugal

Article 32 of the Portuguese Criminal Code
sets forth self-defense, forming part of Chapter Il
called Grounds exempting criminal nature and guilt.

Thus, an act constitutes self-defense when
committed as the necessary means to repel a present
and unlawful aggression on legally protected
interests of the agent or of a third person.

Additionally, the Portuguese law-maker
further regulated, in Article 33, the situation of
excess of self-defense.

According to that provision, exceeding the
limits of self-defense shall not exempt from criminal
liability, but may mitigate it.

As also stipulated by the Romanian law-maker,
if, however, the excess of proportionality limits as
compared to the severity of the assault is due to a
state of fear or distress, then criminal liability shall
be exempted.

18. The Republic of Haiti

Self-defense is regulated in the Criminal Code
of Haiti within the category of grounds exempting
criminal liability, in Articles 273 and 274.

In order for self-defense to be held, it is
necessary for the assault to be directed at a person or
his property, and the assault needs to be current,
actual, imminent, unlawful, and the response shall be
proportionate to the assault.

In accordance with these legal regulations, a
person shall act in self-defense when responding to
the perpetrators of thefts or burglaries, for which
violence was used. Such a regulation is not to be
found in the Romanian law and, in our opinion,
should also be adopted by the Romanian law-maker.

In case of excess of self-defense, when the
limits of proportionate defense are exceeded, the
law-maker of the Haitian Criminal Code did not
provide the consequence of criminal liability being
exempted.

Selective reference:

Conclusions

In the countries whose legislations were
referred to herein above, we did not found the two-
tier classification (justifiable grounds and grounds
exempting criminal the liability, in relation to self-
defense) whereby the criminal offence or criminal
nature of the act is removed, except for Belgium,
where self-defense is ranked among justifiable
grounds.

In specifying the circumstances of the assault,
the laws of neither of the countries analyzed above
specify that the assault needs to be material, which,
in our opinion, leaves room for interpretation.

In the legislation of other countries, in case of
self-defense, among the values jeopardized in the
assault is also the person’s property, which in
Romanian law is not provided, the defended values
pertaining to the attributes of the natural person.

In certain countries (Malta and the Grand
Duchy of Luxembourg), self-defense is regulated in
light of the criminal offences against life, health and
bodily integrity.

Not all countries reviewed in our study
regulate presumed self-defense or self-defense
occurring during nighttime, while other countries
have much more extensive regulations, as compared
to the Romanian Code, in respect of “presumed self-
defense”.

Not all countries have a full regulation for
“justified excess” and “pardonable excess” in the
field of self-defense, as well as the consequences of
exceeding self-defense in such cases.

In certain countries, there were very significant
regulations in the field of self-defense, as well as the
consequences of exceeding the limits thereof.

The concept of self-defense is regulated in all
countries subject to our review, being a universal
one, with various particularities specific to each
country.

As compared to other countries, we believe
that the regulation of self-defense in the Romanian
Criminal Code is better, but still perfectible, in
consideration of certain situations and ECHR
requirements.

= http://www.legislationline.org/documents/section/criminal-codes

= JJ. HAUS, Principes généraux du droit pénal belge, t. I, 3e éd., Gand Publishing House, Librairie générale de
Ad. Hoste, 1879, Brussels, Swinnen, 1977, p. 469, n° 616;

= Court of Cassation, decision of 28 February 1989; p. 662; (for more details, http://www.actualites

droitbelge.be/);

= Revue de droit penale criminelle, Liege, 1992, p. 1013;
= P. Lambert, Legitime defense, Postal Memorialis — Lexicue du droit penal et des lois speciales, Kluwer

Waterloo Publishing House, 2008, p. L.20/5.



THE JUDICIAL INDIVIDUALIZATION OF THE PUNISHMENT.
ALTERNATIVES TO DETENTION IN THE UNITED KINGDOOM
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Abstract

The simple fact that a person commits a crime doesn 't mean necessary that that person must be imprisoned. 1¢’s for
the court to decide which is the proper sanction that must be imposed to that person.

The state must create a very organized system of alternatives to detention, and as a result of those alternatives
detention should be the ultimate measure for the judge to pronounce.

The legislation must regulate a wide variety of means of individualization, alternative to detention, and the courts
must choose the one that assures the social reintegration of the delinquent and the restore of the public order.

In this study we are going to present how are the alternatives to detention regulated in the UK s crimal law system

and what are the results of this system.

Keywords: the postponing of the execution of the punishment, suspension under supervision of the sentence,

discharghe, probation.

1. Introduction

The beginnings of the probation concept and
use of in the UK are linked to the name of Frederic
Rayner, a printer from the south-east of England,
who donated money to the Anglican Chirch for it to
intervene in order to find suitable solutions for the
social reintegration of missfits, offenders and
criminals. More missionaries were appointed to
work next to the Courts, with the aim of saving the
sinners's souls from the sin of drink by providing
support in finding a job and housing. Appointment
of the first missionaries in 1876 represented the
beginnings of the Probation Service. The success of
these missionaries was so great that, with the
adoption by the Government of the Probation Act of
1907 (Probation of Offenders Act), their powers
were extended to all offenders not only those
addicted to alcohol. The main role of probation in
this first phase was to provide social assistance, not
being an actual form of punishment. The probation
order, as set out in the 1907 law (Probation Act), was
not a rulling of a Court, but a chance offered to the
offender for him to change his/her behavior without
being punished by the Court, which is basically a
substitute for a punishment.?

It should be noted that currently England's
probation services 's main activities consist in the
effective supervision of offenders in order to reduce
the occurence of relapse and for protecting the
public, and also providing information to the judicial
bodies in order to make a judicial individualization
proportionate to the seriousness of the offense and to
the offender's person. In this regard, the probation

service can prepare pre-sentence reports on demand.
Such a report should contain an analysis of the
offence/crime comitted, relevant information about
the offender, the risk of relapse and
recommendations for the sanction to be imposed on
it. If the conclusions of the report recommend a
custodial sentence, the drafting of a contingency plan
is necessary, plan containing measures to be applied
in prisons in order to reduce the risk of relapse. A
copy of the report shall be communicated to the
defendant and another copy to the public prosecutor.

2. Content

2.1. A short presentation of the UK’ legal system

Offenses in the UK fall into two categories:
minor/light ones called also summary offenses and
medium and serious offenses referred to as
indictable offenses. The minor offenses in turn are
divided into two types: 'motoring offences' (eg
speeding regulations) and 'non motoring offences’,
and generally include offenses that caused a loss of
up to £ 5,000, the hitting offense, etc. Such offenses
are tried only by the courts of magistrates.

The second category of offenses also includes
two kinds of offenses: "triable-either-way offences"
which include offenses that caused a loss of £ 5,000
or more, theft, driving under influence, and
"indictable only offences" including serious crimes
such as murder, deprivation of liberty/ unlawfull
confinement, robbery etc. "Triable-either-way
offences” can be prosecuted either in the courts of
magistrats as well as by the Royal Court. If the
magistrates considers that a greater punishment than

“ PhD Candidate, “Nicolae Titulescu” University of Bucharest (e-mail: andyiugan@yahoo.com).
1 A.M. Van Kalmthout, Reintegrarea sociald si supravegherea infractorilor in opt tari europene, Craiova, Ed. Sitech, 2004, p. 35.
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they are competent to apply is required, they send the
file to the Royal Court. In England and Wales the
Court of Magistrates may impose a penalty of up to
12 months in prison.

If the offense is of a reduced seriousness, a
warning (caution) can be applied. This applies
whenever there is sufficient evidence to justify a
potential conviction, but is thought that to refer the
case to the Courts would not be of public interest.
The offender must admit his/her guilt and agree to
receive the warning (caution). The warning (caution)
may be simple, the person being cautioned of his
unacceptable canduct and on the consequences of
committing a new offense or conditioned. In the
latter case the offender is obliged to follow certain
social rehabilitation programs or repair the damage
caused.

The warning (caution) can be applied by the
police except for serious offenses of a medium or
serious gravity, when the decision belongs to the
Crown's prosecutor.

If it is considered that the case should be
referred to the courts for trial, depending on the
gravity of the offense, it shall be directed either to
the Court of Magistrates or to the Royal Court.

The Court of Magistrates's work is based on
the principles of the justice of the peace - magistrates
are members of the public. They have no legal
training and are not paid for their work as a
Magistrate. They are dependent on the advice and
expertise of an official with legal training named
"justice's clerk™.

There are also a number of paid magistrates
which have the legal training. These are employed in
some Courts of Magistrates and hold an obvious
influence on the culture and practice of those courts.?
The court may order either the conviction to
imprisonment for life, imprisonment for a specific
period, suspended sentence (suspended sentence
order), probation (community sentences), a fine,
may drop the charges or may order the defendant to
pay a compensation.

The suspended sentence was introduced in
2003 and it applies to the cases where the court rules
on imprisonment for a period of 12 months or less.
The court may suspend the execution of that
sentence for a compound term between six months
and two years, period during which the convicted
person must perform certain obligations. These are
identical to those foreseen for probation. If the
convicted person does not comply with these
obligations, the suspension will be revoked and the
court shall order effective enforcement of the
punishment.

2 1dem, p. 43.
% 1dem, p. 55.

2.2 Alternatives to detention

Regarding probation (community sentences),
the defendant must meet several requirements,
including:

- To perform unpaid community work for a
period between 40 and 300 hours;

- To attend professional training courses;

- To attend certain social reintegration
programs. Such programs exist for example for car
thieves, for those who drive drunk / under the
influence, for those convicted as a result of domestic
violence atcs, for those who are guilty of racism, etc.

- Not to perform/conduct certain activities;

- To be electronically monitored (curfew).There
is the possibility that the convicted person is not
allowed to leave his/her residence after a certain
hour;

- Not to change his/her residence without the
probation officer's consent;

- To undergo psychiatric medical treatment
(only with the consent of the defendant);

- Toundergo treatment in order to get rid of drug
addiction (only with the consent of the defendant);

- To undergo treatment in order to get rid of
alcohol dependence (only with the consent of the
defendant);

- To meet with the probation officer assigned
with its supervision according to a program/schedule
drawn up by the latter. Basically the convicted
person must report to the probation service
headquarters at least 12 times in the first 3 months
and at least 6 times in the next 3 months.

Regarding the provision of assistance to drug
users, it should be noted that in 1998 the Drug
Treatment and Testing Order was adopted. This
program implies in a first phase that the supervised
person shall meet once a week the community
psychiatric assistent. The supervised convicted
person shall meet twice a week a probation officer
(unlike an ordinary person who under probation
must perform only two such visits per month). Also,
the person following this program must report once
a month to the magistrate who convicted him, in
order for his/her progress to be evaluated. People
included in this program submit periodically urine
samples in order to check whether they have been
using drugs. Following an assessment carried out by
the British authorities on the initial results of this
program, it has been found that the weekly amount
spent by a drug addict before integration in the
program was about 400 pounds. The subjects of this
program were committing a total of about 107
offenses per month before being included in the
program, afterwards the number of crimes decreased
to 10. It has also been found that many of the persons
concerned have stopped using drugs. 3



Andrei-Viorel IIGAN

83

Waiving charges (discharge) is ordered if the
court considers that it is not necessary to impose a
sentence. Waiving charges can be unconditional or
conditional. In the first case the defendant is not
subject to any future restrictions regarding his future
conduct, while in the second case it is possible that
the defendant can still be held accountable for his
actions if a new offense is committed in a specific
time frame set by the court (this time frame can't be
higher than 3 years).

The granting of a compensation occurs for
offenses/crimes such as murder, hitting, stealing,
etc., and can be applied as a unique punishment or
alongside other types of punishment such as the ones
mentioned above. In the Courts of Magistrates the
defendant may be compelled to pay a compensation
amounting to a maximum of £ 5,000 per offense. If
the defendant is judged by a Royal Court, there is no
such limit. In determining the amount of the
compensation to be paid, the Court must take into
consideration also the financial resources of the
defendant. 4

2.3. Results of the UK’s crimal system

Between July 2013 and July 2014 in England
and Wales were registered about 3.5 billion offenses,
of which only 2,059 billion have come before the
Courts of Magistrates. Around 1,394 billion
defendants were tried by the Courts of Magistrates,
1,083 billion being found guilty, out of which
788.287 were fined and 42.987 were sentenced to
imprisonment, compared to the 102.911 on which
probation was ordered, the 25.331 on which the
suspended sentence was applied and to the 104.844
to which other sanctions were applied.

Within the Royal Courts 85.943 persons were
convicted, out of which 77.156 based on an
admission of guilt agreement and 8787 without such
an agreement. Of those who entered into such an
agreement, 1603 persons were fined, 41.639 were
sentenced to imprisonment, 20.765 received
suspended sentences and 9915 persons were placed
under probation. As it concerns those who have not
concluded such an agreement, 182 were fined, 6297
were sentenced to imprisonment, 1344 received
suspended sentences and 642 were placed under
probation.

In total, within the above mentioned period
90.923 persons were sentenced to imprisonment (the
average length of the sentence was 15.6 months),
160.908 persons were placed under probation and for
47.000 persons the suspended sentence was
ordered.®

The statistics also show that the number of
recorded offenses in the UK is steadily declining,
now being the lowest since 1970 (when these type of
statistics started being recorded).

The most common form of punishment applied
by the British courts is the fine (over two thirds of
those convicted were sanctioned with a fine). This is
because most of the offenses were minor ones
(summary offences), which are falling withing the
Courts of Magistrates's jurisdiction. In 85% of
summary offences cases, fines were imposed.

The number of persons sentenced to
imprisonment also decreased by 12% in the past two
years, in the reference period mentioned above only
8%  of defendants  being incarcerated.
Notwithstanding the prison population increased by
about 1-2%, together with the average length of the
sentences ordered, from 15 months to 15.6 months.

Amid legislative reforms, an increase in the
number of persons who have received a suspended
sentence was registered, correlated with a reduction
in the number of sentences through which probation
(community sentence) was ordered.

In terms of more serious offenses like the
offenses of a average and high gravity, the most
common form of punishment ordered is
imprisonment. The percentage of sentences ordering
imprisonment is of 27%, the highest in the last
decade. 21% of the convicted persons (for the same
type of offense) were placed under probation
(community sentence), compared to the 19% which
were fined and the 12% which received a suspended
sentence. Over a quarter of those who committed this
type of offenses were tried by the Royal Courts, 57%
of whom were sentenced to imprisonment. This
proves a specialization regarding such serious
offenses and a firm reaction of the judges in this kind
of cases.

It also noted that the number of first offenders
is steadily decreasing since 2007, correlated with an
increase in the number of recidivist offenders.
Between June 2013 and June 2014, 104.100
convicted persons had been previously convicted or
warned at least 15 times. About 38.9% of those
convicted in the same period had a "rich" criminal
record, as opposed to a procentage of 26.9% from ten
years ago.

Of those who had 15 or more previous
convictions or warnings, 38% were incarcerated for
average or high gravity offenses, while only 11% of
first offenders were sentenced to prison for the same
type of offenses. In the case of first offenders the
most common sanction was the warning (57%).”

4 A Guide to criminal Justice Statistics, last updated 19" November 2015, disponibil la adresa https://www.gov.uk/government/uploads/
system/uploads/attachment_data/file/217725/criminal-justice-statistics-guide-0811.pdf.
5 Criminal Justice Statistics Quarterly Update to June 2014. England and Wales, p.20, disponibil pe https://www.gov.uk.

6 1dem, p.11-15.
"1dem, p.17-19.
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With regards the relapse rate, based on
different types of sanctions, the results of a study
conducted between 2000-2010 must be noted. The
study reveals that of those who benefited from a
warning (the sample was of 135.722 persons) 15.7%
have committed criminal offenses within the next
year, in the next two years 23.3% of them committed
criminal offenses, the percentage increased to 28.5%
after three years, to 32.1% after four years, to 34, 7%
after five years, to 35.9% after six years, to 36, 8%
after seven years, to 37.4% after eight years, just to
find that after nine years 38% of these persons had
committed criminal offenses. The average number of
offenses committed for each of these individuals was
of 2.43 after one year, 3.02 after two years, 3.52 after
three years and 5.50 offenses after 9 years.

With regards those against which noncustodial
sanctions were ordered, under the supervision of the
probation services (the sample was of 73.075
persons) after one year 32.3% of these persons
relapsed, 44.7% committed new offenses after two
years, 51.9% after three years, 56.6% after four
years, 59.8% after five years, 62.5% after six years,
64.7% after seven years, 64.7% after eight years and
67.8% after nine years relapsed. The same statistics
show that the average number of offenses committed
by persons who relapsed was of 3.53 after the first
year, 4.97 after two years, 6,20 after three years, 9,85
after eight years and 10.36 after the ninth year.

By comparison, of those who had been
sentenced to inprisonment (54.108 persons), after
the first year 45.8% of them committed at least a new
offence, that percentage increased to 59.4% after two
years, to 66.1% after three years, to 70% after four
years, to 72.5% after five years, to 74.5% after six
years, to 76.1% after seven years, to 77.4% after
eight years and to 78.4% after nine years. The

References:

average number of criminal offenses committed by
persons who relapsed was of 4.45 after one year, of
6.63 after two years, of 8.60 after three years, of
10.28 after four years and of 15.54 after nine years. ®

3. Conclusions

Every criminal system is efficient, regarding
the alternatives to detention, only if the persons
placed under supervision don’t commit new offences
end if they are not imprisoned.

The economy that the state makes with not
imprisoning a person, but place him under
supervision, will have a opposite effect if that person
commits new crimes.

This reality must be taken in consideration and
must lead to a real reform regarding the alternatives
to detention in the Romanian criminal law.

We presented the UK’s criminal model so we
can understand what we have to do in our criminal
system.

Like in the UK, one of the most important
problem is the underfunding of the probation system.

The lack of financial and human resources
have negative effects i our country.

Without a perfect organised probation system
there can’t be a surveillance of the conicted persons.

However the probation system crisis is only a
side of the economic and social crisis that our
country is confronted in the last twenty years.
Without a strong economy and without a well
organized social system it’s impossible to create
workplace and assure the social reintegration of the
convicted persons.
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THE PREVENTIVE ARREST OF A PERSON IN PREVENTIVE
DETENTION STATUS
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Abstract

The paper addresses a practical issue of great relevance, namely that of opportunity and utility of preventive arrest
of a person who is already in detention in another case. The issue is also extended and other preventative measures and is
related to the fulfillment of the requirement of “threat to public order” imposed to be met in this matter.

Keywords: preventive arrest, house arrest, danger to public order, preventive measures.

1. Introduction

In judicial proceedings in the field of criminal
law, it is often found the need to have and enforce
preventive measures aimed mainly to ensure the
proper conduct of the criminal trial. Under no
circumstances, however, such measures, which have
a negative impact on the rights and freedoms of the
persons referred to may be taken if the general and
special conditions required by the law are not met.

As indicated by art. 202 para. (4) Criminal
Procedure Code, the preventive measures are: arrest,
judicial review, judicial review on bail, house arrest
and preventive arrest. The choice of either of these
measures with regard to a concrete situation will be
taken based on the fulfillment of the legal conditions,
but also in agreement with the principle of
proportionality also provided for in art. 202 para. (3):
“any preventive measure shall be proportionate to
the seriousness of the accusation of the person to
whom it is taken and it is needed for the achievement
of the aim pursued through its disposition.”

In recent jurisprudence, we could notice the
trend of taking the measure of preventive arrest, the
most severe of the preventive measures, with regard
to persons who were already in the custody of the
State, either they were in the situation of serving a
sentence, or they were the subject of another
preventive arrest warrant. With regard to this
practice, we appreciate that it is inconsistent with the
conditions under which it may order the preventive
arrest. To argue this opinion, we will proceed, first
of all, to analyze the conditions that must be met for
the preventive measure of arrest to be ordered.

2. The conditions under which the
preventive arrest of a person may be ordered

Thus, firstly, to take the preventive measure of
arrest in the custody of the State, it needs to be found
that the measure is necessary to ensure the general
goal of preventive measures, as shown in art. 202
paragraph (1) Criminal Procedure Code. According
to the quoted text, any preventive measure may be
ordered: “if there is evidence or reasonable
indications which show reasonable suspicion that a
person has committed a criminal offense” and if it is
necessary “in order to ensure the proper conduct of
the criminal trial, of preventing the circumvention of
the suspect or defendant from prosecution or trial or
to prevent the committing of another crime.”

Given the provisions included in article 202
para. (1) to (3) Criminal Procedure Code, we have to
find that for taking the preventive measure of arrest
all general conditions of preventive measures should
be fulfilled:

a) to have solid evidence or indications
showing a reasonable suspicion that a person has
committed an offense [art. 202 para. (1) Thesis 1
Criminal Procedure Code]. The condition was
assessed in the specialized doctrine as superfluous
because preventive measures necessarily imply the
existence of a procedural framework which cannot
exist without evidence or solid clues that show that a
certain offense was committed?.

However, we also notice in the specialty
doctrine that the wording “there are strong clues”
which shows a reasonable suspicion that a person has
committed an offense is similar to that contained in
article 5 paragraph 1 letter c) thesis 1 of the European
Convention for the defense of human rights and
fundamental liberties “there are credible reasons” to
believe that a person has committed an offense?. In
the case law of the European Court of human rights

" Asociated Professor, PhD, Faculty of Law, ”Nicolae Titulescu” University of Bucharest (e-mail: bogdanmicu@mnpartners.ro).
11. Neagu, M. Damaschin, “Tratat de procedurd penald, Partea generala”, Universul Juridic Publishing House, Bucharest, 2014, p. 587.
2 A. Tuculeanu, C. Sima, “Conditiile retinerii si ale arestdrii preventive in reglementarea noului Cod de procedurd penal”, in “Revista

Dreptul” no. 3/2015, p. 61 and the followings.
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it is stated that “credible reasons” means the
existence of reliable data or information, to convince
an objective observer that it is possible that the
investigated person committed the offense, the
reasoning inferred in the circumstances of each
cause®.

b) the measure involving deprivation of liberty
to be necessary in order to ensure the proper conduct
of the criminal trial, circumvention of the suspect, or
defendant from criminal prosecution or trial or
prevention of committing another crime [art. 202
para. (1) thesis 2 Criminal Procedure Code].
Obviously, by these provisions the legislator has set
the determinant goal of taking a preventive measure,
which is to ensure the proper conduct of the criminal
trial*, the legal nature of the preventive measures
being that of the “means of activating the criminal
prosecution, the criminal process generally’>.

About the assumption “to prevent the
circumvention of the person committing the offense
from prosecution or trial”, the doctrine shows that it
might be missing because the proper conduct of the
criminal trial implies the presence of the suspect or
defendant in prosecution or trial activities®. At the
same time, views have been expressed, according to
which the basis relating to the prevention of
committing another offense, being a too general
formulation, may not be accepted as a distinct basis
for deprivation of liberty of a person, but rather a
circumstance that can serve, adapted to the
conditions of article 223 para. (1), letter d), final
thesis of the Criminal Procedure Code, to the arrest
of the defendant’.

c) The preventive measure shall be
proportional to the seriousness of the charges of the
person against whom it is taken and it is needed for
the achievement of the aim pursued through its
disposition. [art. 202 para. (3) Criminal Procedure
Code] The doctrine notes that among the prevention
measures and the system of criminal sanctions, there
should be a certain resonance because the status of
freedom during criminal trial must correspond to a
certain extent to the one existing after the application
of criminal sanction, even showing that the criminal

repression begins during the prosecution or trial of
the case®.

However, the requirement of proportionality of
the measure in relation to the seriousness of the
accusation is reflected in articles 53 para. (2) thesis
Il of the Constitution of Romania, under which the
restriction of the right to freedom may only be
ordered if the restriction is proportional to the
situation that caused it, is non-discriminatory and
shall not affect the existence of that right. The
deprivation of liberty of a person is optional, being a
serious measure, it is justified only if, in the
circumstances of the case as a whole, other
measures, less severe, are insufficient to achieve the
goal shown in art. 202 para. (1) Criminal Procedure
Code®.

Moreover, art. 202 para. (4) Criminal
Procedure Code lists in a certain order the preventive
measures. The sequence used by the legislator also
indicates the severity of the measure within the
framework of preventive measures, the order of
preference being given to measures which provide a
lower level of interference on the rights and freedom
of the person.

d) there is a cause that prevents the beginning
of the criminal action or the exercise of criminal
action [art. 202 para. (2) Criminal Procedure Code].
The condition is characterized as being unnecessary
in the context the existence of any of the causes of
the art. 16 Criminal Procedure Code'® stops the
whole course of the criminal procedure under which
such a measure of prevention could be ordered 1.

e) the suspect or defendant should be heard in
the presence of the lawyer chosen or appointed ex
officio, insofar as he / she does not evade prosecution
and does not exercise his /her right to silence.

These general conditions listed above must be
met for the disposition of any preventive measure,
regardless of its seriousness. Specific conditions of
each of the measures to be ordered are added to all
these.

Regarding the preventive arrest of the
defendant, the special conditions are indicated by art.
223 Criminal Procedure Code: a) to have solid

8 C.E.D.O, “Cauza Fox, Cambell, Hartley contra Marii Britanii”, Decision of 30 August 1990, www.echr.coe.int; C.E.D.O., Cauza Varga

contra Romaniei, Decision of 11 March 2008 www.echr.coe.int.
4 1. Neagu, M. Damaschin, op. cit., p. 588.

5 Constitutional Court, Decision no. 81 of 27 January 2011, published in the Official Gazette of Romania, Part I, no. 133 of 22 February 2011.
6 G. Radu, "Misurile preventive in dreptul procesual penal Roman", Hamangiu Publishing House, Bucharest 2007, p.6.

" A. Tuculeanu, ¢. Sima, URop.cit., p. 61 and following.
8 1. Neagu, M. Damaschin, op. cit., p. 588.
® A. Tuculeanu, c. Sima, URop.cit., p. 61 and following.

10 According to article 16 Criminal Procedure Code, the criminal proceedings may not be started, and when it was started it can no longer
be exercised if: a) the deed does not exist; b) the deed is not specified by the criminal law or has not been committed with the laid down by
law; c) there is no evidence that a person has committed the offense; d) there is a justifying cause (self-defense, state of necessity, exercise of
aright or the fulfillment of an obligation, the consent of the injured person) or non-liability (physical coercion, moral coercion, non-attributable
excess, minority of the perpetrator, irresponsibility, unintentional poisoning with alcohol or other psychoactive substances, error, unforeseeable
situation; e) prior complaint is missing, authorization or referral to the competent body, or some other condition prescribed by law, necessary
to start the criminal action; f) amnesty, prescription or death of the suspect or defendant; g) prior complaint was withdrawn, reconciliation, or
amediation agreement was signed; h) there is a cause of impunity; i) there is an authority of judgment; j) there has been a transfer of proceedings

to another state, according to the law.
1], Neagu, M. Damaschin, op. cit., p. 589.
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evidence or clues which show reasonable suspicion
that a person has committed an offense; b)
preventive arrest measure is necessary in order to
ensure the proper conduct of the criminal trial, to
prevent the circumvention of the defendant from
prosecution or trial, avoid committing a crime; ¢) to
record alternative performance of any of the
situations referred to in article 223 Criminal
Procedure Code.*?

The specialty doctrine shows that in the
Criminal Procedure Code there are two main
categories in which the preventive arrest may be
ordered, each having its own conditions®3. The two
categories are: assumptions of preventive arrest
separate from the threat condition for public order
[provided for in article 223 para. (1) letters a) - d)
Criminal Procedure Code], namely, assumptions of
preventive arrest ordered in consideration of danger
to public order posed by the defendant [provided for
in article 223 para. (2) Criminal Procedure Code].

I. Assumptions of preventive arrest separate
from the threat condition for public order [provided
for in article 223 para. (1) letters a) - d) Criminal
Procedure Code] involving the meeting the
following requirements:

a) there should be evidence indicating
reasonable suspicion regarding the commission of an
offense by the defendant. The requirement stresses
that for taking the measure of preventive arrest, as
the most severe of the preventive measures, it is not
enough to have strong indications that an offense has
been committed, as evidence is needed.

d) to be one of the situations listed in article
223 para. (1) letters a) - d) of the Criminal Procedure
Code:

- the defendant fled or hid in order to evade the
prosecution or trial, or has made any preparations for
such actions;

- the defendant attempts to influence another
participant in the offense, a witness or expert or to
destroy, alter, conceal or steal material evidence or
determine another person have such behavior;

- the defendant pressures the injured person or
tries to reach a fraudulent agreement with him / her;

- there is reasonable suspicion that, after the
beginning of the criminal action against him, the
defendant has committed intentionally a new crime
or is about to commit a new crime.

As related to these issues, it is not enough to
invoke them in an abstract manner, but factual
evidence should be presented™®. For example, in the

2 1dem, p. 628.

case of  Griskin  against  Russia, the
arrest was based on the existence of a threat of
destruction or forgery of evidence. However, the
authorities have made reference to this threat without
indicating concrete reasons to justify that the
defendant could abuse the freedom to commit acts of
destruction or forgery of evidence, and for this
reason, the breach of conventional provisions has
been found*®.

I1. The hypotheses of preventive arrest ordered
in consideration of danger to public order which the
defendant poses [provided for in article 223 para. (2)
Criminal Procedure Code]

In the case of certain serious offenses,
paragraph (2) of art. 223 of the Criminal Procedure
Code provides for the possibility of taking the
measure of preventive arrest of the defendant and in
the other case, in compliance with the following
conditions:

a) there should be evidence indicating a
reasonable suspicion that the defendant has
committed a crime that falls within the categories
listed in article 223 para. (2) Criminal Procedure
Code. As we the specialty doctrine provides, the
offenses referred to in paragraph (2) of article 223 of
the Criminal Procedure Code are also found in
paragraph (1) of article 223 Criminal Procedure
Code, being included in the generic formulation used
by the legislator in paragraph (1) of article 223
Criminal Procedure Code: “the defendant has
committed an offense," without further details. The
difference between the two texts - paragraphs (1) and
(2) of article 223 Criminal Procedure Code consists
in establishing different situations (grounds) that
legitimate the preventive arrest of the defendant 7.

Thus, basis of depriving the defendant of his
liberty, as follows from paragraph (2) of article 223
Criminal Procedure Code refers to the following
offenses: an intentional crime against life, a crime
which has caused personal injury or death to a
person, an offense against national security laid
down in the Criminal Code and other laws, offenses
of drug trafficking 8, weapons smuggling, human
trafficking,  terrorism, money  laundering,
counterfeiting of money or other values, blackmail,
rape, illegal restraint, tax evasion, abuse, legal abuse,
corruption, an offense committed by means of
electronic communication, or any other offense for
which the law provides for punishment by
imprisonment of 5 years or more.

13 M. Udroiu, Proceduri penald, Partea generald, Editura C.H. Beck, Bucuresti, 2014, p. 402.

141, Neagu, M. Damaschin, op. cit., p. 629.

15 C.E.D.O. Case Tase against Romania, Decision of 10 June 2008, www.echr.coe.int; Case Calmanovici against Romania, Decision of 1

July 2008, www.echr.coe.int

16 C.E.D.O. Case Griskin against Russia, Decision of 24 July 2012, www.echr.coe.int

1 A. Tuculeanu, ¢. Sima, URop.cit., p. 61 and following.

18 The Constitutional Court admitted the exception of unconstitutionality regarding the phrase “drug trafficking” mentioned in the provisions

of art. 223 para. (2) Criminal Procedure Code by Decision 553/2015.
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b) there is no cause that prevents the beginning
or the exercise of criminal action of those provided
for in article 16 Criminal Procedure Code;

c) the criminal action should have been started
for the crime for which there is a reasonable
suspicion that it has been committed:;

d) the measure is necessary to ensure the
proper conduct of the criminal proceedings, to
prevent the circumvention of the defendant from
prosecution or trial or to prevent him commit a new
crime (the proper conduct of criminal proceedings);

e) the measure is proportional to the
seriousness of the accusation against the defendant
and it is required for the achievement of the aim
pursued in ordering it;

f) defendant was heard by the judge in the
presence of the lawyer chosen or appointed ex
officio;

g) defendant’s deprivation of liberty would be
necessary for the removal of a threat to public order.

This requirement is particularly of interest for
this study, which is why we will analyze it in a
thorough manner.

Thus, the doctrine notes that by this
requirement, the legislator has established a legal
alternating criterion which it reports for the
incidence of situations that legitimate the
deprivation of liberty, as appropriate, in the
circumstances referred to in article 223 para. (1)
letters a)-d) Criminal Procedure Code or, in their
absence, the complex character referred to in article
223 para. (2) Criminal Procedure Code *°.

For the purpose of the threat for public order,
the judge of rights and freedoms, the preliminary
chamber judge, or the court will have to take into
account the following criteria: the seriousness of the
offense, the manner and circumstances of
committing the offense, the entourage and
environment from which the defendant comes,
criminal history and any other circumstances
relating to the defendant, hypotheses of preventive
arrest measures ordered in consideration of danger to
public order posed by the defendant [provided for in
article 223 para. (2) Criminal Procedure Code].

However, we cannot fail to notice that there is
no legal definition for the term “public order”. In the
Explanatory Dictionary [DEX], the term “public
order” means political, economic and social order in
a state which is ensured through a set of rules and
special measures and translates by the normal
functioning of the state apparatus, maintaining the
peace of the citizens and compliance with their
rights?°.

2 A. Tuculeanu, C. Sima,Rop.cit., p. 61 and following.

In the specialty doctrine, it is shown that the
public order disturbance, to a certain extent, is
related to the things felt by public opinion and not
only by the objective data justifying this placement
in detention as an exceptional measure. In doing so,
the judge need not necessarily be insensitive to the
public opinion, but he must provide a balance
between the conflicting interests of the victim and
the offender, for the purpose of respecting the rights
of each party and the public interest 2.,

Against this background, according to a
separate opinion, the public order is understood as a
component of the rule of law and it concerns the
proper conduct of life in society, ensuring public
safety and security of citizens?. In the same way, it
has been shown that the assessment of threat to
public order should be considered evidence on
record showing the exterior elements made or to be
made, and that would demonstrate the existence of a
present danger for a collectivity of people so that the
arrest is necessary to eradicate the hazard in
question?,

As regards the existence of a threat to public
order, and in the case law of C.E.D.O., several
emphases were made. For example, the Court found
the breach of the provisions of art. 5 of the
Convention because the authorities did not show any
actual circumstance (negative) on the defendant, and
the existence of a threat to public order arises only
from the seriousness of the offense, the cause not
being complex?,

The domestic case law showed in a concrete
situation that leaving at liberty the defendant
investigated for illegal restraint and blackmail, poses
danger for public order, considering the
circumstances of committing the offense and the
defendant. For this, the Court pointed out that the
defendant exercised violence on the victim, confined
him illegally, by transporting him to a basin dam and
threatening him to throw him in the lake if he did not
pay his debt. The danger to public order also results
from the defendant’s quality, under-officer with
1.S.U. Instead of acting, according to his professional
status, to save his fellows, he acted to the contrary,
causing suffering to the victim of the crime. In the
absence of a resolute response, such actions would
encourage crime climate and would lessen citizens’
confidence in the authorities®.

2 Explanatory dictionary of the Romanian language, Bucharest, 1996, p. 726.

21 M. Udroiu, op.cit., . 416.
2 A. Tuculeanu, c. Sima, URop.cit., p. 61 and following.

2 Gh. Mateut, Tratat de procedurd penali. Partea generald, vol. II, C.H. Beck Publishing House, Bucharest 2012, p. 369-370.
24 C.E.D.O. Romanova against Russia, Decision of 20 October 2005, www.echr.coe.int
% |.C.C.J., Criminal Section, Conclusion no. 3802/10 November 2009, Case Law Bulletin, p. 845.
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3. The necessity to find the existence of the
current danger to public order

We may find that in terms of the danger
requirement for public order, there are principle
changes compared with the previous Code of
Criminal Procedure, which we do not find in the
legal practice reflected properly.

Thus, in art. 223 para. (2) of the Criminal
Procedure Code in effect, the term used by the
legislator is: “it is found that the deprivation of
liberty would be necessary for the removal of a threat
to public order.” Differently, art. 148 paragraph (1)
letter f) of the Criminal Procedure Code 1968 shows
that preventive arrest could be ordered if the general
conditions of preventive measures were fulfilled: f)
the defendant committed a crime for which the law
provides for life imprisonment or jail for more than
4 years and there is evidence that his discharge is a
real danger for the public order”.

Under the previous Criminal Procedure Code,
the assessment of danger was made by reference to
the further behavior of the person, related to which
the question of preventive arrest arose. Based on the
appreciation elements made available to the Court it
is shown that leaving the defendant free would cause
danger to public order. This way, the phrase “danger
to public order” designated a state that would
endanger in the future the normal conduct of the
social cohabitation rules, if the defendant was free,
aiming at all social values protected by the criminal
law. With regard to the fulfillment of this
requirement, two elements had to be taken into
consideration: the practical danger of the action and
the perpetrator.

Differently, the new Criminal Procedure Code
uses the expression: “it is found that the deprivation
of liberty would be necessary for the removal of a
threat to public order.” In this way, on the occasion
of analyzing the need of taking the measure of
preventive arrest, it is no longer taken into
consideration the social behavior of the defendant.
Under the new provisions, it must be noted that at
that time, the defendant’s freedom is a danger for
public order, danger in full swing, and that the only
way to stop this danger is deprivation of freedom.

4. About the impossibility of ordering the
preventive arrest in consideration of danger to
public order posed by the defendant for persons
already arrested

In these circumstances, it appears as surprising
the common practice of preventive arrest of a person
who is already in the custody of the State, either
under a different preventive arrest warrant, or even
under a writ of execution of a punishment applied in
another case. We believe that such a practice does
not represent anything other than a manifestation of

inertia in implementing legal provisions better
known from the previous Criminal Procedure Code,
whereas the new provisions cannot cover such
practice.

Our affirmation considers that it is excluded to
find as fulfilled the requirement: “his deprivation of
freedom is necessary for the elimination of a threat
to public order with regard to a person who is already
in the custody of the authorities. In no case, one
cannot assert about a person held in a detention
center and preventive arrest or even in a prison that
his freedom since that time presents real danger for
public order, for the simple reason that the condition
of freedom does not exist at the time of the
evaluation. In these circumstances, the new measure
of preventive arrest cannot be regarded as necessary
for the removal of a state of danger, which is why it
appears as unlawful because it does not comply with
the requirements for taking such measures.

We are unable to accept any possible
motivation which would refer to the need for the new
arresting warrant that would ensure the prevention of
possible future circumvention of the person in
detention but that could be released either because
the preventive measure would reach the maximum
period, would be revoked, replaced or the person
would be released under parole or released as the
punishment period would be fulfilled. Even in such
cases, we may not talk about a real danger for public
order, but about a future and possible danger. In
these circumstances, the danger could be ascertained
only after the release of the person placed in
detention, making it impossible to be proved prior to
the release.

An arrest warrant issued if the person to which
it refers is already in the custody of the State is
meaningless and and lacking real efficiency, because
it may not be enforced. Moreover, it shall comply
with the general scheme and be extended or checked
within the terms specified by law, since it has a
limited period in time. We believe that it is a useless
legal effort to order a preventive measure which does
not have the effectiveness imposed by art. 202
Criminal Procedure Code and it is even more useless
to verify a measure that was never enforced.

It would be even more difficult to accept the
assumption that following a request of preventive
arrest by the Prosecutor’s Office, the Court would
appreciate that this is not proportional with the
seriousness of the situation analyzed and orders
house arrest. In this case, the person for whom the
measure was taken is already in the custody of the
State, and at the same time, he would not be allowed
to leave the house.

5. Conclusions

We appreciate that the preventive arrest may
not be legally ordered in consideration of danger to
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public order posed by the defendant in respect of a indicated in art. 223 para. (2): Criminal Procedure
person who is already arrested preventively or who Code. “it is found that the deprivation of liberty
is imprisoned to serve time, whereas such a measure would be necessary for the removal of a threat to
is unlawful. The element of unlawfulness relates to public order.”

the failure to comply with the special condition
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THE CRIMINAL OFFENCE OF MONEY LAUNDERING - A SERIES OF
THEORETICAL AND PRACTICAL CONSIDERATIONS

Constantin NEDELCU”

Abstract

The paper at hand addresses the extremely complex and sensitive matter relating to one of the most controversial
offences in the criminal laws of Romania — in particular, the criminal offence of money laundering. This paper bears both
theoretical and practical interest, in that it points out specific instances of court case-law which were given different

constructions by various judiciary authorities.

Keywords: money laundering, concealment, aiding and abetting, concurrence of offences, concurrent regulations.

1. The criminal offence of money laundering
as reflected in international legal instruments

The criminal offence of money laundering is
reflected in international legal instruments, and this
as a result of the particularly high degree of social
jeopardy that is attached to the criminal offence in
question.

Thus, the recitals of the 1990 Convention on
Laundering, Search, Seizure and Confiscation of the
Proceeds from Crime of the European Council?, state
that this legal instrument was adopted in the context
of all signatory states being convinced of the need to
pursue a common criminal policy aimed at the
protection of society, considering that the fight
against serious crime, which has become an
increasingly international problem, calls for the use
of modern and effective methods on an international
scale, believing that one of these methods consists in
depriving criminals of the proceeds from crime, and
the shared conclusion that for the attainment of this
aim a well-functioning system of international co-
operation must be established.

In accordance with Article 6 of the above-
mentioned  Convention, called: “Laundering
offences”, such criminal offences shall consist of the
following, when committed intentionally: a) the
conversion or transfer of property, knowing that
such property is proceeds, for the purpose of
concealing or disguising the illicit origin of the
property or of assisting any person who is involved
in the commission of the predicate offence to evade
the legal consequences of his actions; b) the
concealment or disguise of the true nature, source,
location, disposition, movement, rights with respect
to, or ownership of, property, knowing that such
property is proceeds; and, subject to its
constitutional principles and the basic concepts of its
legal system: c) the acquisition, possession or use of
property, knowing, at the time of receipt, that such

property was proceeds; d) participation in,
association or conspiracy to commit, attempts to
commit and aiding, abetting, facilitating and
counselling the commission of any of the offences
established in accordance with this article.

Paragraph 2 of the same article also includes
several clarifications as to the manner in which the
provisions incriminating laundering offences are to
be implemented or applied in the domestic law of the
signatory states. They will appraise whether: a) the
predicate offence was subject to the criminal
jurisdiction of the state Party; b) the offences do not
apply to the persons who committed the predicate
offence; ¢) knowledge, intent or purpose required as
an element of an offence set forth in that paragraph
may be inferred from objective, factual
circumstances.

In addition, paragraph 3 of the same article
further states that each Party may adopt such
measures as it considers necessary to establish also
as offences under its domestic law all or some of the
acts referred to in paragraph 1 of this article, in any
or all of the following cases where the offender: a)
ought to have assumed that the property was
proceeds; b) acted for the purpose of making profit;
¢) acted for the purpose of promoting the carrying on
of further criminal activity.

Under the aegis of the European Union, other
legal instruments were also enacted aimed at
penalizing offences of money laundering, in
testimony to the fact that this phenomenon is deemed
to be extremely severe, all Member States expressing
the need to fight against it. The onset was that, if
certain coordination measures are not adopted at the
level of the Community, then money launderers or
terrorism financers could attempt to take advantage,
in facilitating their criminal activities, of the free
movement of capital and of the freedom to provide

" Lecturer PhD, “Nicolae Titulescu” University (e-mail: constantin.nedelcu@univnt.ro).
! Ratified by means of Law No 263/2002 published in Official Gazette of Romania, Part I, No 353 of 28 May 2002.



92

Challenges of the Knowledge Society. Criminal law

financial services relating to the integrated financial
area?.

With a view to addressing these concerns in the
field of money laundering, Council Directive
91/308/EEC was adopted on 10 June 1991 on
prevention of the use of the financial system for the
purpose of money laundering. This legal instrument
requires Member States to prohibit money
laundering and force the financial sector, including
credit institutions and a wide range of other financial
institutions, to identify their clients, to keep
appropriate records, to set forth internal procedures
concerning personnel training and money laundering
and report any money laundering suspicions to the
competent authorities.

Another legal instrument adopted under the
coordination of the European Union is the Council
Framework Decision of 26 June 2001 on money
laundering, the identification, tracing, freezing,
seizing and confiscation of instrumentalities and the
proceeds of crime (2001/500/JHA)® which, in its
recitals, refers to the European Council in Tampere
of 1999, pointing out that money laundering is at the
very heart of organized crime and should be rooted
out wherever it occurs. In this respect, it is further
stated that “The European Council is determined to
ensure that concrete steps are taken to trace, freeze,
seize and confiscate the proceeds of crime”. In this
context, Article 2 of Framework Decision No
2001/500/JHA stipulates as follows: “Each Member
State shall take the necessary steps consistent with
its system of penalties to ensure that the offences
referred to in Article 6(1) (a) and (b) of the 1990
Convention, as they result from the Article 1(b) of
this framework Decision, are punishable by
deprivation of liberty for a maximum of not less than
4 years.” By means of this legal instrument, an
obligation undertaken at the level of the European
Council was assimilated in the Community law of
that date.

Setting out from the objective reality that
money laundering often takes place in an
international context, the European Union
acknowledged that any measures adopted
exclusively at national or even Community level,
without having regard to international coordination
and cooperation, would only achieve limited results.
For this reason, the measures adopted by the
Commission in this field should be in line with
endeavors undertaken by other international
authorities. In particular Community actions ought
to continue to take into account the
recommendations of the Financial Action Task
Group (herein after referred to as FATF), which is
the main international body fighting against money
laundering and terrorism financing®.

These considerations led to the enactment of
Directive 2005/60/EC of the European Parliament
and of the Council of 26 October 2005 on the
prevention of the use of the financial system for the
purpose of money laundering and terrorist financing.

In the very first article of the directive, it is laid
down that Member States shall ensure that money
laundering and terrorist financing are prohibited.

At the same time, the following conduct, when
committed intentionally, shall be regarded as money
laundering: “a) the conversion or transfer of
property, knowing that such property is derived from
criminal activity or from an act of participation in
such activity, for the purpose of concealing or
disguising the illicit origin of the property or of
assisting any person who is involved in the
commission of such activity to evade the legal
consequences of his action; b) the concealment or
disguise of the true nature, source, location,
disposition, movement, rights with respect to, or
ownership of property, knowing that such property
is derived from criminal activity or from an act of
participation in such activity; c) the acquisition,
possession or use of property, knowing, at the time
of receipt, that such property was derived from
criminal activity or from an act of participation in
such activity; d) participation in, association to
commit, attempts to commit and aiding, abetting,
facilitating and counselling the commission of any
of the actions mentioned in the foregoing points.”

The same text indicates that money laundering
shall be regarded as such even where the activities
which generated the property to be laundered were
carried out in the territory of another Member State
or in that of a third country, while knowledge, intent
or purpose required as an element of the activities of
money laundering may be inferred from objective
factual circumstances.

In close connection with the phenomenon of
money laundering, the Directive further defines the
concept of “serious crime” which shall mean, at
least: “acts as defined in Articles 1 to 4 of
Framework Decision 2002/475/JHA on combating
terrorism; any of the offences defined in Article
3(1)(a) of the 1988 United Nations Convention
against Illicit Traffic in Narcotic Drugs and
Psychotropic Substances; the activities of criminal
organizations as defined in Article 1 of Council Joint
Action 98/733/JHA of 21 December 1998 on making
it a criminal offence to participate in a criminal
organization in the Member States of the European
Union; fraud, at least serious, as defined in Article
1(1) and Article 2 of the Convention on the
Protection of the European Communities’ Financial
Interests; corruption; all offences which are
punishable by deprivation of liberty or a detention

2 http://eur-lex.europa.eu/legal-content/RO/TXT/HTML/?2uri=CELEX:32005L0060&from=EN#ntr5-L_2005309R0.01001501-E0005
% http://eur-lex.europa.eu/legal-content/RO/TXT/HTML/?uri=CELEX:32001F0500&0id=1458738324354&from=en
4 http://eur-lex.europa.eu/legal-content/RO/TXT/HTML/?uri=CELEX:32005L0060&from=EN#ntr5-L_2005309R0.01001501-E0005
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order for a maximum of more than one year or, as
regards those States which have a minimum
threshold for offences in their legal system, all
offences punishable by deprivation of liberty or a
detention order for a minimum of more than six
months”.

2. Considerations on the evolution in
Romanian law

Under the influence of such regulations, in the
Romanian legal system, Law No 21/1999 was
enacted for the prevention and penalizing of money
laundering®. In Article 23(1) of the said law, the
criminal offence of money laundering was defined
as follows: ““a) the exchange or transfer of valuables,
knowing that they derive from the commission of
criminal offences: trafficking in narcotic drugs;
failure to comply with the arrangements for weapons
and ammunitions, in an aggravating form; failure to
comply with the arrangements for nuclear materials
or other radioactive materials; failure to comply with
the arrangement for explosives; counterfeiting
currency or other valuables; procurement;
smuggling; blackmail; illegal deprivation of liberty;
swindle in the banking, financial or insurance
systems;  fraudulent bankruptcy; theft and
concealment of motor vehicles; failure to comply
with the protection arrangements for certain goods;
trafficking in animals protected in their country of
origin; illicit trade in human organs and tissue;
criminal offences committed by means of
computers; criminal offences committed by means
of credit cards; criminal offences committed by
persons forming part of criminal groups; failure to
observe the regulations governing the import of
wastes and residues; failure to observe the
regulations governing gambling; for the purpose of
concealing or disguising the illicit source thereof,
and also for the purpose of concealing or abetting
persons involved in such activities or presumed to
evade the legal consequences of their actions; b)
concealment or disguise of the true nature, source,
disposition, movement or ownership of property,
knowing that such property is proceeds of one of the
criminal offences referred to in letter a); c) the
acquisition, possession or use of property, knowing
that such property is proceeds of one of the criminal
offences referred to in letter a)”.

Therefore, it may be noticed that the Romanian
law-maker opted for the alternative of expressly
indicating the criminal offences which may be
regarded as predicate offences in relation to money
laundering, as this offence is obviously connected

with the phenomenon of organized crime and of
serious crime.

Upon repealing Law No 21/1999 and its
replacement with Law No 656/2002, the Romanian
law-maker’s option changed, the current Article 29
in the new regulation no longer lists the criminal
offences which may be regarded as predicate
offences in light of the offence of money laundering.
As compared to the previous form of this criminal
offence, the new text broadly maintains the wording,
the relevant doctrine stating that when the object of
“laundering” consists of illicit money, in fact, the
author of the money laundering offence performs the
following activities®:

I. first of all, he gets (receives) the cash
originating from the commission of criminal
offences (reception of money).

I1. second of all, the money launderer devises
a money laundering scheme (laundering itself),
which, in most cases, is structured in three stages:

- the first stage — placement — this is the stage
when the money deriving from illicit activities is
placed in circulation, is actually placed with
institutions falling in the category of those referred
to in Article 8 of Law No 656/2002, more
specifically: banks, investment funds, insurance
companies, etc. Therefore, in this first stage, illicit
proceeds are scattered, which means that the overall
amount is divided into portions smaller than EUR
15,000 (in RON equivalent) and then actually
placed,;

- the second stage - sedimentation or
stratification — involves the separation of illegal
proceeds from their source. This is achieved through
the creation of totally or partially fictional financial
or commercial transactions, by setting up “shell”
companies. The money launderer draws up fictional
import-export documents, in reliance upon which
money is transferred from the initial placement
institution (bank) as payment for fictional export
services or operations, to another bank;

- the third stage — integration — involves the
legitimization of proceeds derived from the
commission of criminal offences, by re-entering
them in the legal financial, banking or commercial
circuit.

The wording of Article 23(29) of Law No
656/2002 also underwent other amendments, as
compared to its form upon the effective date of the
law. The text was supplemented with three other
paragraphs, which set forth that: if the offence was
committed by a legal entity, in addition to the penalty
of fine, the Court shall impose, as the case may be,
one or more complementary sentences, as stipulated
in Article 136 (3) a)-c) of the Criminal Code.

5 Published in Official Gazette of Romania, Part I, No 18 of 21 January 1999. Currently repealed by Law No 6556/2002.
& Al. Boroi, M. Gorunescu, I.A. Barbu, Dreptul penal al afacerilor [Criminal Business Law], C.H. Beck Publishing House, Bucharest,

2011, p. 367.
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From the perspective of the subjective side,
paragraph (4) in Article 29 of Law No 656/2002
expressly lays down that: “knowing the source of
property or the pursued purpose may be inferred
from objective factual circumstances”.

Paragraph (5) of the legal text extends the
scope of the above-mentioned provisions, being
irrelevant whether the criminal offence from which
the property derived was committed in the territory
of Romania or abroad.

3) Practical difficulty in enforcing the
incriminating regulation set forth in Article 29 of
Law No 656/2002 on the prevention and fight
against money laundering and terrorism financing

As already indicated herein above, upon
repealing Law No 21/1999 and replacing it with Law
No 656/2002, the Romanian law-maker’s option
changed. Thus, Article 23 of this new legislative
enactment’ defined the criminal offence of money
laundering, with no reference to the type of criminal
offence which may become predicate offence in
relation to it. Not even the technique of reference to
the concept of serious offence was used, which was
defined at that time by the relevant laws in force.
Under such circumstances, separation between the
criminal offence of money laundering and the
criminal offence of concealment and abetting,
already existing in the Criminal Code, became even
more burdensome. The doctrine attempted to explain
the difference between money laundering and the
two classical criminal offences within the meaning
that the regulation governing money laundering
should only apply to the cases where concealment
and abetting relate to the phenomenon of money
laundering, and also in the instances where
“concealment” refers to a real estate asset. In all
other cases, the texts referring to concealment or
abetting, as applicable, shall apply®.

Another opinion is that, in fact, no distinction
is possible between the three criminal offences, the
intervention of the law-maker being required, within
the meaning of indicating once again the offences
which may be regarded as the predicate offence in
relation to the criminal offence of money
laundering®. Another vivid controversy existing in
the legal practice and appropriately reflected in court
practice refers to the active agent of the criminal
offence of money laundering. As regards this
constituent element, it was stated that the active
agent of the criminal offence of money laundering

may be the author of the predicate offence, but also
a person specialized in money laundering, not related
in any manner whatsoever to the predicate offence.
In legal practice!?, it was specified that the author of
the criminal offence of bribe taking exchanging the
money received for “his activity” into foreign
currency and depositing it to the bank in the name of
his mother will also be held liable for the criminal
offence of money laundering, a solution which both
the undersigned, and the relevant literature!?, adhere
to. In another view, it is deemed that the active agent
of the criminal offence of money laundering is
always different from the active agent of the criminal
offence from which the property originates*?.

In a yet more radical opinion, it is stated that
the principle ne bis in idem would be infringed,
should the author of the predicate offence be
penalized for money laundering, as he is penalized
twice for committing the same offence because, in
certain factual hypotheses, he automatically
commits the criminal offence of money laundering,
too. For instance — in the hypothesis described in
letter c), the author of the criminal offence of theft
takes possession over the property immediately after
consummation of the predicate offence, thus
automatically and simultaneously committing the
criminal offence of money laundering.

In line with this last opinion, we also believe that
the criminal offence of money laundering may not be
committed by the author of the predicate offence, in
any circumstances whatsoever. We also deem that the
phrase “knowing that such property is proceeds”
included in the incriminating rule set forth in Article
29 of Law No 656/2002 should account as an
exclusion, from the category of potential active agents
in the criminal offence of money laundering, of the
person having committed the predicate offence,
because the phrase would seem futile otherwise in
respect of the latter.

3. Conclusions

The criminal offence of money laundering is
an offence which was traditionally connected to the
phenomenon of organized crime, the criminal
offences from which money or property to be
laundered  originated being expressly and
restrictively stipulated by the regulation defining this
criminal offence. In line with the new legislative
realities, the criminal offence left the area of

" Which became Article 29 after re-publication in Official Gazette of Romania, Part I, No 702 of 12 October 2012.

8 P. Munteanu, Cdteva elemente de distinctie intre spdlarea de bani, tdinuire si favorizare [A series of distinctions between money
laundering, concealment and abetting], published in Caiete de Drept penal [Criminal Law Notebooks] No 1/2008, p. 50.

® M. A. Hotca, M. Gorunescu, N. Neagu, M. Dobrinoiu, R.F. Geaminu, Infiactiuni previzute in legi speciale [Criminal offences set forth

in special laws], C.H. Beck Publishing House, Bucharest, 2013, p. 124.

1% The High Court of Cassation and Justice, Criminal Division, Criminal Decision No 1386/2004, Dreptul [Law Magazine] No 2/2005, p. 247.

1 Please see Editor’s note G. Antoniu to article Subiectul activ al infractiunii de spélare a banilor [Active agent of the criminal offence of
money laundering], author: C. Bogian, R.D.P. [Criminal Law Magazine] No 1/2007, p. 74.

2D. Ciuncan, A. Niculitd, Subiectul activ al infractiunii de spdlare a banilor [Active agent of the criminal offence of money laundering],

R.D.P. [Criminal Law Magazine] No 2/2006, p. 105 et seqq.
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plurality, constituting and being constantly mistaken
for other criminal offences regulated under the
Romanian criminal law, such as concealment or
aiding and abetting. Although the doctrine
repeatedly requests legislative interventions to help
clarify these matters, but also others in connection
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THEORETICAL AND PRACTICAL CONSIDERATIONS RELATING TO
THE OFFENSE OF DRIVING A VEHICLE UNDER THE INFLUENCE
OF ALCOHOL OR OTHER SUBSTANCES. COMPARATIVE LAW
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Abstract

Along with the enforcement of the New Criminal Code, the offense provided by art. 87 from the Emergency Ordinance
no. 195/2002 was abolished and introduced in the New Criminal Code in art. 336 under the name “Driving a vehicle under
the influence of alcohol or other substances”. The introduction of this offense in the Criminal Code was made as a result
of some modifications regarding the offense objective content and sanctioning character. The most important modifications
consist in the incrimination conditions in respect to the moment alcohol must be identified in the blood so that the material
element of the objective side of the offense is met. This modification further led to a series of problems, mainly regarding
the moment the offense is consumed, moment that in the legislator’s opinion is the moment the biological samples are taken.
This opinion does not consist with the fact that this offense is a danger offense and it is consumed at the moment it occurred.
According to the Romanian Constitutional Court decision no. 734/2014, after the moment the offender is stopped in traffic,
he no longer represents a danger to the values protected by the criminal law and it would be absurd to punish him for an
action that no longer represents a danger to society, considering the moment the biological samples are taken. Moreover,
this legal issue lead to acquittal solutions regarding the offense provided and sanctioned by art. 336 from the Criminal

Code.
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1. Introduction

“A society cannot exist, as a whole, without a
series of fundamental values defended by legal rules.
One aspect of a developing social life has been
represented since ancient times by the social values
protected by the legislation that the completely
social life depends on. “After the emergence of the
state, the function of defending of the essential social
values that the society is based and develops is
realized by means of criminal law.”*

By applying sanctions for committing some
dangerous actions or considered by the society as
being dangerous, it is found the importance of
criminal law in everyday life and its indispensability,
in general, of the offenses in the road that the society
frequently deals with lately, and the number of the
convicted people in this respect is in continuous
growth.

It is very important that the regulatory acts
should adapt themselves to the society and,
especially, to the level of values the society is built
and formed, thus, the law is in a constant change,
trying to fold close to the perfection on the needs of
the community. Of course, the balance between the
social realities and the normative field that
establishes the relations between individuals is not
always perfectly accomplished, thus, the
interpretation of the rules in the spirit they were

created for, suggests the fair application of these
ones and, without doubt, the law finds applicability
in the national culture and morality. It is admitted the
fact that the society is continuously changing and it
is therefore imperative that the rules should become
acquainted with the occurred social changes.

With the occurrence of the new Criminal Code
Penal?, the Romanian law system has undergone a
reform as regards the criminal legislation. This
reform was welcomed in most cases by the great
authors and theorists, however, as any new issue; it
was the subject of some criticism, which, in some
cases, surpassed the beneficial side of the new
legislation.

As a novelty, a number of offenses of the
special legislation were introduced in the new
Criminal Law. Thus, offenses, such as those in the
field of Government Emergency Ordinance no. 195/
2002 regarding the circulation on the public roads,
were abolished and introduced in the Criminal Code
under the influence of some regulatory changes,
which later led to a number of legal issues that
required even the intervention of the High Court of
Cassation and Justice or of the Romanian
Constitutional Court in order to solve some legal
problems or to establish the unconstitutionality of
the acts.

Art. 87 of the Government Emergency
Ordinance no. 195/ 2002 was abolished by art. 121
section 1 of Law no. 187/ 2012 for the

" Judge, University Assistant at “Nicolae Titulescu” University from Bucharest.
1 Constantin Mitrache, Cristian Mitrache,Roman Criminal Law.General Part, Ed. Universul Juridic, Bucharest, 2014, p.21.
2 Law no. 286/2009 regarding the (new) Criminal Law, published in Official Gazette. No. 510 of 24th July 2009.



Alin Sorin NICOLESCU

97

implementation of the Law no. 286/ 2009 regarding
the Criminal Code.

The present study focuses on the analysis of the
stipulations of the incriminating text of the art. 336
of the new Criminal Code, corresponding in G.E.O.
no. 195/ 2002, art. 87. The offense is regulated in a
simple variation, an assimilated variation and an
aggravated variation.

2. The Analysis of the Offence

2.1. Legal Content

In a simple form, the Criminal Code defines as
a criminal offence, the action of a person of driving
a vehicle on public roads for which the law requires
the possession of a driving license at the time of
collecting the biological samples has an alcoholic
impregnation of over 0, 80 g/l of pure alcohol in
blood?. It is noticed that the new regulation takes
over many of the constitutive elements of the
offence, as it was previously regulated in the
Emergency Ordinance no. 195/ 2002, but with some
differences:

Driving on public roads does not concern only
a vehicle or tram, but the material element of the
offence reveals the condition of driving any kind of
vehicle* for which the law provides the obligation of
possessing a driving license.

It is noticed the fact that in this situation, the
legislator extended the incrimination procedure on
any type of vehicle, the only condition is that the
legislation provides the obligation of possessing the
driving license of the driver of the vehicle in
question.

It is also noticed the fact that the minimum
allowed limit referring to the alcoholic impregnation
in the blood is the same, i.e. 0.80 g/l of pure alcohol
in the blood, but with the specification that this one
is necessary to exist at the time of biological
sampling.

In the assimilated form, art. 336 finds guilty the
deed of the person who drives a vehicle on public
roads that the law provides the obligation of
possessing a driving license under the influence of
some psychoactive substances. The normative text
takes the same structure of the old regulation with
the following differences®:

The action of driving must relate to a vehicle
for which the law provides the obligation of owning
a driving license, as in the case of the simple form.

As regards the active subject, this one must be
under the influence of psychoactive substances, as
opposed to the old regulation where the condition of

3 Art. 336 of Criminal Code.

the active subject was that this one was under the
influence of some substances or narcotic products or
drugs with similar effects to these ones.

The aggravated form is provided in paragraph
(3) and is represented by the deed of the person who
drives a vehicle on public roads for which the law
provides the obligation of possessing a driving
license at the time of biological sampling and has an
alcoholic impregnation exceeding 0, 80 g/l of pure
alcohol in blood or the person is under the influence
of some psychoactive substances, if this person
carries out public transport of people, transport of
substances or dangerous substances or is in the
process of practical training of people in order to
obtain the driving license or during the practical tests
of the exam in order to obtain the driving license. It
is noticed the fact that there are no changes of the
constitutive elements of the offence in relation to the
previous regulation.

2.2. Pre-existing conditions

The legal object is constituted by those social
relations that ensure the safety on public roads.

The offence prescribed by art. 336 lacks of
material object, being a crime of danger the driving
of a vehicle on public roads according to the
conditions prescribed in the text of incrimination
being means through the offence is committed and
not its object.

In the case of the simple and aggravated form
the active subject is unqualified, being any person
who satisfies the required conditions by the law for
criminal  responsibility.  In interpreting the
aggravated form, it is necessary that the active
subject should perform a certain activity, such as:
making public transport of passengers, transport of
substances or dangerous products or he/ she is in the
process of practical training of some people to obtain
the driving license or is during the practical
examination to obtain the driving license, thus, the
active subject must be qualified in this situation

The passive subject is the state, “over which it
passes these consequences of all violations of the
rule of law, implicitly the consequences that violate
the traffic rules on public roads.”®

2.3. The Constitutive Content

In terms of the objective side, the material
element of the simple and aggravated offence
prescribed by art. 336 in para. (1) and (2) is carried
out by the action of driving, under para. (1) by a
person who has an alcoholic impregnation over 0, 80
g/l of pure alcohol in blood at the moment of
biological sampling, and in the case para. (2) by a

4 The mechanical system which moves on the road, with or without means of self-propulsion, currently used for the transport of people
and/or goods or to perfrom services or worksi. Art. 6, pt 35 of GEO no. 195/2002.
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person who is under the influence of some
psychoactive substances.

It is mentioned that the collection of the
biological samples is done in the authorized health
care units or in forensic medicine institutions and
carried out only in the presence of representative of
the traffic police officers. The determination of the
concentration of alcohol or the presence of
substances or narcotic products or drugs with similar
effects to these in the organism is done in authorized
forensic medicine institutions in accordance with the
methodological norms established by the Ministry of
Public Health. Also, the traffic police officers
establish the presence of the alcohol in the exhaled
or preliminary test the presence of substances or
narcotic products or drugs with similar effects in the
organism with the aid of some certified technical
means, for example: ethyl test.”

As regards the aggravated variation prescribed
in para. (3), the material element is performed under
the influence of the same actions of driving, but in
specific terms and conditions:

In the first way of committing the offence, the
vehicle must meet the conditions to be used as a
means of transport in order to public transport of
passengers;

The second way provides the transportation
with a vehicle by the person in the situations
prescribed in para (1) and (2) of the substances or
dangerous products;

The third situation requires that the person
under the incidence of the above mentioned
paragraphs to be in the practical training of some
people in order to obtain the driving license;

The fourth way requires that the person
referred to in art. 336 may be located during the
practical exam in order to obtain the driving license.

The offence is one of danger; so consequently,
the immediate consequence will count in
endangering the safety on public roads.

“In order to fulfil the objective side of the
offences referring to the safe circulation on the
public roads, there must be a causal link between the
action or inaction that constitutes the material
element and the specific result. The causal link
comes from the very materiality of the offence and
should not be proved.”®

In terms of the subjective side, the offence
provided and punished by the art. 336 can be
committed in the form of a direct or indirect attempt.

The reason or the aim of the commitment of the
crime has no relevance for the existence of the
offence, but they are to be considered in the
individualizing of the possible punishment that will
apply to the defendant.

The offense is likely to be committed as an
interrupted attempt. It might commit an attempt to

" G.E.O. 195/2002, art. 88.

the offence provided in art. 336 of the Criminal
Code, the offender who was in an advanced state of
drunkenness ( blood alcohol level over 0.80 g/l )
climbed at the wheel of a car, started the engine,
geared lever | of speed to move forward, but a friend
or even a police officer actually stops this person.
The preparatory acts, even though possible, as the
attempt, are not punished.

As regards the more favourable law to the
conditions of the incrimination, having an extension
of the rule of incrimination, the Criminal Code has
more stringent regulations. In terms of the system of
penalties, the Criminal Code has a favourable
character because it provides an alternative to the
simple variant and assimilated variant both
imprisonment and fine penalty.

The commitment of the offence is punishable
by imprisonment of between one to five years or fine
in both simple and assimilated variation. As far it
concerns the aggravated variant ion, the commitment
of the offence is punishable by imprisonment
between 2 and 7 years.

3. Decision no. 3/ 2014 of the High Court of
Cassation and Justice

As shown above, the incorporation of the art.
87 of GEO no. 195/ 2002 in the content of the art.
336 of the Criminal Code was made subject to some
amendments, aspects that have caused a number of
differences, a non-unitary practice and even the
investment of the superior courts for the purpose of
solving some laws or establishing the
unconstitutionality of provisions referring to the
objective side of the offence, the moment of the
offence and in particular on what evidence, derived
from the work of sampling and analysis of the
biological samples, we can discuss about the
incidence and the criminal nature of the deed. So:

The High Court of Cassation and Justice
published its decision in the Official Gazette no. 392
on 28" May 2014. The jury for solving some points
of law in criminal matters no 3/ 2014 had as
objective to pronounce a prior decision to solve a
principle of the law regarding the interpretation and
enforcement of the stipulations of art. 336 para. (1)
of the Criminal Code for the purpose of establishing
the result of the alcohol with criminal relevance in
the hypothesis of a double biological samples.

The notification of the Criminal Section of the
High Court of Cassation and Justice was determined
by the so- called mismatch of the provisions of the
art. 336 para. (1) of Criminal Code with the existing
methodological norms regarding the sampling, the
storage and the transportation of the biological
samples to judicial probation through establishing

8 Alexandru Boroi,Criminal Law.Special Part, Ed. Universul Juridic, Bucharest, 2014, p. 504.
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the alcohol or the presence of narcotic substances or
drugs with similar effects, in the case of the people
involved in events or circumstances related to road
traffic, approved by the law of Ministry of health no
1512/ 2013, especially those in art. 10 para. (1).

The Court of Appeal from Alba- lulia, the
Criminal Section and for cases involving children
decided to notify the High Court of Cassation and
Justice regarding the pronouncement of a prior
decision to solve the principle of the law regarding
the enforcement and interpretation of art. 336 para.
(1) of the Criminal Code, for the purpose of
establishing the blood alcohol result with criminal
relevance in the hypothesis of a double biological
sample.

Since the legislator did not take over the entire
incriminating text of art. 87 of G.E.O no. 195/ 2002,
in the practice of the courts was raised the problem
of the moment of the alcohol level with criminal
relevance for the reintegration of the objective side
of the offence. It is reminded that the old regulation
implied an alcoholic impregnation that exceeded 0,
80 g/l of pure alcohol in blood at the time of driving
the vehicle, thus, enabling to establish this deed
through retroactive calculation® that was possible
due to the methodological rules regarding the
sampling, the storage and the transport of the
biological samples in order to judicial probation
through the establishment of the alcohol or the
presence in the organism of substances or narcotic
products or drugs with similar effects to these ones
in the case of the involved people in in the events or
circumstances referring to the road traffic®.

3.1. The opinion of the instances in Romania

Most Courts of Appeal in Romania have
submitted opinions regarding the law issue
undergone to solve, at the request of the High Court
to solve the law issue undergone to the analysis, and
for this purpose, the interpretation has been one
common, as follows : in the case of a double
biological taken samples, the one with criminal
relevance and that completes the objective side of
the offence is the first sampling as this is the time
closest to the time of detection in the traffic of the
driver under the influence of the alcohol or other
substances?.

At the level of the Courts in from the District
1, 4 and 5 Bucharest, it has formed the opinion that:
“determining the criminal activity depending on the
result of the first sampling corresponds most to the
social protected values . Thus, if the result of the first
sampling is higher than of the second, then the
alcoholic impregnation from the time of the
commitment was higher than the existing at the time

of the two samples, fact that proves the degree of
superior social danger”.

The Court in District 2 expressed the point of
view in terms of criminal relevance of the evidence
with the highest value.

On the basis of the principle in dubio pro reo,
the Law Court of District 6 expressed the opinion
according to which the level of the blood alcohol
with criminal relevance should be given by the
lowest value because not the first taken sample is
lower, since the blood alcohol content takes the form
of a curved with an increasing and decreasing period.
If the sampling of the two blood proofs is done
during the increasing period, the first sample has a
lower value and will be more favourable to the
defendant. If the sampling of the two samples is
carried out during the decreasing period, the second
sample will be lower and more favourable to the
defendant.

3.2. The opinion of “Mina Minovici” Forensic
medicine Institute

There is also an official point of view of the
National Forensic Medicine Institute “Mina
Minovici” that replied that the criminal relevance of
the ethylic intoxication is given by the value of the
alcohol from the first blood taken, arguing that:

“Collecting two blood samples was part of the
methodology to determine the ethylic intoxication
and was useful for establishing the phase of the
intoxication (absorption or elimination) and the rate
of the individual elimination in case of the request
the expertise of the retroactive assessment of
alcohol. For the purposes of the new Criminal Code,
the extraction of a single blood sample in a moment
as close as possible to the road event is necessary.

This provision should have replaced the old
provision of collecting two blood samples provided
in the Order of the Health Minister no 1.512/ 2013,
but pending the modification of the order of health
minister, the National Institute of Forensic Medicine
“Mina Minovici” stated that the value of the alcohol
from the first blood sample gives the probative value
for the existence of the alcoholic intoxication.

The alcohol consumed by a person enters a
dynamic process in the body called metabolism. The
concentration of the alcohol in various parts of the
body will be different from one moment to another,
until the completely elimination from the body.
Complex mechanisms governed by dozens of
individual, general and particular factors interfere in
the metabolism of the alcohol. Thus, each person
reacts in his or her own way, both in terms of method
or metabolism, as well as, especially, as regards the
clinical manifestations rendered by behaviour.

° Art. 10. (1) To determine the blood alcohol content, two bloos samples will be taken at an interval of one hour each other, each sample

being represented by an amount of 10 ml blood.

10 Approved by the Order of the Health Minister no. 1.512/2013.
1 Decision of High Court of Cassation and Justice no. 3/2014.
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Although the pathophysiological mechanisms
are very well known, it has not been found so far any
acceptable model based on which it could be
faithfully reconstructed the path of the alcohol in the
dynamics of the process of absorption and
elimination from the body. In this respect, it has been
developed multiple models of the evolution of the
blood concentration in the body, the closest to the
reality being the one imagined by Widmark.

It has been shown that the only scientific way
to establish the level of the alcoholic intoxication is
through the blood analysis of the taken sample, and
the probative value of the expertise regarding the
retroactive estimation of the alcohol has been greatly
exaggerated, the retroactive interpretation of the
alcohol is not a usual expertise in the European
countries and is rarely allowed.

Since it is impossible to quantify all the factors
that contribute to the metabolism, it applies models
of calculation of graphical expression that are
simplified, estimated or resulted from the statistical
averages. In the submitted opinion, this represents a
first argument for the relative character of a
retroactive interpretation of alcohol.

The speculative nature of this kind of expertise
provides the main argument. To reproduce the
metabolism of a certain amount of drink, this one
must be objectively known, as well as all the
circumstances of the  respective alcohol
consumption. The defendant provides all the
information in all these cases. It is necessary to know
that at a certain level of blood alcohol, established
undoubtedly through the laboratory analysis, it can
be reached through an infinite number of variations
of consumption. By default, there will be an infinite
number of possible concentrations in a previous
moment. Therefore, through this type of expertise, it
is concluded that if the person had swallowed the
alcoholic beverages declared, he/she would have had
certain blood alcohol content in the accused moment.
The recalculated blood alcohol content does not
reflect the real value, but only one theoretically
possible, resulted only from the declared
consumption.

The veracity of the declaration of consumption
cannot be scientifically verified, as there are not
certain criteria in this regard. The data from the
declaration of consumptions are subjective and can
be more or less real, regardless the good faith of the
offender, especially due to the fact that they are
mentioned after a long period of time (months or
even years), and in most cases the declarations are
incomplete, unreal, improbable or sometimes really
absurd.

Citing the experience of decades, the National
Institute of Forensic Medicine “Mina Minovici”
specifies that, in almost all the cases in which the

12 Decision of High Court of Cassation and Justice no. 3/2014.

13 1dem.

results were below the limit of offence through
recalculation, the declarations of consumptions
reports were not real, but there were no scientific
arguments to specify this thing. However, these
cases are not isolated, representing between 1/ 2 to
1/ 3 of the total of these expertise in recent years.”*?

In order to sustain those mentioned, the
National Institute of Forensic Medicine “Mina
Minovici” presented a statistics of this type of
expertise to understand the extent of the
phenomenon: “There were performed 3722 of
expertise for the calculation and retroactive
interpretation of the blood alcohol content in 2013,
and it has to be noticed the progressive decrease in
the number of the requests to perform this type of
expertise in the last 4 years. Of the 3.722 of
expertise, in 68 % of cases, it has been calculated the
blood alcohol content could have been higher than
0,8 g/l at the moment of driving.”®

Thus, we notice that the National Institute of
Forensic Medicine “Mina Minovici” presents a
series of arguments that are out of the scope of the
criminal law in the way that it presents the situation
of the blood alcohol content from the biological and
metabolic point of view, perspectives which are in a
close connection with the completion of the
objective side of the offence that is the subject of the
analysis , sustaining and reinforcing the opinion
according to which the relevant value of the blood
alcohol content is given by the first biological
sample taken by the medical staff.

3.3. The Opinion of the Department of
legislation, studies, documentaries and legal
information within the High Court of Cassation and
Justice

In order to form the unitary point of view on
the matter of law, it has been requested the opinion
of the Department of legislation, studies,
documentaries and legal information within the High
Court of Cassation and Justice that also presented the
situation according to which the moment of the first
sample of the biological samples is relevant for the
retention of the offence of “driving a vehicle under
the influence of alcohol or other substances.”

The department of the legislation, studies,
documentaries and legal information within the High
Court of Cassation and Justice argued that:
“Introducing the condition that the person should
have an alcoholic impregnation of over 0,80 g/l of
pure alcohol in blood at the time of collecting the
biological samples”, the legislator of the new
Criminal Code aimed at excluding the possibility of
a later recalculation of the alcohol impregnation in
blood as the memorandum of reasons reveals, and
not the exclusion of the connection between the
action of driving on public roads of a vehicle and the
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moment when the existence of the alcohol
impregnation in blood of over 0, 80 g/ | is found. In
order to eliminate the inconveniences created by the
recalculation of the alcohol impregnation in blood,
the legislator opted for the moment of sampling the
biological samples, as a close moment when it can
determine the alcohol impregnation with a high
degree of accuracy and which are relevant, at the
same time, for the action of driving on public roads
of a vehicle and for the safety on public roads.
Therefore, the time of collecting the

biological samples constitutes a single moment
located in the immediate vicinity of a driving action
of a vehicle on public roads that is relevant for the
safe circulation on public roads and allows the
determination of the alcohol impregnation in blood
with a high degree of accuracy.

This is what results from the provisions of art.
190 para (8) of the new Criminal Code procedure
that uses the phrase “in the shortest time” referring
to the collection of biological samples in the case of
the offense provided in art. 336 para. (1).

Thus, the regulation contained in art. 336 para.
(1) of the Criminal Code, excluding the further
recalculation of the alcohol impregnation in blood
and setting a unique moment of collecting the
biological samples, immediately, subsequent to the
driving action on public roads, estimates that the
moment of the second sampling cannot be
considered as a moment with relevance to the safe
circulation on public roads. %4

3.4. The relevant judicial practice

The decision no. 3/ 2014 of the High Court of
Cassation and Justice has taken into account a
number of aspects relating to the judicial practice of
courts in criminal matters, such as: the criminal
Sentence no. 565/ 5" . 03. 2014 of Court from
Miercurea- Ciuc; the criminal Sentence no. 674 of
27 02. 2014 of the Court from Arad and the
criminal decision no. 230/ A of 20th .03. 2014 of the
Court of Appeal from Cluj.

Thus, by the penal sentence no. 565/ 51 .03.
2014 of the Court from Miercurea- Ciuc that noticed
the fact that there were two samples of biological
samples, in this case, from the defendant sent to
court for the commitment of the offence prescribed
by art. 87 para. (1) of the Goverment Emergency
Ordinance no. 195/ 2002 (‘according to the report of
toxicological alcohol analysis no. 118/ 47/ A-12
issued by the County Service of Forensic Medicine
in Harghita on 20".03.2013 , the defendant presented
a blood alcohol content of 0,85% at 20:45, and at
21:45 presented a blood alcohol content of 0,65 %) ,
it has been established that the result of blood
alcohol content of criminal law, in the event of a
double sampling, is the second sampling, disposing

4 1dem.

15 Decision of High Court of Cassation and Justice no. 3/2014.

on the basis of art. 396 para (5) in relation to art 16
para (1) (b) of the Code of Criminal procedure, the
defendant’s acquittat of for commiting the offence
under art. 336 para (1) of the Criminal Code.

The solution of the court took into account the
fact that art. 336 para (1) of the Criminal Code has
not been drawn up in terms that are sufficiently clear
conclude, beyond any doubt, that the deed of the
defendant may be punished from the point of view
of criminal law, being doubtful the obligation of the
concrete framing in which the defendant acted in the
text of art. 336 para (1) of Criminal Code, especially
since the European Court of Human Rights decided
that, in the criminal matters, the analogy to the
detriment of the defendant is prohibited, so the
terminology used in the drafting of art. 336 para (1)
is ambiguous, inaccurate and is likely to deprive the
predictability this rule of incrimination.

Noting that the Health Minister Order no.
1.512/ 2013 takes further effects, reported to the
constitutional principle of retroactivity of the more
favourable criminal law, the court considered that
the provisions of the new Criminal Code which
accuse the deed of the defendant of driving a vehicle
under the influence of the alcohol must be
interpreted as being, by reference to the second
sample, a more favourable criminal law from the
mandatory retroactive effect of which the defendant
cannot be excluded. ®

As regards the motivation of the court and the
interpretation of law institutions that are closely
related to the commitment of the offence prescribed
and punished by art. 336 of Criminal Code, we
specify that the court has misinterpreted and
misapplied the stipulations of art. 336 of Criminal
Code, it has misapplied the legal stipulations
referring to the more favourable criminal law in the
sense of the Order of the health minister no. 1512/
2013 and art. 10 of its content referring to the
collection of the two biological samples. The Court
in Miercurea-Ciuc wrongly detained the situation of
the judgment of the second biological sample, as
having criminal relevance, in the criminal sentence
no. 565/ 5" .03.2014.

The Court in Arad offered a solution of
acquittal by the criminal Sentence no. 674/
27%.02.2014 based on art. 16 para. (1)(b) of Code of
Criminal Procedure in the case of a driver found in
the traffic without possessing a driving license and
tested with the ethyl test device and found the
presence of alcoholic impregnation of 0, 80 mg
alcoholic vapours/ | in the exhaled air. The defendant
has been transported in order to collect biological
sample and according to the toxicological analysis,
he had a blood alcohol content of 0, 75 g/l of pure
alcohol in blood at 04: 36, and he had a blood alcohol
content of 1,05 g/l of pure alcohol in blood at 05:36.
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The Court has motivated in the sense that that
the incriminating criminal norm- art. 87 para (1) of
G.E.O. no. 195/ 2002- introduces the deed of a
person driving on public roads a vehicle and having
an alcoholic impregnation of over 0,80 g/l of pure
alcohol in blood in scope of criminal unlawful act.
From the definition of the legal text, it is strongly
underlined the fact that the minimal threshold of
blood alcohol content must exceed the value of 0,80
g/l of pure alcohol in blood, the deed does not
represent an offence if this value does not exceed.
The accomplishment of this blood alcohol content
value must be synchronous with the action of driving
a vehicle on public roads in the absence of any
temporal  determinations introduced in the
incriminating norm. Therefore, the achievement of
the blood alcohol value that attracts the incidence of
the criminal law at a subsequent moment of the
cessation of the driving action on public roads does
not have any relevance as long as it cannot be
deduced from this the existence of some similar
values to the alcohol blood at the time of driving. For
this reason, the methodological rules of collecting
biological samples in force at the date of the
commitment of the deed stipulated the necessity of
accomplishment of this operation within a maximum
period of 30 minutes and set up the need of collecting
two biological samples. The offender could refuse
this operation under the penalty of the impossibility
to require the retroactive recalculation of the value
of alcohol.

The simple ingestion into the body of a
quantity of alcohol, as long as this has not been
absorbed and has not been reflected in a blood
alcohol level, higher than the value of 0, 80 g/l of
pure alcohol , lacks of criminal meaning, given the
principle of the strict legality principle of the
criminal liability.

By applying these assertions, the overall value
in the present case, it is noticed that the defendant
presented a value of 0, 75 g/l of pure alcohol in blood
at about one hour when stopped in traffic. The
second sample resulted at 05:36 has led to a value of
1, 05 g/l of pure alcohol in blood, resulting in the
necessity of this incremental chart at the blood
alcohol level that the defendant was in the phase of
absorption at the first biological sample, as attested
by the report of the forensic expertise regarding the
retroactive interpretation of the blood alcohol
content carried out in question. “16

Compared to those exposed in the criminal
Sentence no. 674 of 27" .02.2014 by the Court in
Arad, it is mentioned that it treats very well the
concern of the retroactive calculation and its
importance in the case of the restoration of the
objective side of the offence. It clearly shows the
moment of performing the offence and the moment

61dem.

of the level of alcohol in blood with criminal
relevance for the purposes of establishing of the
present offence. We also mention the situation
shown above represents an exceptional case in the
field of performing the incriminated offence in GEO
no. 195/ 2002 art. 87 para. (1), namely: the situation
when the driver who faces metabolically with an
alcohol impregnation below the criminal limit at the
time of driving, but he/she reaches the level of 0, 80
g/ | of pure alcohol in blood at the moment of
sampling the biological samples due to the ascending
curve of alcohol caused by the rate of its
assimilation.

Through the penal decision no. 230/ A of 20™"
.03.2014, the Court of Appeal in Cluj- the criminal
and juvenile Department rejected the defendant’s
P.C. application for the trial of the cause in the
simplified procedure of the recognition of the
accusation and based on art. 396 para. (5) related to
art. 16 para. (1)(b) of the Code of criminal procedure
with the enforcement of art. 5 of Criminal law, has
ordered the acquittal of the defendant from the
accusation of committing the offence of driving
under the influence of alcohol or other substances
prescribed by art. 336 para (1) of Criminal Law ( by
changing the legal classification of the offence
prescribed in art. 87 para (1) of Government
Emergency Ordinance no. 195/ 2002) with the
enforcement of art. 4 of Criminal Code.

In order to pronounce the sentence, the court
found that on 5. 05. 2012 around 21:30, the
defendant drove on public roads, being involved in a
road crash, and resulted with slight injury of the
called G.B. The defendant had an alcohol
impregnation of 0, 70 g/l of pure alcohol in blood at
00: 20, respectively 0, 55 g/l of pure alcohol in blood
at 01: 20 as shown in the toxicological analysis from
9t .05. 2012.

A forensic report was also drawn up and
established the fact that at the date of 5 .05. 2012,
the defendant had a blood alcohol of 1, 15 g/ | at
21:30, report which, in the opinion of the Court of
Appeal was considered that it had no longer
relevance due to the changes in law to the
incriminating text (the defendant being convicted by
the penal Sentence no. 107/ 22" .01.2014 of the
Cluj- Napoca Court to 4 months of prison for
performing the offence prescribed by art. 87 para. (1)
of the Government Emergency Ordinance no. 195/
2002 with the enforcement of art. 320 para 7 of the
Code of criminal procedure, with the conditioned
suspension of the penalty execution).

It was considered that according to the art. 336
para (1) of criminal Code, it is an offence to drive
on public roads a vehicle by a person who has an
alcoholic impregnation of over 0, 80 g/ | at the time
of collecting the biological samples.
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In this case, the defendant did not have a blood
alcohol content of over 0,80 g/ | at that moment, fact
that has led to the conclusion that the act committed
is no longer prescribed by the criminal law, being
discriminated in this respect so that the provisions of
art. 4 of Criminal Code’ are applicable.

The opinion of Prosecutor’s Office attached to
High Court of Cassation and Justice has been sent
through the address 910/C/1276/111-5/2014 on 14
April 2014 within which it also noted the changes of
the incriminating conditions as regards the moment
at which it is necessary the existence of the alcohol
impregnation of the driver to meet the material
element of the objective side of the offence against
art. 87 of GEO no. 195/ 2002.

Over this issue, the Prosecutor argues on the
conditions of incriminating prescribed in art. 336
para (1) of Criminal Law, as having a double
meaning:

It fixes the moment of collecting the biological
samples as a uniqgue moment of determining the
alcoholic impregnation in blood which is relevant to
the retention of the offence prescribed in art. 336
para (1) of Criminal Code;

It involves a single biological samples. Over
this issue, the Prosecutor’s Office mentions that
there is no legal correlation in the view that the
methodological norms regarding the collecting,
storage and transport of the biological samples in
order to judicial probation through the establishment
of the blood alcohol content or the presence of
substances or narcotic substances or drugs with
similar effects in the body in the case of the people
involved in events or surroundings regarding the
traffic, approved by the Order of the Health Minister
no 1512/ 2013, which in art. 10 para (1) provide that
“ to establish the blood alcohol two blood samples
will be collected at an interval of an hour from each
other , each sample being represented by a quantity
of 10 ml blood” and according to art. 12 para (1),
in the case that two blood samples were collected, at
an interval of one hour from each other, the
retroactive estimation cannot be carried out. 8

This retroactive estimation is necessary and
useful in fixing the constitutive elements of the
offence in the form in which it exists in the previous
rules, not finding its application in the form of the
incrimination in art. 336 para (1) of Criminal Code.

The Prosecutor’s Office also presents the
situation of collecting the biological samples that
constitute a unique moment situated close to the
action of driving on public roads a vehicle which has
relevance to the protection of social relations
regarding the safety on the public roads and which
allows the determination of the blood alcohol
impregnation with a high degree of precision making
reference to art. 190 para (8) of the Code of criminal

7 Decision of the High Court of Cassation and Justice no. 3/2014.

18 1dem.

procedure that fixes “in the shortest time” as moment
of collecting.

Concluding, the Prosecutor’s Office appreciate
that the probative value of the second sample,
detected at an interval of one hour from the time of
the first sample, cannot be considered as having
criminal relevance.

By analysing all the aspects of the problem
which were subjects to the debates, the High Court
of Cassation and Justice decides that “ in the
hypothesis of a double collection of biological
samples, the result of the blood alcohol is the one
given by the first sample” on 12" May 2014.

4. The decision of the Constitutional Court
of Romania no 732/ 2014

After this date, the Constitutional Court has
decided on the solution of the complaint about the
infringement of the constitution of the disposals of
art. 336 para (1) and (3) of the Criminal Code. The
Court of Justice objected ex officio this complaint in
the file no 984/255/P/2012 of the Court of Appeal in
Oradea- the criminal Division and for causes
involving minor on the occasion of the solution of
the made appeal in a criminal case where the
defendant was sent to court for performing the
offence prescribed by art. 87 para (1) of the
Government Emergency Ordinance no. 195/ 2002
regarding the driving on public roads.

In the motivation of the complaint about the
infringement of the constitution, the Court of Appeal
in Oradea sustains that the disposals of art. 336 para
(1) and (3) infringe the constitutional stipulations of
art. 1 para. (5) regarding the obligation of respecting
the Constitution, its supremacy and its laws, of the
art. 21 para (3) relating to the right of a fair trial, and
of art. 73 par. (3) (h) relating to the regulation of the
offences, penalties and the regime of these
fulfilments by organic law, as well as of the art. 20
regarding the international treaties as regards the
human rights on the domestic laws in relation to the
stipulations of art. 6 paragraph 1 regarding the
legitimacy of the incrimination from the Convention
for the protection of the human rights and of
fundamental freedoms. Thus, it considers that the
legislator, by incrimination of the action of driving a
vehicle under the influence of alcohol or other
substances as it is regulated this offence by art. 336
of Criminal Code, deviated from the general
principle of the legitimacy of the incrimination of
art. 7 paragraph 1 of the Convention for the
protection of the human rights and fundamental
freedoms, according to which “no one can be
convicted of any act or omission which does not
constitute an offence according to the national and
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international law at the commitment moment”,
namely by art. 1 of Criminal Code which in par. (2)
prescribes that “No person may be penalized for a
deed which was not prescribed by the criminal law
at the time it was committed”. *°

The Court of Appeal in Oradea also mentions
that the legislator attempted the dissociation between
the commitment of offence, which coincides with the
detection of the driver in traffic, and the consuming
offence, which, in the new legislative vision, would
be the collection of the biological samples on the
conditions under which this offence is one of danger
and therefore is consumed when it occurred. In other
words, when stopped in the traffic, the offender no
longer presents a danger for the social values
protected by the criminal law and it would be absurd
to be punished for an act which no longer represents
a public danger, reported to the time of collecting the
biological sample. Moreover, the new regulation, no
longer allows to collect two biological samples in
order to establish the level of alcohol at the time of
catching in the traffic of the author of the act,
abolishes a scientific sample, which is conclusive
and useful to the case, the one which consists in the
retroactive calculation of the blood alcohol.

In reasoning of its decision, the Constitutional
Court of Romania mentions that the art. 336 par. (1)
of Criminal Code did not take the same text as art.
87 par. (1) of Criminal Code of Government
Emergency Ordinance no. 195/2002 , but it amended
the incriminating conditions as regards the moment
when it is necessary the existence of the blood
alcohol impregnation in order to be able to find the
meeting of the material element of the objective side
of the crime, as it results from the exposure of
reasons of the new Criminal Code, by amending the
content of the offence of driving a vehicle under the
influence of alcohol or other substances, the
legislator sought to exclude the possibility of a
retroactive estimation of the alcohol level in order to
avoid the inconveniences created by this estimation.
The legislative solution prescribed by art. 87 para.
(1) of the Government Emergency Ordinance no.
195/2002 imposes a retroactive calculation of the
blood alcohol level which lies in determining the
existent blood alcohol level at the moment of driving
and it requires the collection of two blood samples to
establish the ethylic intoxication phase (absorption
or elimination) and the rate of individual elimination
in case of the request of the expertise of retroactive
estimation of the blood alcohol.

“The alcohol impregnation of over 0, 80 g/l of
pure alcohol in blood present at the time of collection
of biological samples places, thus, the consumption
of the offence at the later time of its commitment, in
the conditions in which the essence of the offences

The Decision of the Constitutional Court of Romania no. 732/2014.

2 |dem.
2L Idem.

of danger is the fact that they are consumed at the
time of their occurrence. Once with the stopping in
traffic, it ceases the state of danger for the social
values protected by the provisions of art. 336 of
Criminal Code, thus, related to the moment of
collecting the biological samples, the calling of the
criminal liability to account is not justified. The
determination the degree of the alcohol
impregnation and, implicitly, the framing in the field
of the criminal unlawful depending on the time of the
collection of the biological samples, may not always
be immediately after the commitment of the deed,
represents an external and randomly criterion of the
behaviour of the offender in order to criminal
responsibility contrary to the constitutional and
conventional norms mentioned above.” 2°

By a majority of votes, on 16%.December.
2014, the Court found that the phrase ““at the time of
collecting the biological samples” of the content of
the provisions of art. 336 para. (1) of Criminal Code
is unconstitutional because it prejudices the
constitutional provisions of art. 1 para. (5) related to
the principle of respecting the laws and of art. 20
regarding the assertion of the international treaties as
regards the human rights on domestic laws reported
to the provisions of art. 7 paragraph 1 regarding the
legitimacy of the incrimination from the Convention
for the protection of human rights and fundamental
freedoms. The mentioned phrase lacks of
predictability the incriminating norm under the
circumstances in which the principle of respecting
the laws and of the legitimacy of the incrimination
require the legislative to enact through texts which
are sufficiently clear and precise to be applied,
including, through the insurance of the possibility of
the concerned people to comply with the legal
requirements. 2

The declaration of the normative phrase “at the
time of collecting the biological samples” as being
unconstitutional, makes that by returning to the
criminal relevance of the moment of driving and that
of the sampling as a constitutive element of the
objective side, the necessity of the retroactive
calculation of the alcohol level should be again
necessary. In other words, the Court recalls in the
view of the regulation the previous incriminating
reasoning through the retroactive calculation of the
blood alcohol. The Decision of the Constitutional
Court also makes the effects of the Decision of the
High Court of Cassation and Justice no. 3/2014 to
stop.
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5. Methodological norms regarding the
sampling, storage and transport of the biological
samples of 12" December 2013

The successive legislative changes led to the
phenomenon of incoherence and, in some cases, to
the misapplication of the law due to the problems
referring to the enactment and implementation
techniques of the needs of the society in the
normative document.

As regards the application of the
methodological norms referring to the sampling,
storage and transport of the biological samples to
judicial probation through the determination of the
blood alcohol or the presence in the body of
substances or narcotic products or drugs with similar
effects to these ones in case of the people involved
in events or circumstances related to road traffic, it
feels the need to makes some remarks:

Firstly, once with the entry into force of the
New Criminal Code, they acted upon the procedure
of collecting the biological samples, the
methodological norms referring to the sampling,
storage and transport of the biological samples to
judicial probation through the determination of the
blood alcohol or the presence in the body of
substances or narcotic products or drugs with similar
effects to these ones in case of the people involved
in events or circumstances related to road traffic
approved by the Order of the Health Minister no.
1512/2013, published in the Official Gazette of
Romania, Part I, no. 812 of 20" December 2013, it
feels the need to make some remarks. These norms
stipulated that the biological samples which can be
sampled from the involved people in events or in
circumstances related to road traffic to determine the
blood alcohol or the presence in the body of drugs,
can be represented by blood samples (in the case of
the determination of the blood alcohol) and samples
of blood and urine (in the case of the determination
the presence of drugs in the body)?2. The collection
of the biological samples in order to establish the
blood alcohol or the presence of the drugs in the
body will be made in the shortest possible time since
the occurrence of the traffic event or the
circumstance which required their sampling.?®

The issue over which it was successively
intervened following the Decision no 3/ 2014 the
Decision no. 3/ 2014 of the High Court of Cassation
and Justice and of Decision 732/ 2014 of the
Constitutional Court lied in the number of the
biological samples taken by the medical staff to
prove the commitment of the offence. Thus, the
Order initially obliged to determine the blood
alcohol the collection of two blood samples at an
interval of one hour from each other, each sample
being represented by a 10 ml blood quantity.

2 Art. 7.
B Art. 9.

After the decision of the High Court of
Cassation of Justice, published in the Official
Gazette on 28" .05.2014, the methodological norms
referring to the sampling, storage and transport of the
biological samples to judicial probation through the
determination of the blood alcohol or the presence in
the body of substances or narcotic products or drugs
with similar effects to these ones in case of the
people involved in events or circumstances related to
road traffic were amended by the Order 1192/2014
on 23'.10. 2014, establishing that to determine the
blood alcohol it is sampled a single blood sample of
10 ml.

In the first instance, the legislative material
related to the interpretation of art. 336 of Criminal
Code and the collecting of biological samples in the
field of forming the probative material in order to act
the criminal responsibility of the people who commit
the respective offence, found its legislative
coherence and enforcement because it was no longer
necessary to sample two blood samples to set the
occurrence and probation of the offence, since the
only evidence with criminal relevance was the
sampled evidence, the retroactive calculation did not
find its enforcement due to the Decision of the High
Court of Cassation and Justice.

Subsequently, the Decision 732/ 2014 of the
Constitutional Court of Romania, published in the
Official Gazette on 27%.01.2015 that declared the
unconstitutionality of the phrase “at the time of
collecting the biological samples” meant the
returning to the retroactive calculation in order to
establish the occurrence of the offence. The problem
in practise appeared due to the Order 1192/ 2014 of
239.10. 2014 which was still into force and supposed
the collection of a single biological sample, the
methodological norms referring to the sampling,
storage and transport of the biological samples to
judicial probation through the determination of the
blood alcohol or the presence in the body of
substances or narcotic products or drugs with similar
effects to these ones in case of the people involved
in events or circumstances related to road traffic
were again amended by the Order 277/ 2015 of 18™.
03. 2015 that obliged this time the collection of two
blood samples at an interval of one hour of each
other in order to determine the blood alcohol, and
each sample being represented by 10 ml to
retroactively calculate and determine the blood
alcohol at the time of driving

Thus, we notice that the period between
271.01.2015 (the time of the publication of the
Decision of the Constitutional Court) and
18t1.03.2015 (the time of the Order 277/2015) still
performed the previous amendments brought over
the methodological norms referring to the sampling,
storage and transport of the biological samples to
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judicial probation through the determination of the
blood alcohol or the presence in the body of
substances or narcotic products or drugs with similar
effects to these ones in case of the people involved
in events or circumstances related to road traffic ,
thus, the collection of biological samples involved
the collection of a single blood sample, even though,
it was necessary the retroactive calculation that
involved two biological samples, aspect that was
impossible to achieve to establish the occurrence of
the offence.

The only plausible solutions in accordance
with the regulation, pronounced by the prosecutor’s
office and instances, in the case when the driver was
found in traffic between 27" .01.2015 and
18™.03.2015 to whom it was collected only a single
biological evidence that was at the limit of 0, 80 g/l
of pure alcohol, and without existing the result of the
alcohol test because he/ she refused this evidence,
are the classification of criminal prosecution,
respectively the acquittal in the phase of judgement,
being incidents art. 16 para. (1)(b), the thesis I of the
Code of Criminal Procedure. Of course, there is also
a special situation made by the driver who, at the
time of the collection of the single biological sample
has sufficiently high blood alcohol that, beyond any
reasonable doubt results that at the time of driving
he/she had an alcohol impregnation | blood which
placed in the field of criminal unlawful. To
understand better the situation, we will take the
example of the driver found in the traffic on 28%
.02.2015 at 20:00, to whom it is collected a single
biological sample at 21:00 that lying in 10 ml of
blood from which it results an alcohol impregnation
of 2,2 g/l of pure alcohol. In this case, the solution of
conviction of the instance will be legal, as the
forensic  expertise notes that, under no
circumstances, at 20:00 the driver could not have an
alcohol impregnation lower of 0,8 g/l.

6. Solution of acquittal of the offender,
related to the decision of the Constitutional Court
of Romania no. 732/2014

By the criminal verdict no 12 of 4".06. 2015
pronounced by the Military Court from lasi, it was
prescribed to abstain from the enforcement of the
penalty against the defendant F.V., sent to court for
the commitment of the offence of “Driving under
the influence of the alcohol of other substances”
provided by art. 336 para. (1) of the Criminal Code
with the enforcement of art. 5 of the Criminal Code.
The stipulations prescribed by art. 81 C of the
Criminal Code has also been applied to the
defendant, drawing the defendant attention to the
stipulations of art. 82 para. (3) of Criminal Code

The first instance retained that the defendant
F.V. was sent to court for the above mentioned
offence through the indictment of the Military

Prosecutor’s Office attached to the Military Court
from lasi from 6'.08.2014, given in the file no.
74/P/2014, the deed lying in that the defendant was
topped in traffic and tested with the ethyl test,
resulting a value of 0,57 mg/l of pure alcohol in the
exhaled air.

Two biological samples have been collected
to obtain the blood alcohol, resulting the value of
1,25 gr% (of pure alcohol in blood) at 00:40 and
1,10 gr.% (of pure alcohol in blood) at 01:40 . The
defendant provided two types of alcoholic drinks
(different), and two values of blood alcohol were
established through the report of expertise at the
time of the discovery, respectively 1,35 gr% and
0,50-0,40 gr% depending on the type.

An appeal was declared against the criminal
verdict by the Military Prosecutor’s Office
subordinated to Military Court from lasi. The
reasons of the appeal were strongly related to the
effects of the Decision of the Constitutional Court
no. 732 of 16".12.2014, published in the Official
Gazette no. 69 of 27%.01.2015 according to which
the phrase “at the time of the collection of the
biological samples” from the stipulations of art.
336 para. (1) C of the Criminal Code are
unconstitutional.

The instance of appeal had in view the fact
that at the date of 271.01.2015, when the decision
732/2014 of the Constitutional Court was published
in the Official Gazette, the phrase “at the time of
collecting the biological samples” from the content
of the stipulations of art. 336 para. (1) C of the
Criminal Code was suspended by law in the first
stage (45 days) and the judicial effects ceased
because the Parliament did not agree with these
unconstitutional provisions with the stipulations of
the Constitution.

After 27%.01.2015, the date of the publication
in the Official Gazette of Decision of the
Constitutional Court no. 732/2014 through which
it was noticed the unconstitutionality of the phrase
“at the time of collecting the biological samples”
from the content of art. 336 para. (1) of the Criminal
Code and the lack of the legislative intervention
according to art. 147 para (1) of the Constitution,
the stipulations of art. 336 para. (1) of the Criminal
Code do not provide the condition of incrimination
as regards the moment when the existence of the
alcohol impregnation in blood is necessary to be
able to notice the meeting of the material element
of the objective side of the offence.

In the absence of this essential condition of
the body of law (art. 336 para. (1) of Criminal
Code), not only the recipients of the criminal law
do not have a clear representation of the
constitutive elements of the objective and
subjective nature of the offence in such a way to
provide the consequences that result from the
failure to comply with the standard and to adapt the
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behaviour according to it, but the deed prescribed
by art. 336 para (1) of Criminal Code- leaves the
field of the criminal illicit because the text becomes
inapplicable in the lack of the same condition-
essential requirements.

The considerations of the decision of the
Constitutional Court cannot add to the law because
the Constitutional Court is not a positive
legislative, and neither the courts have the
competence of enactment, the substitution of the of
the competent authority in the field (the Decision
of the Constitutional Court no. 838/2009), the
Parliament having the exclusive competence to
regulate the offences, penalties and their execution
by organic law.

In conclusion, by the deed prescribed by art.
87 para (1) of G.E.O. no. 195/2002 or the art. 336
para (1) of the Criminal Code when from the
commitment of the offence until the final
judgement of the case, after the date of the
publication of the Decision of the Constitutional
Court no. 732 from 16"December 2014 in the
Official Gazette, respectively 27%.01.2015 — the
instance will notice that are incident the
stipulations of art. 4 of the Criminal Code regarding
the enforcement of the criminal law of
discrimination, so that even if the imputed deed
exists, this one is not stipulated in art. 16 para. (1)
B thesis I of the Criminal Procedure, circumstances
which by the enforcement of art. 396 para. (5) of
the Criminal Procedure brings the acquittal of the
defendant.

Based on art. 396 para (5) related to art. 16
para (1) B thesis | of Criminal Procedure Code ,
Military Appeal Court acquitted the defendant F.V.
for the offence of “ driving a vehicle under the
influence of alcohol or other substances”
prescribed by art. 336 para. (1) of the Criminal
Code.

As compared to the considerations which the
Decision no. 84/ 2015 of the Military Court of
Appeal bases on, it is appreciated that this has
incorrectly interpreted and understood the
constitutional stipulations from the content of the
art. 147 of the Constitution, it interpreted the
passivity of the institution of the Parliament in the
sense of the total discrimination of the criminal
deed in the content of art. 336 of the Criminal Code.

A criminal deed so serious cannot exist from
the scope of the criminal illicit law. Moreover, the
law must be interpreted in the spirit for which it has
been designed, not just formally.

7. Aspects of compared law

As regards the situation of the blood alcohol
content when driving, an important aspect is

represented by the maximum admitted limit of
alcohol impregnation in blood under which the
driver should adapt for not entering in the scope of
the criminal illicit law at the level of the European
Union.

The legislation on alcohol consumption in
Europe is basically divided into two large regions:
Western Europe has an allowed limit of alcohol of
0, 5 per thousands, while many of the members of
the former communist bloc have zero legal limits.

There are also nuances and variations from
one country to another, and also exceptions for
different categories of drivers, thus, for example,
the regulations related to the alcohol consumption
is applied to the cyclists in Poland.

The following table represents the maximum
limit of alcohol allowed in the member states of the
European Union, as follows?*:

Country The maximum
allowed blood
alcohol level
g/l (%)
Austria 0.05
Belgium 0.05
Bulgaria 0.05
Cyprus 0.05
Croatia 0.05
Denmark 0.05
Estonia 0
Finland 0.05
France 0.05
Germany 0.05
Greece 0.05
Ireland 0.05
Italia 0.05
Leetonia 0.05
Lithuania 0.04
Luxemburg 0.08
Malta 0.08
Poland 0.02
Portugal 0.05
Great Britain 0.8
Czech Republic 0
Romania 0
Slovakia 0
Slovenia 0.05
Spain 0.05
Sweden 0.02
Holland 0.05
Hungary 0

A different aspect compared to the situation
from Romania is represented by the fact that in
countries such as Austria or Leetonia, the level of
the blood alcohol with unlawful relevance is

24 http://www.drinkdriving.org/worldwide_drink_driving_limits.php#bac_limits
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reported to the experience of the driver or the type
of the driven vehicle, thus, if in Austria the legal
limit is 0, 05 for the drivers who obtained the
driving license less than two years or for those who
drive cars bigger than 7, 5 tones, the limit is of 0,01.
In Leetonia, the maximum allowed limit is of 0,02
for the drivers who have an experience of less than
two years. A concentration of 0.12 draws the
increase in the limits of penalty, thus, the penalty
may reach at two years in prison.

In France, the maximum allowed limit of the
blood alcohol level is of 0.02 per thousand for the
drivers who drive vehicles intended for public
transport, exceeding this limit draws the sanction
represented by the fine penalty and the suspension
of the right of driving for a period of maximum 3
years. A concentration of 0,8 per thousand draws
the suspension of the right of driving for a period
of 3 years, the penalty of fine of up to 4.500 euros
and the imprisonment penalty of up to 2 years.

In Germany, the limit is of 0.03 for the driver
under 21 years, for the professionals and for those
who have less than 2 years of experience on road.
Also, the detection in traffic of the drivers with
blood alcohol content higher than the allowed limit
draws and further promotes a psychological
examination to regain the right to drive.

It is also mentioned that in Italy, the drivers
caught in traffic with blood alcohol content
exceeding 0. 15 will be penalized with the
confiscation of the vehicle.

8. Conclusions

The alcohol, swallowed in the body in big
quantitates and in a relatively short time, causes
temporary sensory loss, producing a series of
pathological phenomena, such as: mental
confusion, lack of coordination, visual, auditory,
sensory confusion, etc.

The studies carried out by experts have
demonstrated that the alcohol, even consumed in
small amounts, reduces significantly the power of
discretion, the capacity of concentration and the
attention of drivers, affects their reflexes, the time
of reaction, etc. and the number of errors when
driving and of the infringements of laws increases
in direct proportion report to the amount of
swallowed alcohol. It was found under the later
aspect that the people under the influence of alcohol
drive with higher speeds in relation to concrete
conditions of circulation, fail to enter properly with
the vehicles in curves, pass more frequently on the
opposite side, are no longer able to appreciate the
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distances and are too much close to vehicles in front
of them, they engage in risky overtaking, etc.

The offence of driving a vehicle under the
influence of alcohol or other substances is an
offence with | higher level of social danger, and
following the whole normative changes and the
intervention of the state we consider that there is no
problem in interpreting the stipulations of art. 336
of Criminal Code.

As it was lately shown, the judicial practice
has not been uniform in the enforcement of the
stipulations of art. 336, the decisions of the courts
of Romania provide solution totally different in
similar situations.

Of course, it is admitted that, in the past, due
to the Decision of the High Court of Cassation and
Justice no. 3/2104, of the deficient content of art.
336 and of the methodological norms regarding the
sampling, storage and transport of the biological
samples, there were problems of law in practice
which resulted in uneven practice and legal issues
relating to the interpretation of the provisions
regarding the drivers of vehicles who are in
exercising the right to drive who have in blood an
alcohol impregnation higher than 0. 80 g/I.

Once with the entry into force of the new
Criminal Code, the Romanian system of law has
known a comprehensive reform, and as regards the
highway legislation, the offences such as those
from the field of the Government Emergency
Ordinance no. 195/2002 relating to the circulation
on the public roads were abolished and introduced
in the content of the Criminal Code under the
influence of some normative changes. This reform
was, in most of cases, welcomed by great authors
and theorist, as any new aspect, was subject to some
critics that in some cases have surpassed the
beneficial side of the new regulations.

It is considered that the intervention of the
Constitutional Court relating to standardisation of
the interpretation and practice in the field of the
analysed offence has been a positive thing that does
not leave place for the interpretations of any nature,
although there were situations where, for example
the Court of Appeal from Ploiesti notified the High
Court of Cassation and Justice requiring a
pronouncing on a prior decision through which it is
given a resolution of principle to the question of
law on which the Constitutional Court ruled. In
other words, the Court of Appeal from Ploiesti
notified the High Court of Cassation and Justice
relating to the pronouncement of a prior decision to
offer a solution on the interpretation of the decision
of the Constitutional Court.
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THE ARREST PROCEDURE IN ACCORDANCE WITH THE DEMANDS
OF THE CONVENTION

George Octavian NICOLAE"

Abstract

In order to arrest an individual certain criminal procedural formal and basic conditions must be met. However, due
to our country's ratification of the European Convention on Human Rights, besides this criteria, it is also necessary that
our domestic law be in accordance with the demands of article 5, paragraph 1, point "c" of "The Convention" and the
jurisprudence regarding it. The focus of this project is on the analysis of the indissoluble link between our national criminal
law regulations regarding the arrest procedure and the demands of the European Convention for human rights.

Keywords: the arrest procedure, European Convention on Human Rights, criminal law, reasonable suspicion,

evidence.

1. Introduction

Pre trial detention constitutes the most
intrusive preventive measure in the Romanian penal
procedure.

For this reason, the Criminal Procedure Code
clearly states the conditions which have to be met
and when the authorities can choose it.

In order to conduct a proper analysis of this
institution, certain notions have to defined and
grasped such as the standard of proof, reasonable
suspicion and the threat to the public.

Also, the judge who is asked to grant an arrest
warrant, must account for article 5 of the European
Convention For Human Rights (ECHR), provisions
which offer certain procedural and mandatory
guaranties for the accused.

2. Content

According to art. 202 Criminal Procedure
Code (C.p.p.), preventive measures, which include
the arrest procedure, may be adopted if there is
evidence or indications which point to the reasonable
suspicion that a person has committed a crime and
are necessary to ensure normal criminal proceedings,
preventing the accused to skip trial or to prevent new
crimes.

In order to arrest an individual during criminal
prosecution, reasonable suspicion should emerge
from the evidence that the defendant perpetrated an
offence and the conditions art. 223 letter. (a), (b), (c)
or (d), Criminal Procedure Code, should be met.

However, in order for pre-trial detention, only
a reasonable suspicion that the accused person has
comitted an offence from the list mentioned in art.
223 paragraph (2) of C.p.p. is necessary, or that an

offence punished by the law with 5 or more years of
imprisonment be comitted.

Other factors which are to be analised include
the seriousness of the crime, the manner and
circumstances of committing it, his entourage and
the social environment of the accused criminal
history or other circumstances regarding the person,
the necessity of the detention in order to prevent
public disorder.

Preventive custody may be ordered exclusively
by the judge, depending on the procedural stage
when the measure is actually analised.

Thus, functional competence belongs to the
judge of rights and freedoms, during criminal
investigation, preliminary chamber judge during the
preliminary procedure and to the court during the
actual trial.

Under Article 339, paragraph 10 of the
Criminal Procedure Code, after the judgment in the
first instance, until the case is appealed, the judge
may order, upon request or ex “officio” the arrest of
the convicted individual.

In order to execute the arrest mandate, certain
general conditions are required for taking preventive
measures mentioned in Article 202 of the Criminal
Procedure Code:

- evidence or indications showing reasonable
suspicion that a person committed the offense;

- the overwhelming necessity for preventive
measures in order to ensure normal criminal
proceedings, preventing the accused to skip trial or
to prevent new crimes;

- art. 16 of the C.p.p. is inaplicable.

- the preventive measure must be in relation to
the gravity of the accusation.

Upon analyzing the legal text, it is clear that the
burden of proof belongs the prosecutor, who needs
to prove only a reasonable suspicion that the accused
has committed a crime, which can stems from both
direct and indirect evidence.

* PhD Candidate, Faculty of Law, “Nicolae Titulescu” University of Bucharest (e-mail: nicolae.georgeoctavian@yahoo.com).
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It should be noted that the standard of proof is
not particularly high, the prosecutor must administer
the evidence only to establish reasonable suspicion
that the defendant committed the offense and should
not prove his thesis beyond any reasonable doubt.

In other words, the evidence supporting the
criminal charges made in an arrest request should not
be as concrete as the ones needed for a conviction.

In this sense, the High Court of Cassation and
Justice has stated that the recognition of the
presumption of innocence does not exclude
preventive measures but in fact ensures that they will
only be taken within the framework and under
rigorous conditions laid down by the constitutional
norms and the provisions of criminal procedure.
Reconciliation between the necessity of the pre trial
detention and the presumption of innocence
throughout the criminal proceedings can be attained
by observing the dynamics of the latter, from an
abstract notion regarding the guarantee of the
fundamental rights of an individual, hereby
acquiring substance in the criminal process.?

According to Article 97 paragraph. 1, Criminal
Procedure Code, evidence is represented by any
factual element which serves to determine the
existence of a crime, to identify the person who
committed it and all the circumstances necessary for
a fair settlement of the case and to uncover of the
truth.

Evidence is the means provided by the law for
stating the facts constituting evidence which can be
obtained by the judicial authorities by various
methods.?

The probation procedures are the legal way of
obtaining evidence.

Clues constitute facts which can reveal an
event or the guilt of the person who committed the
crime.?

Domestic legal personalities have stated that
conclusive clues can stem from sources outside the
normal criminal procedure, such as a complaint, a
denunciation, an informative report or during a crime
in progress.

The clue is a fact, circumstance, situation
which by itself has no evidentiary value, constituting
merely the basis for suspicions essential to the
judicial activity but which, when part of a sistem of
elements in perfect accordance with themselves and
with the other existing evidence, can serve to
determine the judicial truth.*

The court dealing with an arrest request can not
validate the legality of the evidence obtained by the

11.C.C.J., criminal Division, decision no. 4284/2009, www.legalis.ro

prosecution, nor may issue opinions on the accused's
defenses related to the merits of the case.

The judicial practice has established that when
analysing an arrest request, the evidence
administered during the pre-trial stage is indicative
of the probable cause that justifies the arrest.

Thus, at this stage the judge is forbidden to
analyse if the evidence has been gathered in
accordance with our judicial procedures by the
investigators or defences which refer to the merits of
the case.

Until further notice, the evidence administered
by the prosecutor cannot be ruled aut by the judge
called upon to decide on the arrest, but merely
allowed to examine the existence of probable cause
and the other legal conditions, without the possibility
of providing an opinion regarding the legality of the
evidence, as this is an atribute reserved for the court
conducting the actual trial.®

Article 53 of the Criminal Procedure Code,
also states this: the judge of rights and freedoms is
forbidden to analyze the legality of evidence, this
activity is to be conducted exclusively by the
preliminary chamber judge upon completion of the
prosecutorial stage.

Moreover, the rights and freedoms judge can
not change the legal classification retained by the
prosecutor nor may he consider the application of
Article 16 of the Criminal Procedure Code. He can
only establish if the legal classification, which
derives from the evidence permits the pre trial arrest.

In addition, due to our country’s ratification of
the European Convention for Human Rights, besides
to this criteria, it is also necessary that our domestic
law be in accordance with the demands of article 5
paragraph 1, point c) of the Convention and the
jurisprudence regarding it.

Article 5 regarding the unlawful deprivation of
liberty, can intersect with other fundamental rights
protected by the Convention, such as the right to a
private and family life, the protection of the
individual’s home and correpondance —article 8-, the
freedom of expression —article 10-, the freedom of
assembly and association —article 11- and not lastly
the freedom of movement —article 2 protocol no. 4-

Beyond this correlation between the right ot
liberty and security guaranteed by article 5 and the
other fundamental rights protected by the
Convention, there some common points between the
warranties provided by this text and those stated in
the article 6 which protects the right to a fair trial.®

Thus paragraph 2 of article 5 states that ,,
Everyone who is arrested shall be informed

2 Gheorghe Theodru, Tratat de Drept procesual penal, Bucuresti, editura Hamangiu, 2007, p. 300.

% The Court of Appeal Cluj, decission No. 127 of 01.11.2011, unpublished.

4 G. Antoniu, C. Bulai, Dictionar deDrept penal si procedura penala, editura Hamangiu, Bucuresti, 2001, p. 219.
5 C.A. Cluj, dec. pen. Nr. 681/R din 4 noiembrie 2009, www.curteadeapelcluj.ro.

& Corneliu Birsan, Conventia europeana a drepturilor omului, editia 2, editura C.H. Beck, Bucuresti, 2010, p. 227.
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promptly, in a language which he understands, of
the reasons for his arrest and of any charge against
him.” and paragraph 3 letter a of article 6 establishes
theright ,, to be informed promptly, in a language
which he understands and in detail, of the nature
and cause of the accusation against him”.

By comparing the two texts, the warranty
instituted by article 5 is applicable in the case of a
deprivation of liberty, thus establishing the
possiblity of analysing the legality of such a measure
and article 6 guarantees the right to receive suficient
information in order to comprehend the nature of the
charge and to mount an effective for the accused.

Thus, this right must be related to another
warranty provided by article 6, namely the right for
any accused individual to enjoy enough time and
facilities for his defence. Both warranties are
established by the general right to a fair trial - article
6-.7

Thus, the two, which one may say
intertwine,are aplicable at different stages, namely
the one provided by article 5 par. 2 from the point
the accused is actually deprived of his freedom,
whereas article 6 par. 3 for the wholle criminal
process whether or not the individual has been
arrested.®

The same legal reasoning is applicable
regarding to the correspondence between article 5
paragraph 3 -,, shall be entitled to trial within a
reasonable time or to release pending trial.” And
article 6 par. 1 ,,everyone is entitled to a fair and
public hearing within a reasonable time”.

We concur that in the first case that we have
discused, the warranty provided by the Convention
refers to a detainee and to the necessity of analysing
the legality and the opportunity of a preventive
measure that is so intrusive.

In regards to the second case, the duration of
the wholle criminal case is to be analysed in relation
to certain factors, such as the complexity of the case,
the conduct of the parties involved and the diligence
of the authorities.

The Court emphasized that any preventive
measure must be in accordance with the purpose of
art. 5 of the Convention, namely to protect the
individual against arbitrary deprivation of liberty.

By analyzing the firm statement at the
beginning of art. 5 of the Convention, which defines
and postulates the presumption of liberty, followed
by an complete list of exceptions to this rule, one can
establish the universal principle that the state of
freedom is the natural state and the deprivation of an

" ECHR, Judegment of 25 March 1999, Case of Pelissier c. France.

individuals freedom has essentially an exceptional
character.®

Given this legislative postulate and it’s
jurisprudence, the arrest of the person appears as an
exceptional measure and should be accompanied by
strong guarantees against the arbitrary.

For that reason, taking into consideration the
impact of deprivation of liberty on the fundamental
rights of the person concerned, the proceedings
should meet the basic requirements of a fair trial.1°

Thus, par.l of art. 5 establishes a positive
obligation of the state to protect the freedom of its
citizens, and if the state acts in a such a manner
which leads to a violation of the Convention, it will
be held accountable.!!

The purpose of art. 5 lies in protecting against
the arbitrary deprivation of any person of liberty.

The Convention is intended to guarantee rights
that aren’t merely theoretical or illusory but in fact
practical and effective.*

The Court stated that, in case of deprivation of
liberty, it is particularly important that the general
principle of legal certainty be satisfied. Domestic
law itself must be in accordance with the
Convention, including the general principles
expressed or implied therein.

It is therefore essential that the conditions for
deprivation of liberty under domestic law be clearly
defined and that the law itself be foreseeable in its
application, so that it meets the standard of
“lawfulness” set by the Convention, a standard
which requires that all law be sufficiently precise to
allow the person — if need be, with appropriate
advice — to foresee, to a degree that is reasonable in
the circumstances, the consequences which a given
action may entail.*3

We consider that the principle of legal
certainty is respected by our national legal
framework applicable in this matter, that national
provisions are accessible, predictable, precise and
contain sufficient safeguards against arbitrary action.

In the matter of deprivation of liberty, the
standard of European Court of Human Rights is
more mild than in the case of the extension of such
measures.

The Court held that in the case of an arrest for
the first time, the courts need not rely on strong
presumptions, but may place high faith in aspects
such as the severity of the criminal charges, the
position of the suspect in society, the nature of the
offense.

Thus, taking such measures are necessary only
plausible reasons, with no additional conditions.

8 Corneliu Birsan, Conventia europeana a drepturilor omului, editia 2, editura C.H. Beck, Bucuresti, 2010, p. 228.

° ECHR, Judgment of 6 November 1980, Case of Guzzardi v. Italy.
1 ECHR, Judgment of 13 February 2001, Case of Schdps v. Germany.

1 ECHR, Judgment of 14 October 1999, Case of Riera Blume and Others v. Spain.

12 ECHR, Judgment of 28 April 2005, Case of Albina v. Romania.

18 ECHR, Judgment of 23 September 1998, Case Steel and Others v. United Kingdom.
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The notion of reasonable suspicion or plausible
suspicion is an autonomous concept developed in the
jurisprudence of the Court and depends on the
particular circumstances of each case.

These plausible reasons must be based on facts
and evidence strong enough to satisfy an objective
observer that the person concerned may have
committed the offence.'*

According to the conventional standard,
authorities are obligated to produce strong evidence
to support a criminal charge against the accused,
making it impossible to arrest a person based on
some simple insights, impressions, rumors and
prejudices.

This does not mean that the evidence must
justify a criminal conviction, the nature of preventive
arrest which  doesen’t entail a form of early
execution of the punishment, but a preventive
measure reserved for exceptional situations.

The case law of the European Court of Human
Rights has developed four basic acceptable reasons
for detaining a person before judgment when that
person is suspected of having committed an offence:

¢ the risk that the accused would fail to appear
for trial; 1

o the risk that the accused, if released, would
take action to prejudice the administration of
justice;®

o the risk of committing further offences;

o the risk of causing public disorder.*”

The danger of an accused’s absconding cannot
be assessed only on the basis of the severity of the
sentence risked. It is necessary to take into
consideration a serious number of factors related to
the person's character, his moral values, his home,
his occupation, his assets, family ties and all links
with the State in which he is pursued.*®

The risk of the accused disturbing the proper
conduct of the proceedings cannot be calculated in
abstracto, but in fact must be supported by factual
evidence.

We appreciate that the court must procede to a
concrete analysis of the good conduct of criminal
proceedings.

Thus, if the majority of evidence which
substanciates the criminal charge has already been
administered, the risk that the accused would prevent
the rule of justice and hinder the prosecution from
the purpose stipulated by Article 285 of the Criminal
Procedure Code greatly diminishes.

Regarding the risk of the defendant of
commiting new criminal acts, the court must take
into account that a criminal history does not lead,
automatically, to the conclusion that there is a ab

14 ECHR, Judgment of 22 October 1997, Case of Erdagoz v. Turkey.

initio prooven risk of a new offense in the future. It
is true that the existence of prior criminal weights
significantly in terms of shaping the risk of
committing new crimes, but this must be combined
with the overall elements of the case.

In relation to the risk of disturbing the public
order, the Court recognized that the particular
gravity and public reaction to certain crimes can
cause a social disturbance, justifying the need for
preventive measures.

However, the reason of social disturbance,
even if it is requlated by our domestic law, can not
be regarded as relevant if it is not based on concrete
facts able to convince a objective observer of the
certainty of disturbances to public order, reasoning
that the court must assess on a case by case basis.

Although the threat to public order should not
be confused with the social ressonance of the crime,
they present some common points. Thus, both legal
practice and doctrine outlines that concrete danger
for the public order is quantified by taking into
consideration both the personal circumstances of the
accused and the other factual details, such the nature
and gravity of the offenses and the negative social
resonance produced in the community.

Also, the court must consider the provisions of
art. 202, para. (3) Criminal Procedure Code, which
state that any preventive measure must be
proportionate to the gravity of the accusation against
the accused and be necessary in order to obtain the
legal purpose of the the measure.

Moreover, according to the jurisprudence of
the ECHR, the national court is obliged to take into
cononsideration ,.ex officio” other preventive,
alternative and less restrictive measures, prescribed
by law, which could lead to the preventive aim in the
same measure.

So, we appreciate that the whole arrest
procedure regulated by our Criminal Procedure Code
is predictable, accessible and clear. Our recent
judicial practice prooves that the provisions of
Article 5 of the ECHR are applied, in view of the
primary role of Convention.

3. Conclusions

The arrest procedure in the Criminal Procedure
Code represents the result of several decades of
refining and reform of the legal text.

So, we appreciate that the whole arrest
procedure regulated by our Criminal Procedure Code
is predictable, accessible and clear.

However, given the profound intruzive nature
of the pre trial detention, with each analysis of an

% ECHR, Judgment of 10 November 1969, Case of Stégmiiller v. Austria.

18 ECHR, Judgment of 25 April 1968, Case of Wemhoff v. Germany.
1 ECHR, Judgment of 26 June 1991, Case of Letellier v. France.
18 ECHR, Judgment of 4 October 2005, Case of Becciev v. Moldova.
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arrest request, the rights and guaranties of article 5 judge, applying the provisions of the Convention for
of the ECHR have to be met. Human Rights is ever more frequent.

Thus, given the cases in which the European Moreover, our recent judicial practice prooves
Court for Human Rights has found an article 5 that the provisions of Article 5, ECHR are applied,
breach of the individuals rights, for the national in view of the primary role of Convention.
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THEORETICAL ASPECTS REGARDING THE NEW OFFENSE
COVERED BY ART. 246 OF THE CRIMINAL CODE
MISSAPPROPRIATION OF PUBLIC AUCTIONS AND OFFENCES
COVERED BY ART. 65 OF LAW NO. 21/1996 REPUBLISHED.
COMPETITION LAW

Rodica Aida POPA*

Abstract

The present study aims to bring to the attention of the legal law specialists the theoretical aspects related to a new
incrimination as the one covered by art. 246 of the Penal Code, the misappropriation of public auctions, as well as aspects
of yet another incrimination, that is the one covered by art. 65 of Law no. 21/1996 republished-competition law, trying thus
to prevent certain different interpretations about the typicality of the two incriminations and encourage the possibility of
highlighting other arguments that will lead to an application as accurate as possible of the two incriminations.

Presently there is no case law for the two incriminations therefore the theoretical analysis has to present
interpretation arguments which will help the judicial bodies to easily classify the factual basis of the content of the two
constitutive laws offering the possibility of a more detailed and contextual interpretation in relation to the reality.

The way the public auctions take place is a constant preoccupation not only for the participants who are involved in
the procedure and directly interested in abiding the under law and ensuring a fair competitive climate but also for the
public opinion which is as equally interested in ensuring fair social-economical relationships based on the market
principles.

Simultaneously, the way the legal conditions of the second incriminations-that is the one from art.65 Law no.21/1996
republished - are interpreted in relation with the competition practices will lead to the clarification of the norm and its
correct enforcement.

Keywords: misappropriation of public auctions, anti-competitional practices; constitutive contents of the two

incriminations; fair competitive climate.

1. Introduction

The study of the two incriminations, that is the
one referring to the misappropriation of public
auctions covered by art. 246 of the Penal Code and
the one covered by art.65 of Law no.21/1996
republished-the competition law, presents an interest
from a broad perspective for the business
environment since it deals with aspects regarding the
compliance of some special conditions regarding
organizing auctions as well as ensuring the context
of preventing illegal, anticompetitive practices.

Presently, in Romania the consolidation and
diversification of the business environment is an
important part not only of the economy but also of
the rule of law; the relationships between partners of
the private environment but also the public sector
that can interfere under certain circumstances, being
based of special laws that can create breaches that
will be solved in Court.

Thus, the two incriminations can be found —the
first in the Penal Code , respectively the crime of
misappropriation of public auctions, being regulated
by Title 1l Crimes against property , in Chapter Il
Crimes against property by disregarding trust, while
the offense covered by art. 65 of Law no. 21/1996

republished the competition law is included in the
content of the special law mentioned; the common
aspect of the two incrimination is the breach of trust
of those working in the business environment.

From another perspective knowing how to
interpret the content of the two incriminations allows
the judicial bodies as well as the criminal
prosecution bodies and the Courts to relate to
coherent interpretation circumstances in general so
that in particular cases to ensure procedural
measures and the administration of evidence in order
to establish the base for the legal classification of the
incriminations

Thus the study will be useful in the
jurisprudential area regarding the two incriminations
with real consequences for the companies’
prevention and emergency plans in creating a
climate of trust for all business partners.

We also consider that the study is meaningful
for the legislator from the point of view of the
evolution of the case law as well as for the need to
modify in relationship with the concrete situations
that might generate such an approach in the future.

At the same time the study might be the object
of further research by Company Law specialists as
well as different approaches in international

" Judge at the High Court of Cassation and Justice, Offences Department, University Lecturer with a Doctorate in law, within the Department
of Public Law at the University of Law “Nicolae Titulescu” (e-mail: aidap@scj.ro).
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comparative law as well as Union Law with multiple
consequences in the case law area as well as in the
legislation area to the extent to which the legislator
might intent to modify the above mentioned
incriminations.

In addressing the theoretical aspects of the two
incriminations mentioned we will present the
conditions imposed by the legislator about their
constitutive content by approaching both their
common and different elements. This is the
contribution and novelty of this study which we hope
to be interesting to many.

The examination of the legal conditions of the
two incriminations means to underline from the
perspective of our own arguments which was the
legislator intent and what are the implications of the
application of the presented considerations.

We will thus bring to your attention each
incriminated legal condition from the point of view
of its way of regulating and we will present
arguments for their interpretation also showing the
concrete ways for practitioners to apply them in
order to effectively establish the contribution of
those breaking the legal provisions.

One can easily follow the judgment and the
modality in which it effectively find its application
through the given explanations as well as the
indication of possible adjectival law measures and
the administration of certain evidence which will
contribute to orienting the investigation and case law
in the conditions under which, until this moment, as
far as we are aware, there is no cause definitively
judged or dealt with.

From this perspective we want to analyze the
degree of predictability and the norms’ quality
aiming to achieve an as correct as possible
application of the legal condition of the two
incriminations.

So far, in the specialized literature the
incrimination covered by art.246 from the Penal
Code has been analyzed in many comments on the
articles of the new Penal Code, came into force in
2014, under its constituent content, as well as in a
study to which we have no judicial references since
this new incrimination has been recently introduced
in the Code.

As for the second incrimination from the
competition law, that is art. 65, it was the object of
some studies published in the specialized literature®.

2. Theoretical aspects

2.1. Theoretical aspects regarding the
misappropriation of public auctions covered by art.246
from Criminal Code —new incrimination added in the
Criminal Code

The Romanian legislator structured the content
of the special part of the Criminal Code in a different
way from the old code, grouping the crimes in titles,
reconsidering the protected social values which will
lead to the regulation in title I in more chapters on
the crime against person, in title 11, crimes against
property, in title 1ll, crimes against authority and
State border, in title 1V, crimes against making
justice, in title V crimes of corruption and
malfeasance while in office, in title VI, crimes of
forgery and fraud, in title VI, crimes against public
safety, in title VIII, crimes against social
relationships, in title 1X, crimes related to elections
and referendum, in title X, crimes against national
security, in title XI, crimes against the fight potential
of the armed forces, in title XII, against humanity
and of war.

Title Il, Chapter Il from the Criminal Code
regulates crimes against property, by trust
infringement among which misappropriation of
public auctions, in the content of art.246.

We notice two new things: first, the
mentioning of the way the property of a person is
affected-through breaching the trust and good faith
in relation with the goods that belong to a person an
second, the introduction of a new incrimination —the
misappropriation of public auctions.

The legislator has purposely incriminated
concrete ways of misappropriation of public
auctions, considering that it is necessary to regulate
them through a special norm, granting thus special
attention to the way procedures of public auctions
take place, because abiding all legal conditions
grants the trust of the participants, encourages the
fair competition and strengthens the environments
‘safety.

The way it is regulated, the norm also has a
preventive character, discouraging those who might
want to fraud a public auction.

In other words, the public auction procedure
can be breached in the ways mentioned in the content
of the norm, as we will further show, affecting the
property through breaching trust, since breaching the
legally enforced conditions of a procedure will affect
the feeling that the law is abided, the good faith
being breached in ways that endanger the business
relationships.

The before mentioned incrimination is related
to a particular condition, that is the existence of a
public auction.

1 Adriana Almisan, The anti-competition agreements in public acquisitions: is criminal replacing contraventional or viceversa? in the
Romanian Magazine for Public-Private Partnership nr. 13/2015, Presearch Center.
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The public auction is carried out according
with certain procedures regulated by the new Code
of Civil Procedure, under legal seizure, be it judicial
execution or foreclosure or during the process of
granting public supply contracts, concession,
according to the conditions expressly provided by
two government emergency ordinances, that is
Emergency Ordinance no0.34/2006 on granting
public supply contracts, concession contracts, and
Emergency Ordinance no0.54/2006 regarding the
concession agreements regime on public goods or
under special regulated conditions.

We want to mention that further on we will
specify some aspects we consider important related
to the content of the crime, without however to
present the elements that clearly define the crime of
misappropriation of public auctions since these
aspects can be found in the comments on the articles
of the new Criminal Code.

It is interesting that this crime is related to the
participants at the auction, those people who have a
call, under the requirements of the law, in the case of
specific auctions, that is when the auction
announcement mentions in some ways the existence
of certain conditions regarding the participants to the
respective procedure.

We assess that the legislator has drawn on
incriminating two clear ways, through the meaning
of their content, regarding the action of removing a
participant from the auction that is coercion and
corruption

The two ways are alternatively estimated, so
that under the aspect of assessing the evidence that
will be administrated by the judicial bodies, there
cannot be any doubts regarding the interpretation.

Of course, as far as relevance, the two ways
can effectively generate specific differences in the
process of establishing the actions of physical or
moral coercion or corruption through offering a sum
of money big enough to determine a participant to
withdraw himself from the auction.

We assess that the judicial bodies that deal with
such crimes have to know the way it took place, so
that they proceed to specific search of the premises
depending on the object of the auction, when the
implicated people refuse to present the necessary
documentation in order to establish the acquisition
or concession conditions; the use of special
surveillance methods, formulating the precise
requests to the competent judge of rights and
liberties.

The means of coercion or corruption through
withdrawing a participant from a public auction are
practices that we can call anti-competition, regulated
by the Criminal Code, in the case of the crime of
misappropriation of public auctions that through

their nature are supposed to take place underground,
which offers the judicial bodies the possibility to use
the searches and the special surveillance methods.

We also consider that any evidence can by
used, such as documentary evidence when from the
modus operandi clearly resulted the existence of
documented evidence showing that a certain
participant at the auction was targeted through
physical or mental threats in order to convince him
to withdraw or through money offers between
participants to change the wining price.

Also, the administration of testimonial
evidence through public hearing of witnesses to the
public auction, people who might knew of certain
illegal activities or the nature of coercion or
corruption or the agreement to change the price, can
clarify the context of the crime.

We agree to the opinion expressed in the
specialized literature that the way the contents of the
crime of misappropriation of public auction has been
regulated, as far as the first modality is concerned,
there constitutes a special horm of incrimination the
deed of blackmail done during the auction procedure
and as far as the second incrimination modality,
there constitutes a special horm of incrimination the
deed of bribe done during the procedure of public
auction 2,

Thus we consider that under the conditions in
which the evidence, that might lead to clearly
establish the way the crime of misappropriation of
public auction took place, was appraised, the legal
description of the deed is ensured.

As far as the second normative modality of
incrimination regarding the agreement between
participants, the judicial bodies are in charge with
establishing objectively and subjectively the way the
agreement has been initiated, which were the means
of changing the price, how did the action took place
effectively.

It is interesting to notice that the second
modality of creating the constitutive content of the
incrimination, the agreement between participants
can affect just one concrete element of the auction
and not the whole process-that is the final price,
which leads to the conclusion that if the agreement
is done for a different element of the public auction,
such as the object or the nature of the object of the
auction, the constitutive content of the
misappropriation of the auction does not take place,
in this second modality.

2.2.  Theoretical aspects regarding the
incrimination regulated by art.65 of Law no. 21/1996
republished, competitive law?.

The incrimination regulated by art. 65 from the
before mentioned law constitutes a more complex

2 Adina Vlisceanu, Alina Barbu, The new Criminal code commented by comparison with the old one, Publishing House Hamangiu, 2014.
3 Art.65. (1) The deed of any person that has a position of administrator or legal representative or any other leading position in a company
to design and organize with intent either of the banned practices according to the provisions of art.5, paragraph (1) and that are not excepted
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special norm, in which content besides the ways of
committing a crime in paragraphs 2 and 3, there are
regulated also a clause of non-punishment as well as
one of reducing the punishment under certain
conditions.

Further on we will examine a couple of
particularities of this incrimination without aiming
to do an analysis of the constitutive content of this
incrimination.

We have to underline the fact that from the
perspective of the used legislative technique in
paragraph 1, the legislator also used the cross
referred rule, referring to the banned practices
covered by art.5 paragraph (1) conditioned by their
exemption under the conditions of paragraph (2),
art.5.

The active subject of this incrimination is a
qualified one, the administrator, legal representative
or someone who has a leading position in the
company, under this aspect the sphere or leading
positions being much broader, leading us to the
conclusion that supposing that the deed is committed
by somebody else than the above mentioned people,
the deed is only done by the actively indicated
subject.

In other words, if the deed is committed by an
employee with no leading position, he/she cannot be
held liable for the deed since he/she does not have
the quality regulated by the law.

We consider interested for the analysis of the
constitutive content the concrete way of organizing
with intent, the practices before mentioned, without
being necessary to detail the two actions since their
semantic meaning also covers the juridical one.

Of course then we have to establish the factual
basis which will describe the legal incrimination
model of art. 65 of Law no.21/1996. It is necessary

to analyze which were the ways of organizing
intently used of the banned practices.

Based on the evidence presented the judicial
bodies have to establish the conditions in which such
a crime has been committed.

We consider that the documentary evidence
referring to the company formation can be run to the
way the company’s activities, which are the concrete
activities, how they compare to the other companies
with the same type of activities from the point of
view of competition rules and regulations, how can
it be proved that illegal practices were intently used.

Thus, the documentary evidence, the expertise
related to the nature of the used practice, the
testimonial evidence are meant to explain if a banned
practice has been designed and organized, how was
it put into practice, what consequences had on the
private sector, did it affect or not the competition
through imitating or controlling the production,
selling, technical development, investments.

We consider that the incrimination from art.
65, competition law sanctions the illicit behavior of
those doing it, its gravity being enhanced by the
quality of the actively qualified subjects, their intent
being clearly underlined by the creation of
alternative contents and especially by the usage of
banned practices.

In the specialized literature there have been
performed analyses of the contravention and crime
reaching interesting conclusions related to the nature
and content of penalties and consequences under the

according to the provisions of art.5 paragraph (2) constitutes crime and imposes a prison term fromé months to 5 years or a fine and the
disqualification from certain rights.

(2) Will not be punished the person that before the begining of the prosecution makes a criminal complaint about his taking part in the
crime mentioned in paragraph (1) allowing thus to identify and hold liable the other participants. (3) the person that commited the crime
mentioned in paragraph (1) and that during the prosecution makes the complaint and thus helps to identifiy and hold liable the other persons
can benefit from reduction in half of the penalty.(4) the Court orders the display or publication of the final criminal conviction.

Art. 5 of Law no. 21/1996 republished (1) There are banned any agreements between companies, decisions taken by companies associates,
concertated practices, that have as object or effect to prevent,restrict, or distortion of competition on the Romanian market, or on a part of it
especially in those parts that: a) establish directly or indirectly buying or selling prices or other transaction conditions; b) limit or control the
production,selling, tehnical development or investments; c) divide markets or supply sources; d) condition the closing of contracts on the
acceptance from the partners of suplimentary conditions in no way related the object of the contract 2) the prohibition regulated by paragraph
(1) does not apply to the agreements between companies, or to the decisions taken by associations of companieswhen they cumulatively met
the following conditions: a) contribute to the enhancement of production or distribution of goods or to the promotion of ethnic or economic
progress ensuring at the same time for the consumer an advantage comparable to the one got by the agreement parties b) impose to the
companies only those restrictions that are essential for attaining the goals set ; c)do not offer the companies the possibility of eliminating the
competition (3) The categories of agreements, decisions and practices exempted from the provisions of paragraph (2) as well as the conditions
and classification criteria are those established by the rules and regulations of European Union Council or European Comission regarding
the application of the provisions of art.101 paragraph (3) from the Treat regarding the functioning of the European Union to certain categories
of agreements decisions of associations or common practices, called regulations exemptions on categories which apply accordingly.

(4) Agreements, decisions and common practices regulated by paragraph (1) that meet the conditions covered by paragraph (2) or are part
of the categories covered by paragraph (3) are considered legal, without the necessity of being notified by the parties and the decision of the
Constitutional Court. (5) the responsibility of gathering evidence about a breach of the provisions of paragraph (1) lies with the Competition
Council. The company or association that invoke the benefit of the provisions of paragraph (2) or (3) has the responsibility to prove that the
conditions regulated by these paragraphs are met.

(6) every time the Competition Council applies the provisions of paragraph (1) to the agreements, decisions or practices to the extent that
these can affect the commerce between the member states, these also apply the provisions of art.101 from the Treat regarding the functioning
of the European Union.
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aspect of its way of application as well as solving the
civil action®.

2.3. The common and distinct aspects of the two
incriminations covered by art. 246 of the Criminal
Code and art. 65 of Law 21/1996 republished,
competition law.

From presenting aspect of both incriminations,
we reached the conclusion that they are both meant
to ensure a prevention context aiming to prevent the
committing of such deeds that breach the trust of the
public and private sector.

Both incriminations sanction the breach of the
rules regarding either public auctions or illicit
activity.

Also, they both ban the anti competition
practices that might affect the activity of the
companies.

Both incriminations have alternate content in
which they are made.

From the point of view of differences, the
subject of the two incriminations are different; while
when misappropriating the public auction the
subjects are mere participants, in the incrimination
from art.65, the active subject is qualified.

The alternating content in which the two
incriminations take place has a specific character.

Also, while for the incrimination of
misappropriation of public auctions there is no
punishment or possibility for a punishment
reduction, for the incrimination in art. 65 from
competition law paragraph 2.3 there is such a clause.

Under the evidence aspect, both incriminations
can be proved through different ways that help
establish the detailed context of the deed, the
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the possibility of finding particular aspects
depending on the alternative contents of the two
incriminations, ensuring the variety in their
application.
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With the evolution of societies, this trend to punish offenders has undergone substantial changes. Thus, ancient
legislators began to gradually express concern for the adoption of a different criminal sanction regime for juvenile
offenders. Through the given research we want to analyze the evolution of the criminal and criminal procedural rules

applicable to Romanian juvenile offenders.
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2. Content

Section I: The treatment of criminal juvenile
offender under the previous provisions of the
Criminal Code of 1969

1.1 In Roman Law

The eminent professor loan Tanoviceanu
highlighted in his book that "the old used to punish
children even with death” and gave as an example
the testimony of Quintilian who claimed that the
Areopagus of Athens put to death a child who had
pulled out the eyes of a bird®.

With the evolution of societies these trends to
punish offenders have undergone substantial
changes. Thus, ancient legislators began to gradually
express concern for the adoption of a different
criminal sanction regime for juvenile offenders.

In this respect, the Roman law through the law
of the XII tables, divided minors into two categories;
puberus and impuberus, respectively, puberty being
of 14 years for boys and 12 years for girls.

Unlike puberus, impuberus benefited from a
diminished criminal responsibility which drew

lighter sanctions. For example, in case of a theft the
puberus was beaten with rods and the victim had the
right to kill him, whereas the impuberus was
punished only with the rods and forced to
compensation?.

In Justinian’s legion, The Digests, we may
notice an improvement in the condition of juvenile
offenders. Thus, it was stipulatedthat the child up to
7 years old (infans) was absolutely unable to get
administered criminal responsibility, the one
between 7 and 12 years old, 14 respectively for girls
(infans  proximus) was liable for criminal
responsibility only if he committed the act with
knowledge, and the one over 12, 14 respectively for
girls (pubertati proximus) was liable for criminal
responsibility.

We find similar regulations in the Canon law
as well as in the French, Italian and German Law 2,

1.2 Legislations in the Romanian Countries

In the XVI-XVII centuries the idea of
excluding minor penalty began to advance and part
of the XIX century codes, thanks to the promotion of
the principle of particularization of penalties some
special provisions applicable to juvenile delinquents
were established. The first Romanian regulations
containing references to minority status were ”The
Romanian Book of Teaching” by Vasile Lupu in
1646 in Moldavia and “The Correction Law” by
Matei Basarab in 1652 in Wallachia.

These codices contained 16 causes of removal
or mitigation of punishment, including the age of the
offender list:

Before the age of 7 the minor is not criminally
liable, ’the cocoons are forgiven of everything, no
matter the mistake”;

Between 7 and 14 years old for boys and 7 to
12 years old for girls the minority represented a
mitigation question;

* PhD Candidate, Faculty of Law, ,,Nicolae Titulescu” University of Bucharest (e-mail: lucian.puscasu87@gmail.com).
1 loan Tanoviceanu, Law Treaty and criminal procedure, edition 11, (Tipografia Curierul Judiciar, Bucuresti 1924, vol. I) p. 695.
2 OrtansaBrezeanu, The history of minor criminal sanctions regime in Romania, ( ,,Penal law review”, no. 2/1995), 85.

% Joan Tanoviceanu, op. cit., 696-697.
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Between 14 and 20 years old for boys and 12
and 25 for girls a regime of diminishing mitigating
sanctions was instituted, mistakes will be less
punished, except the extremely serious facts.”

In the same time, The Romanian book of
Teaching also stated that “those under 25 years old
will be less punished for the mistakes™*.

Similarly, The Chronicle of Criminal anaphora
by Armenopol from 1799 stated that minorities
constitute a mitigating issue®.

The Legal Manual, by Andronache Donici
from 1814 in Moldavia, unlike the legislations
above, was a real setback since it stated without
making any distinction between major offenders and
the minor ones, that the willingly Killer shall be
punished with the punishment of the head, no matter
the age®.

The Criminal Book, by lon Sandu Sturza from
1826 and applicable in Moldavia, as well as The
Criminal Book, by Stirbei Barbu, come into force in
1852 in The Romanian Country, represented an
important step towards the transition to modern
criminal codes existing at the time.

It is emphasized the fact that in these
legislative works, the juvenile criminal liability has
been increased’:

Before the age 8 years old the minor is not
criminally responsible;

Between 8 and 15 years old, if it was proved
that he acted “without knowledge and without
thinking” the juvenile deliquent supervision was
entrusted for care to parents. But if he acted
,» inteligently”, according to the nature and extent of
crime or guilt”, both the punishment and the place of
execution was established;

Between 15 and 21 the minor was liable for
criminal responsibility.

1.3 The Criminal Code of 1865

Entered into force on May 1, 1865 under the
reign of Alexandru loan Cuza, the first Romanian
Penal Code® removes diversity from the criminal
matters, by replacing the Criminal Code of loan
Sandu Sturdza from Moldavia and the Criminal
Code of Barbu Stirbei from Wallachia.

Similarly to the above regulations, the
legislature of the code in 1865, devotes under the
Title VI of Chapter I, entitled "The Causes defending

4 loan Tanoviceanu, op. Cit., 698.

against penalty or reduces punishment"” (art. 61- 65),
provisions applicable to juvenile offenders.

It may be noted that criminal liability entails
significant differences in the sense that:

a) before the age of 8 years old the minor was
not criminally responsible and could not be
subjected to civil damages;

b) between 8 and 15 the juvenile delinquent
was liable for criminal responsibility if it was proved
that he acted "with knowledge";®

Where it was appreciated that the minor in
question had not "worked skillfully," the court either
entrusted the custody to his parents for supervision
and education, or sent him to the monastery for a
period of time no longer than the age when the
offender turned 20;

) between 15 and 20 years oldthe juvenile
was liable for criminal responsibility, but a minority
represented a mitigation.

Also in art. 63 of the Penal Code. it was
provided that "when it was decided that the accused
had worked skillfully or he was older from 15 years
full to 20 years full, penalties would be decided as it
follows ":

- If his offense is punished with hard labor for
life or limited time he will be convicted from 3 years
to 15 years in prison.

- In other cases, the judge is authorized to apply
imprisonment for a time at least equal to the third
part or at most half the time which he could have
been sentenced to one of the penalties relating to
those cases. "

Regardless of the offense committed, the
minor was applied only correctional penalties
expressly provided which also attracted courts and
correctional jurisdiction against those with jurors.
This orientation of the criminal legislature led to the
support of the opinion reasoned in the doctrine® that
the crimes committed by minors were in fact
offences and not crimes because they were
sanctioned only by correctional penalties.

In the case of an offense by a minor together
with a major the jurisdiction the offense was for the
trial court jury except the case when the major
participants major were dead or missing unjustified
from the judgment of the case.

Regarding the arrangements for penalty, we
think it is important to emphasize that the provisions

5 Ibidem, op. cit. 698. An example can be given : " A murderer quarreling with a man hit him twice with the ax and cut his throat. The
boyars who judge him in 1799 quote Armenopol, Book V1, Title VI, prescribing cutting the hand, but because "it was insurmountable for the
lawful age" they proposed two years of prison. The Lord gives three years of prison. *.

® Ibidem, op. cit. 698.

" Maria Coca-Cozma, Cristiana Mihaela Criciunescu, Lavinia Valeria Lefterache, Juvenile justice.Theoretical studies and jurisprudence.
Analysis of legislative changes in the field., (Ed. Universul Juridic, Bucuresti, 2003), 56.

8 Penal Code from 1865 was promulgated on October 30 1864 and implemented on May 1865.

® The provisions of the Criminal Code of 1865 were incomplete in regard to the concept of " knowledge" the legislature preferring to leave
it to the discretion of the judge. Professor loan Tanoviceanu argues in his book that the correctional courts were doing incorrectly because they
first examined whether the deed required the implementation of punishing or penalty and later declared that the juvenile delinquent acted with

knowledge.
% Joan Tanoviceanu, op. cit., p.716.
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of art. 64 provided for a derogation from the general
law providing that imprisonment is executed in an
"establishment specifically intended for this" or "in
a separate part of the correctional house prison."

In this respect, the Regulation on the prison
regime!! has regulated that the penalties applicable
to minors will be executed in the homes of convicted
juvenile correctional education.

1.4 The Criminal Code of 1937

The entry into force of the Penal Code'? and
Criminal Procedure®® in 1937, establishes a new
punitive treatment and special rules of research and
trial of juvenile offenders, considerably improved.

The material is also to be found in the Criminal
Code in Title VII - "The causes that defend the
criminal or diminish the punishment”, Section XI -
"minority" art. 138- 153.

In the new conception of the criminal legislator
all persons under the age of 19 were considered
minor, while establishing criminal liability
according to two stages:

a) before the age of 14, called childhood, the
child is not criminally liable;

b) between 14 and 19 years old, adolescence,
the juvenile is liable for criminal responsibility if it
proved that at the time of the offense, he had acted
with discernment;

Also, the legislature's Criminal Code of 1937
considered appropriate to replace the criterion of
"knowledge" with discernment, thus managing to
eliminate the existing conflicting discussions both in
practice and from the doctrine*.

The burden of proving the existence of
discernment is the responsibility of the courts which
could request a medical examination whenever there
is doubt about the mental state of the juvenile
delinquents. For the first category as well as for
adolescents who committed the offence without
discernment, according to art. 140 of the Penal Code.
and art. 575 C. pr. pen., courts could order the
following measures of educational, guardianship and
protection, until the age of 21 years old:

1. the child custody entrusted family to oversee
as well as the informing of the education authority
in order to take disciplinary measures provided by
the school rules;

2. reassignment to the closest relatives where
juvenile offender had no family or if it this one did
not present "sufficient guarantee of morality";

3. the custody entrusted to an honorable person
patronage of a company or a public or private
institution authorized by the State for this purpose if
the minor had no relatives;

4. If the Court finds that the above measures
couldn’t be applied, it could order the juvenile
offender to be entrusted to a moral re-education
institute.

Regarding the enforcement regime of the
minors criminally liable, this was the composite of
educational safety measures (supervised freedom,
corrective education) and penalties (reprimand,
educational imprisonment or simple correctional
detention).

By taking supervised release, the convicted
juvenile was allowed to leave on a trial period of one
year under the supervision of his legal representative
or a public body created for this purpose, a judgment
being deferred until the deadline. The measure could
not be taken against the teenager who suffered
imprisonment exceeding one month.

At the expiry of the above, the court, based on
information received, was to consider whether it was
necessary to extinguish the criminal action as a result
of improved juvenile delinquent behavior or if it was
necessary to revoke supervised release and taking
corrective education measure or the imposition of a
sentence.

In terms of corrective education the court
decides to take such action if, in relation to criminal
antecedents, the living environment or the nature of
the crime, finds that the juvenile offender was in a
"state of moral decay."

The measure could be taken indefinitely, but
until the age of 21 years old at the most and its
execution was done in specially designated
institutions under the guidance of a board of
supervisors, to straighten the juvenile delinquent
behavior until this one learnt a trade.

If the Supervisory Board determined, after the
passing of a period of one year, that the child had
improved his behavior, it could order his release on
a trial period of two years.

Where two years after finding that the
adolescent behavior has evolved the release became
final and otherwise, the court could decide admission
to an institute of remedial education until the age of
21 years at the most.

The reprimand punishment consisted of the
minor reprovment instruction in the offense and his
warning that in case of committing a new criminal
offense will be subject to a more serious penalty.

Reprimand may not be ordered where the
teenager has committed an offense for which the law
stipulated correctional imprisonment or simple
detention exceeding one year or if it has committed
an offense for which he has been applied any of the
safety measures.

11 Decree no. 1002/1874 General Regulations of the Juvenile Correction Center , published in the Official Gazette . no. 104 of May 14, 1874.
12 Criminal Code of Carol Il published in the Official Gazette no. 65 of 18 March 1936 entered into force on January 1, 1937.
13 Code of Criminal Procedure of Carol 11 published in the Official Gazette no. 66 of 19 March 1936 entered into force on January 1, 1937.

14 loan Tanoviceanu, op. cit., 716.
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The correctional imprisonment or simple
imprisonment are executed in special institutions
and it could be applied to the juvenile delinquent for
a period:

1. from 3 to 15 years if the offense was
punishable by law with "criminal punishment";

2. half of the limits of punishment if the offense
was punishable by law with correctional
imprisonment or simple imprisonment, but the
maximum punishment can not be more than 3 years.

In the event that a major was trialed for an
offense committed during the period in which he was
aged between 14 and 19, it was the task of the court
to apply the penalties outlined above.

Regarding criminal liability prescription as
well as the sentence execution, we specify that the
legislature's Criminal Penal Code of 1937, unlike
1865, manages to register a new breakthrough. Thus
it is established by way of exception that in the case
of the offenses committed by minors, the limitation
periods set for adults are reduced by half.

Shortly after the entry into force of the 1937
Criminal Code, this one has undergone important
amendments and additions applicable to criminal
treatment of minors's:

a) the decrease of penal majority from 19 to 18;

b) the replacement of child and adolescent
notions with that of the minor;

c) the lowering of the age at which he was
liable for criminal responsibility from 14 to 12 years;

d) between 12 and 15 the juvenile was liable
for criminal responsibility if it was proved to have
acted with discernment;

e) between 15 and 18 the minor was liable for
criminal responsibility, but the minority is a question
of mitigation.

Also, by Decree Law no. 3629/1939% the
legislature inserted into art. 144 of the Penal Code. a
provision that was a real setback in the matter of the
minority. Thus, the juvenile offender over 15 found
guilty of offenses which related to public order
inside or outside safety of the state was liable to the
same sanction regime as for adults.

In terms of the Criminal Procedure Code in
1937, it contains derogations for the minor offender
under Title 1, Book a- VI entitled "Special
procedures and measures of public interest".

Juvenile defendants are of the exclusive
competence of specialized panels composed of a
single judge, appointed by the Minister of Justice for
a term of three years on the recommendation of the
President of the tribunal, of the tribunal judges.

However, in the courts with several
departments, senior prosecutor was obliged to
appoint a prosecutor to settle only juvenile cases.

Where a criminal offense is committed with
the participation of majors with minors criminally
liable or if a major is prosecuted for crimes
committed when he was a minor common law
procedure is applied under the jurisdiction of the
courts.

The complaints or the denunciations related to
injuries created through crime by minors exclusively
address the specialized court.

In this respect, the criminal procedural
legislator has established the requirement of
conducting research and training with these cases, by
juvenile courts, the prosecutor and the defense of the
minor having the right to attend the investigation.

Also, the Public Ministry had to submit a
report containing the conclusions regarding the act
and the existing evidence as well as the proposals
regarding the measures it considers appropriate.

During the investigations were gathering
information on the moral and material situation of
the family of the minor character on his history, on
the conditions under which he grew up and on his
intellectual development.

Similarly to the current provisions in force,
during investigations the court may order preventive
measures.

With the completion of investigations, the
court set a hearing or it could obtain dismissal by
closure, if it was not considered when necessary to
take protection measures.

At the first hearing, the court was obliged to
verify that juvenile delinquent has legal aid and
otherwise it could appoint a lawyer.

In order to protect the juvenile, the court
proceedings were not made public, the people who
could witness the debates being exhaustively
provided. After hearing the juvenile the court had to
order his removal from the courtroom.

Decisions and actions taken against children
were brought out by the tribunal's prosecutor, with
the help of the police officers or judicial police
agencies or companies of patronage.

The court could apply one of the preventive
measures of art. 140 of the Penal Code, in the case
of the minors exposed to committing offenses under
criminal law, as well.

The Penal Code of 1936 reissued in 1948 did
not bring significant changes to the existing penal
provisions at the time.

Not the same can be said about the Criminal
Procedure Code, republished in 1948'® and fully

5 The Law of 24 September 1938 published in the Official Gazette no. 222 of the same date.

16 published in the Official Gazette no. 233 of October 7, 1939.

1 Published in the Official Gazette no. 48 of 27 February 1948.

18 published in the Official Gazette no 36 of 13 February 1948.
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amended by Decree No. 186/1949'° and no.
198/1950. By these acts, special provisions
applicable to research and trial of the juvenile
offenders have undergone many reforms.

Thus, according to the new provisions the
offenses committed by minors under 15 years old
were judged. according to the power and the
ordinary proceedings, by the ordinary courts, apart
from the cases where the law provided otherwise.

The judge had all the powers of criminal
prosecution body being able to delegate the
performance of certain acts of research to the militia
officers or judicial organs of social assistance.

On completion of the research, the judge, in
relation to the seriousness of the offense, may order
the prosecution filing or settlement.

The new regulation was kept on holding
hearings provision, people can participate, whilst
stability | that the proceedings of flagrant crimes
could not be applied when judging juvenile
offenders under 15 years old.

Changes in the prosecution and trial of
offenders have been brought by Decree no. 213/1960
amending the Code of Criminal Procedure.

Tracking offenders are carried out according to
common law procedure except as otherwise
expressly provided.

To carry out criminal prosecution had
summoned a parent, guardian or person in whose
care the minor guardianship authority and delegate
to be present.

The new provisions also require and social
inquiry by the prosecuting authority itself or by the
guardianship authority.

One positive aspect worth mentioning is the
mandatory legal assistance in the prosecution of
juvenile defendants.

Regarding the trial of cases involving minor
offenders, exclusive jurisdiction in the first instance
the responsibility of a special panel who could
appreciate the special status of the juvenile
delinquent, consisting of judges specially appointed
Minister of Justice and judges of the people.

The legislator also extend the jurisdiction of
the court and to the causes that with minors and
majors were judged criminally liable or where the
minor age of 18 during the trial.

The new regulation kept the provision
regarding the people who can participate, whilst
establishing as well that the proceedings of flagrant
crimes could not be applied when judging juvenile
offenders under 15 years old.

Changes in the prosecution and trial of
offenders were brought by Decree no. 213/1960%°
amending the Code of Criminal Procedure.

19 Published in the Official Gazette no 25 of 30 April 1949.
2 puplished in the Official Gazette no. 9 of 18 June 1960.

The tracking of the juvenile offenders was
carried out according to common law procedure
exceptthe derogationss expressly provided.

To carry out criminal prosecution one of the
two parents had to be summoned to be present, the
guardian or the person in whose care the minor was,
as well as the guardianship authority delegate.

The new provisions also require social inquiry
made by the prosecuting authority itself or by the
guardianship authority.

One positive aspect worth mentioning is the
mandatory legal assistance in the prosecution of
juvenile defendants.

Regarding the trial of cases involving minor
offenders, the exclusive jurisdiction in the first
instance was the responsibility of a special panel
who could appreciate the special status of the
juvenile delinquent, consisting of judges specially
appointed by the Minister of Justice and judges of
the people.

The legislator also extends the jurisdiction of
the court regarding the causes in which, together
with the minors criminally liable, the majors were
judged as well, where the minor turned 18 during the
trial.

Proceedings in cases involving juvenile
defendants were nonpublic, except the situation in
which juvenile defendants over 15 years were tried
with adult defendants.

In cases involving juvenile defendants, the
prosecutor and the lawyer's presence was mandatory.

Taking preventive measures against minors
aged between 10 and 18 exposed to the commission
of the offense shall be ordered by the court or by the
prosecutor's proposal or the guardianship authority.

Pending a decision in this regard, the minor
may be detained by police bodies.

If the court notification was not made within 5
days of arrest, detention extension measure couldbe
taken, but only by the prosecutor and for a period of
maximum 30 days.

During detention, to motivate the document
instituting the proceedings, social investigation had
to be carried out by the guardianship authority.

Judgment in cases concerning the protection of
minors exposed to commit criminal acts could be
held urgently by the special panels mentioned above.
Listening to the minor was mandatory and the court
could hear evidence or dispose of restoration or
completion of the social investigation, situation that
drew the return of the file of the guardianship
authority.

If a sentence was delivered regarding a
protection measure, it was also agreed on the persons
who owed maintenance according to civil law, the
mandatory contribution to the costs that the state
supports for the maintenance of the minor.
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At the request of the guardianship authority of
the prosecutor or any interested person, the court
may lift the measure taken before the period when
the minor reaches the age of 18.

In similar circumstances, the court may order
the extension of the measure which establishes that
the juvenile remains in the rehabilitation institute,
with no more than 2 years over the age of 18, if
deemed necessary.

As regards the arrangements for enforcement
of criminal sanctions applicable to juvenile
delinquents or to those exposed to commit criminal
acts, we think it is important to note that the law on
the organization of prisons and institutions for
prevention from 30 July 1929 following institutes
were regulated?:

1. correctional institutions for juvenile
convicts who are serving a sentence;

2. forced education institutes for the minors
unsuitable for penal code;

3. institutes of protection for abandoned
minors, vagabonds, mentally retarded and ill
mannered who were prone to committing crimes.

Section I1: The treatment of juvenile offenders
according to the Criminal Code of 1969 and
subsequent legislation

Penal Code which entered into force on 1
January 1969 gives expression to the principles of
the classical school and the positivist one in the
senseof their contemporary acception, it reflects the
Romanian legal thinking, the experience of our
country and of other countries in criminal justice and
it takes into account the Romanian tradition in this
matter??,

Unlike the previous regulation which provided
the minority only among the causes responsibility
that defend the criminal or shrinks it, The Criminal
Code of 1969 devotes to this matter a distinct title,
Title V of the General Part, respectively.

We also want to highlight the fact that the new
criminal enactment records a new breakthrough in
that it provides minority among the causes
eliminating the criminal nature of the act.

This change had as justification the fact that it
was appreciated that the lack of discernment directly
affects the criminal guilt offense and the existence of
the offense implicitly.

In this regard, according to the doctrine?® that
existed at the time, through causes eliminating the

criminal nature of the act it was meant those
conditions, situations or circumstances whose
existence during the commission of the crime make
it impossible to carry out one of the essential features
of crimes.

It is worth mentioning that the criminal
legislature opted for increasing criminal liability
limits thus the minor:

a) before the age of 14 is not criminally liable;

b) between 14 and 16 criminal liability only if
it is proved that he committed the offense under the
criminal law with discretion;

c) between 16 and 18 held criminally
responsible.

Regarding the enforcement regime of the
juvenile offender, the Criminal Code of 1969
establishes a mixed system composed of sanctions
educational measures and punishments.

For a sanction of the two categories listed
above the court was to assess the seriousness of the
offense committed and analyze the physical status,
intellectual development and welfare of the juvenile
delinquent, his behavior, the conditions in which the
child was raised and any other items capable of
representing his person.

It is essential to note that the penal provisions
provided for a prioritized enforcement of
educational measures as opposed to punishment. The
court may pronounce a sentence to execution of a
sentence only if it considered that "taking an
educational measure would not be sufficient to
rehabilitate the minor." 2*

In this case we exemplify the following
judicial practice 25

By penal No. 77 of 4 April 2002 the Court of
Brasov the juvenile defendants R. A and D.A.G.
were convicted to the 3-year imprisonment for the
offense of robbery.

Defendants appealed against the sentence
asking for sentence reduction.

The appellate court found that the sentence is
objectionable in terms of judicial individualization
of the penalty imposed to the minor defendant as the
prosecution file follows that:

1) before committing the crime the defendants
had behaved totally improperly in family and
society,disobeying the authority and supervision of
the family;

2) both defendants were from broken homes;

3) the transcripts of the two defendants showed
they were both repeaters in several years.

2 Joan Chis, Alexandru Bogdan Chis, Execution of criminal sanctions, (Ed. Universul Juridic, Bucuresti, 2015), 47.
22 Costica Bulai, Nicolae Bogdan Bulai, Manual of criminal law. General part, (Ed. Universul Juridic, Bucuresti, 2007), 79.
2 Vintild Dongoroz et al. Theoretical explanations of the Romanian Penal Code. General part, (Ed. Academiei Romane, Ed. All Beck,

2003, vol. 1), 298.

2 The doctrine held that through the expression " take an educational measure would not be not sufficient " should be understood both the
fact that by an educational measure would not be able to ensure the rehabilitation of the minor as well as the situation where, in comparison
to the age close to major of the minor where the educational measure could not be executed over a period sufficient to ensure effectiveness .

— Vintila Dongoroz et al. , op . cit. 227.

% Brasov Court of Appeal, Criminal Division, Decision no. 113 / AP June 12, 2002, in Maria-Crina Kmen, Ruxandra Rata, op . cit. 40.
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In relation to all these elements that
characterize the two defendants, the court of appeal
considered it appropriate to apply an educational
measure such as internment in a rehabilitation center.

As educational measures they regulated,
reprimand, supervised freedom, internment in a
rehabilitation center, hospitalization in a medical-
educational.

By applying the reprimand measure the child
was scolded by the court that explained to him the
social danger of the crime committed and he was
advised to direct his behavior under the warning that
if he commits a criminal offense he will have a more
severe educational measure or will be subject to
punishment

Supervised freedom consists in allowing the
minor in liberty for one year under the supervision
of parents or of a guardian and in warning the
juvenile delinquent of the consequences of his
behavior. In case the court considered that they could
not provide supervision satisfactorily juvenile
custody supervision was disposed to a trustworthy
person, preferably a closer relative, at his request, or
to an institution legally responsible for the
supervision of minors.

Also, during the execution of the measure, the
court may impose juvenile delinquent to fulfill one
or more obligations, namely: a) not to frequent
certain established places; b) not to come into
contact with certain persons; c) to perform without
remuneration work in a public institution set by the
court, lasting between 50 and 200 hours, no more
than 3 hours per day, after school, on public holidays
and vacation.

If the court considered that the educational
measures outlined above are not sufficient to
straighten the conduct of the minor, it could dispose
of internment in a rehabilitation center, through
which it was provided the opportunity to acquire the
necessary teaching and professional training
according to his skills.

The measure of internment in a medical-
educational institute could be applied to juvenile
delinquents who needed medical treatment and a
special education due to their physical or mental
state.

Penalties that could be imposed were
imprisonment or a fine provided by law for the
offense committed reduced by a third and the
minimum punishment after this reduction may not
exceed 5 years. If the offense is provided for the
death penalty for the minor the penalty shall apply
from 5 years to 20 years.

% Costicd Bulai, Nicolac Bogdan Bulai, op. cit., 606;

The doctrine?® was argued in the courts by
asserting that the court dealing with the trial that
juvenile offenders should first determine which of
the two categories of sanctions was the right and
only after analyze concretely what penalty was to be
imposed.

In all cases, convictions for offenses
committed during minority do not entail any
disability or limitation.

Among the ways to individualize the sentence
of imprisonment it was provided the possibility of
conditioned suspended sentence and suspended
sentence under supervision or control.

Similarly with criminal Legiuirea from 1937
on criminal offenses committed by minors limitation
periods and criminal liability of the sentence were
halved.

Shortly after the entry into force of the
provisions of the Criminal Code of 1969 it was
assessed as appropriate waiving the joint
enforcement regime applicable to minor offenders
that date in favor of a sanctioning system composed
exclusively of educational measures.

In this regard it was adopted Decree no.
218/1977%" on certain transitional measures for
penalizing and reeducation through labor of persons
who have committed offenses under criminal law.

According to the law mentioned above, the
minor criminal responsibility aged between 14 and
18 who commits:

1) an offense for which the punishment is
imprisonment of more than five years, it had custody
of juvenile delinquent in working or learning team
while establishing "strict discipline and behavior";

2) very serious offenses, could decide the
extent of sending in special education and
rehabilitation work centers over a period of 2-5
years.

In doctrine?, some authors rightly opined that
with the entry into force of the decree abovethe
provisions of the Criminal Code on educational
measures  were implicitly repealed, except
internment in a medical- educational institute. This
conclusion stems from the imperative expression of
Articles 2 and 3 of the Decree.

The express repeal® of Decree No. 218 / 1977
and Law No.59 / 1968 the whole concept on
punishing the whole concept the juvenile offenders
had returned broadly to the fundamental thesis of the
original version of the current penal code.

2" Decree no. 218 of July 12, 1977 published in the Official Gazette no. 71 of 17 July 1977 approved by Law no . 47 of November 25, 1977;
28 Corneliu Turianu Legal liability for criminal acts committed by minors, (Ed . Continent XXI, Bucuresti, 1995), 45;
2 Decree n0.218 / 1977 and Law no. 59/1968 were repealed by Law no. 104 of 22 September 1992 , published in Official Gazette no. 244

of October 1, 1992.
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CODE SETTING TRENDS IN ELECTORAL MATTERS - CODE OF
GOOD PRACTICE IN ELECTORAL MATTERS - VENICE 2002
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Abstract

The integrated and ongoing effort of the of the states in the European area to modernize and adapt their laws to the
current needs and exigencies of the citizens is transposed, in terms of constitutional matters, in the actions of the European
Commission for Democracy through Law, better known as the Venice Commission, as Venice is the place of the proceedings
of this Council of Europe's advisory body on constitutional matters.

Keywords: constitutional justice, universal suffrage, electoral fraud prevention, strict vote confidentiality.

1. Foreword

The Venice Commission was established in
May 1990 by 18 Council of Europe Member States.
Currently, the Venice Commission has 60 member
states: the 47 Council of Europe member states, plus
13 other countries (Algeria, Brazil, Chile, Israel,
Kazakhstan, the Republic of Korea, Kosovo,
Kyrgyzstan, Morocco, Mexico, Peru, Tunisia and
the USA).

The role of the Venice Commission is to
provide legal advice to its member states and, in
particular, to help states wishing to bring their legal
and institutional structures into line with European
standards and international experience in the fields
of democracy, human rights and the rule of law.
These fundamental principles of the European
constitutional heritage stand as the guidelines for the
Commission works in three areas: democratic
institutions and fundamental rights; constitutional
justice and ordinary justice; elections, referendums
and political parties. *

2. Content

Ever since its establishment, the Commission's
work has consisted of providing opinions on the draft
electoral laws in various states, including Romania.
This action has taken on a completely new
dimension in 2002, following the setting up of the
Council for Democratic Elections. Thus, the Venice
Commission and the Council for Democratic
Elections, in their efforts to ensure the stability of
electoral legislations, have developed the principles

of the European electoral heritage by developing the
Code of Good Practice in Electoral Matters. ?

As the wording itself of the Guidelines® and of
the Explanatory Report to the Code of Good Practice
in Electoral Matters* clearly specifies, the five
principles underlying Europe's electoral heritage are
universal, equal, free, secret and direct suffrage.
Furthermore, elections must be held at regular
intervals.

Obviously, a main component in the attempt to
ensure fairness of the elections is linked to the free
nature of the suffrage and is set forth in paragraph
3.2 of the Guidelines on Elections related to the Code
- Freedom of voters to express their wishes and
actions to combat electoral fraud:

i. voting procedures must be simple;

ii. voters should always have the possibility of
voting in a polling station. Other means of voting are
acceptable under the following conditions:

iii. postal voting should be allowed only where
the postal service is safe and reliable; the right to
vote using postal votes may be confined to people
who are in hospital or imprisoned or to persons with
reduced mobility or to electors residing abroad;
fraud and intimidation must not be possible;

iv. electronic voting should be used only if it is
safe and reliable; in particular, voters should be able
to obtain a confirmation of their votes and correct
them, if necessary, respecting secret suffrage; the
system must be transparent;

v. very strict rules must apply to voting by
proxy; the number of proxies a single voter may hold
must be limited;

vi. mobile ballot boxes should only be allowed
under strict conditions, avoiding all risks of fraud,;

" Assistant Professor, PhD, Faculty of Law, "Nicolae Titulescu™ University (e-mail: mircea.sinescu@sinescu-nazat.ro).
™ PhD candidate, Faculty of Law, "Nicolae Titulescu™ University (e-mail: danielonisor08 @gmail.com).

* http://www.venice.coe.int/WebForms/pages/?p=01_activities

2 adopted by the European Commission for Democracy through Law at its 52nd Plenary Session (Venice 18-19 October 2002), adopted
under CDL-AD(2002)23rev by the Parliamentary Assembly of the Council of Europe in its 2003 session — 1st part and by the Congress of

Local and Regional Authorities in Europe in its Spring session 2003.

3 Adopted by the Venice Commission at its 51st Plenary Session (Venice, July 5-6 2002).
4 http://www.venice.coe.int/webforms/documents/?pdf=CDL-AD%282002%29023rev-rom



Mircea-Constantin SINESCU, Mihai-Daniel ONISOR

129

vii. at least two criteria should be used to assess
the accuracy of the outcome of the ballot: the number
of votes cast and the number of voting slips placed
in the ballot box;

viii. voting slips must not be modified or
marked in any way by polling station officials;

ix. unused voting slips must never leave the
polling station;

X. polling stations must include
representatives of a number of parties, and the
presence of observers appointed by the candidates
must be permitted during voting and counting;

xi. military personnel should vote at their place
of residence whenever possible. Otherwise, it is
advisable that they be registered to vote at the polling
station nearest to their duty station;

xii. counting should preferably take place in
polling stations;

xiii. counting must be transparent. Observers,
candidates’ representatives and the media must be
allowed to be present. These persons must also have
access to the records;

Xiv. results must be transmitted to the higher
level in an open manner;

xv. the state must punish any kind of electoral
fraud.

Another aspect highlighted in the Explanatory
Report of the Code of Good Practice in Electoral
Matters is the equality of voting rights, which
“requires each voter to be normally entitled to one
vote and to one vote only. Multiple voting, which is
still a common irregularity in the new democracies,
is obviously prohibited — both if it means a voter
votes more than once in the same place and if it
enables a voter to vote simultaneously in several
different places, such as his or her place of current
residence and place of former residence.”®

Stressing out the state's obligation to ensure the
fairness of elections and to sanction any possible
fraud in electoral matters, the Venice Commission
argues that electors should be able to cast their votes
for registered lists or candidates, which means that
they must be supplied with ballot papers bearing
their names and that they must be able to deposit the
ballot papers in a ballot box at the premises that the
state has to make available for electoral operations.

Furthermore, electors must be protected from
threats and or constraints that are likely to prevent
them from either casting their votes or from casting
them as they wish, whether such threats come from
the authorities or from individuals. The state is
obliged to prevent and sanction such practices.

A first recommendation for preventing election
fraud is that the voting procedure be kept simple.

Thus, starting from the idea that political forces
involved in elections are represented equally in the
central electoral commissions and, as such,

substantial fraud is difficult, the fairness of the ballot
should be judged by two main criteria alone: “the
number of electors who have cast votes compared
with the number of ballot papers in the ballot box.
The first measure can be determined by the number
of signatures in the electoral register.

Human nature being what it is (and quite apart
from any intention to defraud), it is difficult to
achieve a total congruity between the two measures.
Any further control such as numbering the stubs of
the ballot papers or comparing the total number of
ballot papers found in the ballot box plus those
cancelled and unused with the number of ballot
papers issued to the polling stations may give some
indication, but one should be under no illusion that
the results of these various measures will coincide
perfectly.

The risk in multiplying the measures used is
rather that the differences in the totals, and in the end
the real irregularities, will not be taken seriously. It
is better to have strict control over two measures than
slack — and hence ineffective — control over a large
number of variables.

Any unused ballot paper should remain at the
polling station and should not be deposited or stored
in different premises. As soon as the station opens,
all the ballot papers awaiting use must be in full view
on the table of the senior station official. No ballot
papers should be stored in cupboards or in other
places.

The signing and stamping of ballot papers
should not take place at the point when the paper is
presented to the voter, because the signatory or the
person affixing the stamp might mark the paper so
that the voter could be identified when it came to
counting the votes, which would violate the secrecy
of the ballot.

The voter should collect his or her ballot paper
and no one else should touch it from that point on.

It is important that the polling station officials
include multi-party representatives and that observes
assigned by the candidates be present.”

The Commission also attaches considerable
weight to the postal voting or proxy voting, which,
however, is acceptable and encouraged only where
the countries organizing the election procedure are
capable to put in place measures designed to prevent
electoral fraud. This voting method is rather used in
western countries:

“It should be allowed only if the postal service
is secure — in other words, safe from intentional
interference — and reliable, in the sense that it
functions properly. Proxy voting is permissible only
if subject to very strict rules, again in order to
prevent fraud; the number of proxies held by any one
elector must be limited.

® Point 11 of the Explanatory Report adopted by the Venice Commission at its 52nd Plenary Session (Venice 18-19 October 2002.
¢ Points 32-36 of the Explanatory Report to the Code of Good Practice in Electoral Matters.
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Neither of these practices should be widely
encouraged, if problems with this postal service are
added to the difficulties inherent in this kind of
voting, including the heightened risk of “family
voting”. Subject to certain precautions, however,
postal voting can be used to enable hospital patients,
persons in custody, persons with restricted mobility
and electors resident abroad to vote, in so far as there
is no risk of fraud or intimidation. This would
dispense with the need for a mobile ballot box, which
often causes problems and risks of fraud. Postal
voting would take place under a special procedure a
few days before the elections.”’

The beneficiaries of the Code of Good Practice
are also informed that the use of mobile ballot boxes
should be avoided as much as possible, where they
involve a serious risk of fraud, in the absence of very
strict rules such as the attendance of several
members of the polling station election commission
representing different political groupings.

The Commission’s recommendations do not
lose sight of the military voting either, which, truth
to say, does not benefit from an incriminatory
protection under the Romanian criminal law, in the
sense of an express provision requiring that a special
supervisory commission be set up in order to prevent
the risk of superior officers’ imposing or ordering
certain political choices to be expressed during
elections.

With respect to electronic voting, the
Explanatory Report encourages the application of
this voting method, especially when a number of
elections are taking places at the same time, even
though certain precautions are needed to minimize
the risk of fraud, for example by enabling the voter
to check his or her vote immediately after casting it.
The recommendation in this case is to design the
ballot papers in such a way as to avoid confusion
and, if possible, to provide for a machine that could
print votes onto ballot papers, with ballot papers to
be placed in a sealed container where they cannot be
viewed or accessed. Note is made that this voting
method  should  necessarily  ensure  vote
confidentiality, in addition to vote security and
reliability.

Electronic voting methods are secure if the
system are capable to prevent deliberate attack and
if they can function on their own, irrespective of any
shortcomings in the hardware or software employed.
Furthermore, the voter must be able to obtain
confirmation of his or her vote and, if necessary,
correct it without violating in any way the secrecy of
the ballot. Last but not least, the electronic voting
system must be transparent, in the sense that it must
be possible to check whether the system and the
voting process are functioning properly.

In terms of vote counting, the Commission
recommends that votes should be counted at the
polling stations, to eliminate the need to transport the
ballot boxes and accompanying documents, thus
mitigating the risk of substitution of votes.

Vote counting, too, should be conducted in a
transparent manner. Another requirement, which,
unfortunately, has not be transposed in the Romanian
election law, is that voters registered in the polling
station be authorized to attend the counting
operation, along with the national and international
observers whose presence on the premises must be
allowed in all circumstances. One of the practical
precautions recommended is that the record of
proceedings should be written in ballpoint pen rather
than in pencil, as text written in pencil can be erased.

Another recommendation is to avoid as much
as possible treating too many ballot papers as invalid
or spoiled and to make an attempt, in case of doubt,
to ascertain the voter’s intention instead.

In terms of election security in relation to the
polling premises, the Code of Good Practice pays
particular attention to the polling stations, given that
the quality of the voting and of the vote counting
systems and the proper compliance with the electoral
procedure depend on how polling stations are
organized and operate. In this regard, the Code
speaks of a series of technical irregularities noticed
by international observers, such as “wrongly printed
or stamped ballot boxes, overly complex ballot
papers, unsealed ballot boxes, inadequate ballot
papers or boxes, misuse of ballot boxes, insufficient
means of identification of voters and absence of local
observers. All these irregularities and shortcomings,
in addition to political party electioneering inside the
polling station and police harassment, can seriously
vitiate the voting process, or indeed undermine its
integrity and validity.” 8

The Venice Commission also recommends that
the principle of strict vote confidentiality be applied
not only in vote casting, but also during the vote
counting  process, specifying  further that
noncompliance in this case must be punished by
disqualification of any ballot paper whose secrecy is
violated. In line with the secret suffrage principle,
family voting (whereby one member of a family
influences the vote cast by the other members) must
be prohibited and the list of persons actually voting
should not be published, given that this kind of
conduct, too, may represent a choice made by the
individual.

Another important issue tackled by the Venice
Commission deals with regulating the funding of
political parties, which, in the Commission’s view,
should be transparent and operate at two levels: “The
first concerns campaign funds, the details of which
must be set out in a special set of carefully

" Points 38-39 of the Explanatory Report to the Code of Good Practice in Electoral Matters.
8 Points 105-106 of the Explanatory Report to the Code of Good Practice in Electoral Matters.
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maintained accounts. In the event of significant
deviations from the norm or if the statutory
expenditure ceilings are exceeded, the election must
be annulled.

The second level involves monitoring the
financial status of elected representatives before and
after their term in office. A commission in charge of
financial transparency takes formal note of the
elected representatives’ statements as to their
finances. The latter are confidential, but records can,
if necessary, be forwarded to the public prosecutor’s
office.”®

In addition, the Commission recommends the
member states to arrange that specific public bodies
supervise the parties’ accounts, especially where the
funding of political parties is sourced from public
funds.

Efforts made by the Venice Commission to
consolidate and unify legislations in electoral
matters, as transposed in the Code of Good Practice
in Electoral Matters, were later followed by stronger
trends towards strengthening democracy through
electoral process surveys performed by experts in the
field.

Thus, under CDL-AD(2010)043, the Council
for Democratic Elections, at its 35th meeting
(Venice, 16 December 2010), and the Venice
Commission at its 85th Plenary Session (Venice, 17-
18 December 2010) adopted the Report on Figure
Based Management of Possible Election Fraud®°,
whose role was to assess the possibility of detecting
electoral frauds through statistical methods.

The experts in charge of carrying out the
survey that has materialized into the said Report
found that two of the most important obstacles in
conducting elections that are fully compliant with
the international standards of democracy are the lack
of electoral experience and/or the ambiguities or
omissions in written laws, both of which are
inevitably leading to elections that are distorting the
public will.

As such, in the opinion of the Venice
Commission and of the Council for Democratic
Elections, implementing a clear and unambiguous
legal framework plays a special role in the conduct
of genuine and honest elections.

The Venice Commission and the Council for
Democratic Elections recognize, however, that
“ambiguities in written law may be the result of lack
of electoral experience or legal drafting skills, in
particular during periods of political transition from
authoritarian regime to democratic form of
governance.

However, if advice to remove possible
ambiguities in legal framework is systematically

ignored, questions may arise with regard to the
nature of intentions to keep such ambiguities, as they
are generally conducive for fraud.

If ambiguities remain in the legal framework,
generally, the election administration would be
expected to clarify them. As this may amount to
determining the outcome of election, in particular if
the clarifications are provided after the vote, such
responsibility may test the limits of the authority of
the election administration.

Generally, international (including European)
standards for democratic elections do not provide for
specific antifraud measures. Rather, standards
emphasize on respect for fundamental civil and
political rights and provide general guidance for
establishment of sanctions for possible fraudulent
activities as well as legal remedies for complainants
against alleged fraud.” *

To identify possible fraud, the experts
consider it necessary to analyze the vulnerable stages
in an electoral process. Chronologically speaking,
the first stage in the electoral process that is most
prone to the risk of election tampering is the
registration of persons entitled to vote. At voter
registration stage, the following potential election
fraud hazards have been identified by the authors of
the Report:

”(a) To many voters entries in the polling
station voter lists due to inclusion of non-existing
voters, deceased voters, voters residing abroad
and/or voters included in the lists more than once
(multiple entries);

(b) Too few voters included in the voter lists,
resulting in disenfranchisement of eligible voters
through omissions from the voter lists;

(c) To many voters added to the voter lists on
election day, especially if on unclear grounds; and

(d) Manipulation of electoral constituency
borders to favor the incumbents on the basis of
incorrect numbers of population and/or registered
voters.” 2

To assess allegations of voter registration fraud
and prevent fraud linked to eligible voter registration
it is recommendable to update the Voter Register by
comparing it with the population census figures. In
the case of voters residing abroad, the Commission
gives examples of practices applied by some
countries, whereby, in the absence of international
standards, such voters are required to register
themselves with the diplomatic representation
offices in advance.

The alternative of allowing registration of
voters on the election day, which is practiced in some
states, may create conditions for electoral frauds. In
some states, legislation requires that the voter

° Point 109 of the Explanatory Report to the Code of Good Practice in Electoral Matters.

0 The Report was based on the comments made by 2 experts — Nikolai Vulchanov (Bulgaria) and Anders Eriksson (Sweden).
11 Points 17-19 of the Report on Figure Based Management of Possible Electoral Fraud.

12 Point 45 of the Report on Figure Based Management of Possible Electoral Fraud.
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registration be completed some period of time before
election day, after which the voter register is closed
and updates of records are not permitted any more,
such alternative being seemingly preferable for
transparency considerations.

In any case, in the opinion of the Venice
Commission, the following three aspects of an
election process are crucial for preventing possible
electoral fraud: transparency of the process,
accountability of all state officials involved in the
conduct of election and public confidence in the
process. The transparent and professional
performance of the Election Administration, the
public scrutiny of voter lists, use of appropriate
results forms, timely and comprehensive reporting of
results, the presence of election observers and the
parallel vote tabulation/counting are the key
conditions for any election process to be conducted
in full compliance with the principles of democracy.

The conclusions of the Report drafted by the
experts on identification of possible electoral frauds
are as follows:

“* Detection and prevention of possible figure
based fraud requires detailed analysis of the legal
provisions that have an impact on the election results
and outcome, in particular when voters’ choices
result in narrow margins;

* Voter registration fraud requires significant
resources; therefore issues related to potentially
incorrect voter registration figures are more likely to
arise from insufficient understanding of the system
for voter registration and sloppy performance of the
responsible authorities rather than due to
international fraud,;

References:

* The most efficient methods to combat figure
based election fraud stem from transparency of the
electoral process; and

* Distinction should always be made between
possible  fraud and insufficient  election
administration experience; reasonable allegations
for committed fraud should only be made after in-
depth analysis of the relevant circumstances.” 13

4, Conclusions

In line with the considerations above, the
constant recommendations made by international
and European bodies (European Commission for
Democracy through Law - Venice Commission) are
in the direction of creating a flexible, integrated,
consistent and transparent legal framework, that is
free of ambiguities; in other words, an electoral
legislation that, on the one hand, is easy to
understand by individuals, while, on the other hand,
prevents possible electoral fraud.

In conclusion we propose the transposition and
incorporation of the recommendations above under
the umbrella of an Election Code, leaving aside
election crimes, an issue to which lawmakers have
devoted a special title in the Revised Romanian
Criminal Code, which would nevertheless become
fully effective, if the entire regulatory framework in
election matters were consistent and uniform,
eliminating any blurring or irregularities in the
application of incriminating legal texts, so that the
election process may become the true expression of
the free will of the people.

= Recommendation REC (2003) 4 adopted by the Committee of Ministers on 8 April 2003 at the a

835th meeting of the Ministers’ Deputies;

= Code of Good Practice in Electoral Matters — Venice 2002, adopted by the European Commission
for Democracy through Law in its 52nd Plenary Session (Venice 18-19 October 2002), approved
under CDL-AD(2002)23rev by the Parliamentary Assembly of the Council of Europe at its 2003
meeting — 1st part and by the Congress of Local and Regional Authorities of Europe at its Spring

session 2003;

= Dosanto C. C., Simmons N. L. — Federal Prosecution on Election Offenses — Ed. a 7-a, Practicing

Law Institute, 2007;

=  Electoral Justice: e International IDEA Handbook, 2010;
= Election Crimes: An Initial review and Recommendations for Future Study — U.S. Election

Assistance Commission, December 2006;

= www.venice.coe.int/WebForms/pages/?p=01_activities;
= www.venice.coe.int/webforms/documents/?pdf=CDL-AD%282002%29023rev-rom.

13 Point 143 of the Report on Figure Based Management of Possible Electoral Fraud.
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Abstract

Since the early 1990s, a sharp increase in the Internet traffic has been experienced. Technology, once again, has
proven to be able to develop faster than regulation. In this endlessly evolving scenario, operators in the technology markets,
as well as end-users, often find themselves under-protected. Therefore, it comes as a major concern the need to regulate
those technological markets and, more specifically, the use —or abuse— of Internet.

All Internet traffic should be treated equally and that is, precisely, what network neutrality aims at. Consequently,
network operators may not take advantage of their position in the market to affect competition in related markets. All in all,
network neutrality is crucial to achieve the highest degree of competition. In the absence of network neutrality, the Internet
would find itself unable to qualify as a market merely driven by innovation, and it would unfailingly turn into one ruled by
deal making. Competition law claims that the higher the neutrality is — i.e., the more equal the treatment is, the better it is
for the consumer. If network operating companies create an exploitative business model, they might be able to block
competitors’ websites and services; in other words, it may facilitate adoption of anticompetitive practices — namely, the
abuse of their dominant position.

Transcending all the arguments raised against network neutrality —such as the prevention of an overuse of
bandwidth—, we will demonstrate that it must be deemed essential from a Competition law perspective. In addition, we will
argue, the imperative necessity of leaving the market under the tough scrutiny of competition authorities, which are best
placed to assess the anticompetitive character of the practices brought about by market operators.

Keywords: EU Competition law, network neutrality, Telecommunications Single Market, TSM Regulation, European
integration.

take advantage of the structure of the market —of

their commercial bonds vis-d-vis downstream
1. Introduction operators— to affect competition either in the market
of reference or in related market. Affiliated content
providers should not wilfully benefit from a
preferential treatment when it comes to traffic
management. That is, precisely, what network
neutrality aims at: the more neutral the network is,
the better for users, as it may enable them to enjoy a
wider scope for choice.

With regard to the European Union (EU), the
importance of the electronic communication
networks is likewise unremitting: they bring along
several benefits that range from a potential increase
in innovation, through a widening of access to
information, to a facilitation of the interaction of
content providers and end-users, who utilize the

The use of the Internet has experienced an
outstanding growth, due both to its worldwide
development as a means of communication and to its
validation as an engine of economic progress®. Such
increasingly important role played by the Internet
has raised the awareness of competition authorities
over the risk that operators of the network may
succumb to the temptation of distorting the
competitive dynamics of the market, unduly
favoring the network traffic of some content
providers over the applications or information of
others?. Ultimately, not only the Internet, but also all
the telecommunication networks, have been placed
in the spotlight of competition authorities®. All in all,
it is of major importance guaranteeing that all traffic
is treated equally — i.e., network operators may not

" PhD candidate, Faculty of Law, University of Deusto (e-mail: noemi.angulo@deusto.es).

™ PhD candidate, Faculty of Law, University of the Basque Country (e-mail: amaya.angulogarzaro@gmail.com).

1 Ben Scott, Mark Cooper and Jeannine Kenney, “Why Consumers Demand Internet Freedom Network Neutrality: Fact vs. Fiction”, in
Free Press (2006), accessed 3 February, 2016 http://www. freepress.net/sites/default/files/fp-legacy/nn_fact_v _fictio n_final.pdf, 7.

2 Directorate General for Internal Policies, Network Neutrality Revisited: Challenges and Responses in the EU and in the US, Study for the
IMCO Commission (2014), 11.

8 Some authors underline that it is not until 15 years ago that competition authorities have begun to monitor the internet sectors more
carefully. Vide Rolf H. Weber, “Competition Law Issues in the Online World”, in 20th St. Gallen International Competition Law Forum ICF
(2013), accessed 3 February, 2016, http://ssrn.com/abstract=2341978, 1. In this research paper we will make reference to “network” to refer,
primarily, to the Internet, but the fast development of electronic networks, such as the ones used for mobile communication, forces us to include
all those other networks that may also be captured by their provider.
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platform to telecommunicate*. However, the EU,
instead of irrevocably opening up the Telecomms
market to competition, has opted for regulating it
more intensely®.

In this study we will challenge the decision of
the EU institutions of adopting a Regulation. We
intend to identify what is the hurdle that has impede
the development of the Telecoms Single Market so
far. We will conclude that, albeit the adequacy of a
regulation to ensure harmonization, the mere
existence of the Telecoms Single Market is
dependent on the preservation and ensurance of the
network neutrality principle. Further, we will
demonstrate that it is high time to de-regulate the
market and to open it to the scrutiny of competition
authorities, which are best placed to assess, on a
case by case basis, whether the practices carried out
by network operators do actually harm the
competition dynamics.

2. The Telecoms Single Market, a chimera
in the EU agenda?

To date, the EU has experienced a low level of
network neutrality incidents, but there is a consensus
on the fact that network providers do have incentives
to anticompetitively  discriminate against
unaffiliated providers of complementary products
with a view of excluding them from their network®.
Further, the debate over the desirability of protecting
the neutrality of telecommunication networks was
not due to a worry about the Internet; instead, the
English Law of common carriage did include an
obligation for communication and transport network
providers to render the service without unduly
discriminating among their users’.

In this scenario, the EU is determined to take
the necessary measures to establish a Telecoms
Single Market that works under conditions of
vigorous competition and enables thus the creation
of a legal environment that guarantees access of all
European content providers to the network®. In short,
it aims at achieving a connected continent?®,

2.1. Electronic communication networks:
Internet as the paradigm of modern
telecommunication networks

When it comes to the telecommunications
sphere, EU regulatory philosophy is technologically
neutral’®. This implies that no difference will be
made regarding the diverse technology platforms —
i.e., the considerations made with regard to a specific
platform —e.g., the Internet— may be equally valid for
the other electronic communication networks!’. In
this research paper, when clarity requires a greater
exemplification, we will consistently resort to the
Internet as an example of a network, but the
conclusions drawn may be extensively applied to
any other type of electronic network.

The Internet is a platform that enables the
communication between two distinct groups of
actors, who provide each other with benefits: on one
side, content providers, who make use of the network
to upload information or applications; and, on the
other side, end-users, who access the network to
download such information or applications?.
Therefore, network providers are in charge of
rendering access to the network through the
provision of data transmission services to their
customers, who may be either content providers or
end-users®s,

The specificity of this type of multi-sided
markets is the creation of externalities — that is,

* Directorate General for Internal Policies, Network Neutrality Revisited... op. cit., 39; Rolf H. Weber, “Competition Law Issues in the
Online World”, op. cit., 2.

5 European Parliament, The EU rules on network neutrality: key provisions, remaining concerns (Briefing, November 2015).

& Barbara van Schewick, “Towards an Economic Framework for Network Neutrality Regulation”, op. cit., 2 and 35. Also, on the reasons
that explain the low level of network neutrality incidents within the EU, vide Directorate General for Internal Policies, Network Neutrality
Revisited... op. cit., 14.

" Kenneth R. Carter, J. Scott Marcus and Christian Wernick, Network Neutrality ... op. cit., 4.

8 This Telecoms Single Market will enable the attainment of other goals set out in the Digital Agenda for Europe; namely, the establishment of
a Digital Single Market where content, application and other digital services can freely circulate. Vide European Commission, Proposal for a
Regulation of the European Parliament and of the Council laying down measures concerning the European single market for electronic
communications and to achieve a Connected Continent, and amending Directives 2002/20/EC, 2002/21/EC and 2002/22/EC and Regulations (EC)
No 1211/2009 and (EU) No 531/2012, COM(2013) 627 final (Brussels, 11 September 2013), 2. Also, vide European Commission, “Net neutrality
in the EU”, in Agenda for EU — A Europe 2020 iniciative, accessed 4 February, 2016, https://ec.europa.eu/digital-agenda/en/eu-actions.

® Vide the title of the Proposal for a Regulation: “laying down measures concerning the European single market for electronic
communications and to achieve a Connected Continent”. European Commission, Proposal for a Regulation, COM(2013) 627 final, cit.

2 Framework Directive 2002/21, recital 18.

11 Kenneth R. Carter, J. Scott Marcus and Christian Wernick, Network Neutrality: Implications for Europe. (Bad Honnef: WIK
Diskussionsbeitrag, n. 314, 2008), 40.

12 A feature of high-tech markets is, precisely, their multi-sided nature. Vide Rolf H. Weber, “Competition Law Issues in the Online World”,
op. cit., 2.

18 Peggy Valcke, Liyang Hou, David Stevens and Eleni Kosta, “Guardian Knight or Hands Off: The European Response to Network
Neutrality — Legal considerations on the electronic communications reform”, in Communications & Strategies (no. 72, 4th quarter 2008, pp.
89-112) fn 1. In this paper we will not enter into the analysis of the physical operation of the network; therefore, by network providers we refer
to operators that provide Internet Access and transport services over the network. On the differences, vide Barbara van Schewick, “Towards
an Economic Framework for Network Neutrality Regulation”, in The 33" Research Conference on Communication, Information and Internet
Policy (TPRC 2005) (September 2005), 3.
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network effects!*. The higher the number of users —
participants— of a given network is, the higher the
value of the network is, as the number of parties with
whom the subscriber could potentially interact has
increased®.

As a consequence of those externalities, first,
users of a particular network may be less likely to opt
for a network different from the one of the leading
provider — manly due to the switching costs; and,
second, a provider that offers access to a wide
number of users has an significant market power not
only in the segment of the provision of the network,
but also in the related segment of the provision of
content!®. These barriers to entry hinder the access of
new operators to the segment of the network
provision and, in addition, are prone to generate
distortions in the competitive dynamics of the
market'’.

In relation with the switching costs, they may
be either inherent or strategic —that is, they may arise
from the nature of the product or the market (such as
the need to inform other users of new contact
information of learning costs) or they may be created
by the network provider to keep users from changing
providers (such as contract cancellation fees).
Furthermore, the network itself requires a certain
size to be efficient, so newly created networks are
less likely to grab the attention of users so as to
encourage them to change their network provider.
While strategic switching cost may be efficiently
addressed through regulation —by, for example,
simply banning their inclusion in the contracts for
the provision of the network—, inherent switching
costs, specially those arising from the nature of the
market, unfailingly require a case by case analysis.
Whereas regulatory responses are intended to apply
indistinctly, competition responses are tailored to the
factual circumstances of the case. A regulatory ex
ante intervention is only justified to the extent that
its social benefits are larger than the costs, as
burdensome rules that diminish network providers’

return may reduce network providers’ incentives to
innovate at the network level and to deploy network
infrastructure?®.  Contrariwise, an ex post
intervention of the competition authorities serves a
double purpose: on one hand, it may not constrain
the incentives of network providers to innovate, as
they will be allowed to look for the most convenient
way to expand their profits, with the sole limitation
of respecting the competition dynamics of the
market; and on the other hand, it may also foster
application-level innovation, as content providers
will benefit from a undistorted neutral network?:.

As for the significant market power of network
operators, it is certain that in markets where no
network provider has a dominant market share
operators are more inclined to look for
interoperability and interconnection options?.
However, it is also unquestionable that network
providers will seek to enlarge their networks in order
to capture the externalities derived from the size of
the network, to the detriment of both active and
potential operators. Provided that they cannot further
expand the size of their network, network providers
will proceed to project their market power in the
adjacent related segment of the provision of
contents.

In such a scenario, it comes as indispensable
the preservation of a neutral network, which will
hamper an unconstrained expansion of the network
providers” market power throughout the segment of
the provision of content. Some detractors of network
neutrality regulations have claimed their need to
discriminate among network users with a view of
managing the capacity of the network, which is
limited?3. Nevertheless, network neutrality claims do
not hinder such management need since network
operators are indeed allowed (and, to the extent that
the bandwidth is limited, obliged) to prioritize —not

14 Kenneth R. Carter, J. Scott Marcus and Christian Wernick, Network Neutrality... op. cit., 11.
15 The mere act of joining a network boosts the value of the network to all network users, even if they were not parties to the transaction,
as explained in Kenneth R. Carter, J. Scott Marcus and Christian Wernick, Network Neutrality... op. cit., 12. Also vide Rolf H. Weber,

“Competition Law Issues in the Online World”, op. cit., 2.

16 Rolf H. Weber, “Competition Law Issues in the Online World”, op. cit., 5.

1 The literature refers to vertical conflicts —between players in the same value chain, such as a network provider and a content provider—,
horizontal conflicts —between players at the same level of the value chain, such as two network providers— and diagonal conflicts —between
players in different, but interconnected, value chains, such as a network provider and the user of a different network provider—. Vide Kenneth
R. Carter, J. Scott Marcus and Christian Wernick, Network Neutrality... op. cit., 18-23.

18 Kenneth R. Carter, J. Scott Marcus and Christian Wernick, Network Neutrality... op. cit., 12-13; Rolf H. Weber, “Competition Law Issues

in the Online World”, op. cit., 4.

1 Rolf H. Weber, “Competition Law Issues in the Online World”, op. cit., 5.
2 Barbara van Schewick, “Towards an Economic Framework for Network Neutrality Regulation”, op. cit., 35-38. On the seven
communication markets that the European Commission considered susceptible to ex ante regulation, vide Directorate General for Internal

Policies, Network Neutrality Revisited... op. cit., 89.

2L On the conception of the Internet as a general-purpose technology and its implications in relation with innovation, vide Barbara van
Schewick, “Towards an Economic Framework for Network Neutrality Regulation”, op. cit., 38-39.
22 Directorate General for Internal Policies, Network Neutrality Revisited... op. cit., 40.

2 The bandwidth is limited. The Internet, as well as other electronic networks, is a good whose use and consumption limits the access of
other users —rival good—. On the rival character of the Internet, vide Noemi Angulo Garzaro, Amaya Angulo Garzaro and David Férnandez
Rojo, “Neutralidad en la red y competencia en la UE: la regulacion del mercado de las comunicaciones electronicas tras el Reglamento sobre
el Mercado Unico de las Telecomunicaciones”, in Revista de Derecho de la Competencia y la Distribucion (La Ley, n. 17, 2015), 3.
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discriminate— the execution of the contents that run
through their network?.

The neutrality of the network may be sought
through regulatory measures or its preservation may
rather be left in the hands of competition authorities.
Whereas in the realm of a monopolistic market,
where there is just a single network provider, a
regulatory intervention is imperative in order to
accomplish the liberalization of the market, in so far
as the market gradually opens to competition,
regulatory intervention must diminish®. In
conclusion, regulation is a necessary step in the
transition from a monopolistic market to normal
competition. Indeed, in the European arena there
existed various monopolistic telecoms markets —
nearly as many monopolistic markets as Member
States?. It must be borne in mind that the ultimate
goal is the establishment of a Telecoms Single
Market, working under conditions of vigorous
competition?”. Consequently, we will proceed to
analyze to what extent the initial picture —that is, the
several existing monopolistic national telecoms
markets— has changed — i.e., whether national
telecoms markets have been finally liberalized and,
nowadays, are effectively competitive. Only if
national telecoms markets are competitive, we may
proceed to the next step towards the attainment of the
Telecoms Single Market: an EU-wide telecoms
market, where no undertaking is favorized, nor
wilfully discriminated, due to nationalistic interests.

2.2. The pursuit of the Telecoms Single Market:
from several monopolistic national markets to a (non-
yet) competitive EU-wide electronic communications
market

In the pursuit of a Telecoms Single Market, the
EU has adopted different regulatory instruments,
whose binding force varies from one instrument to
the other, as well as it does the objective of the EU

national markets to trying to accomplish a single
competitively working EU-wide telecoms market.

The first legislative package was passed in
1998. It was formed by one general and four specific
directives: the Framework Directive 2002/21 and the
Authorisation Directive 2002/20, the Access
Directive 2002/19, the Universal Service Directive
2002/22 and the Directive 2002/58 on privacy and
electronic communications?®. By passing such a
regulatory package, the EU aimed at designing a
European Framework for electronic
communications, which was ultimately intended to
make the first move in the path towards the
attainment of the Telecoms Single Market — i.e., the
liberalization of the Member States’ national
telecommunication markets?®. National telecoms
markets were, in the majority of cases, monopolist°.
However, such legislative package did not
specifically address network neutrality3?,

In 2007, the Commission suggested a review
of the legislative package. In the context of the
review, proponents of network neutrality raised their
awareness in respect of the identification of
violations of network neutrality, and different
alternatives were thus considered: (1) to impose
specific network neutrality rules; (2) to maintain the
existing regime unchanged, or (3) to maintain the
existing regime, but make the appropriate
improvements with regard to consumer rights®2,
Finally, a midway option was preferred and, in 2009,
a new regulatory framework was passed.

The regulatory framework enacted in 2009 put
in place measures intended (a) to ensure that
consumers are fully informed of the relevant
practices of their network operator; (b) to reduce the
strategic switching costs; (c) to empower national
regulators to impose minimum Quality of Service
standards on network operators; (d) to establish the

institutions: from liberalizing the monopolistic

24 Such prioritization is referred to as ‘Quality of Service’. Vide Noemi Angulo Garzaro, Amaya Angulo Garzaro and David Férnandez
Rojo, “Neutralidad en la red y competencia en la UE... op. cit., 3-4.

% Martin Cave, “Economic aspects of the new regulatory regime for electronic communications services”, in P.A. Buigues and P. Rey, The
Economics of Antitrust and Regulation in Telecommunications - Perspectives for the New European Regulatory Framework (Cheltenham,
Edward Elgar, 2004, 27-41), 30.

% On the explanation of the reasons that favorized the creation of such monopolies or, in some cases, duopolies, vide Ben Scott, Mark
Cooper and Jeannine Kenney, “Why Consumers Demand Internet Freedom Network Neutrality: Fact vs. Fiction”, op. cit., 7. It is submitted
that the number of physical networks to transmit contents is very small and non-competitive.

2 Martin Cave, “Economic aspects of the new regulatory regime for electronic communications services”, op. cit., 30.

28 Directive 2002/21/EC of the European Parliament and of the Council of 7 March 2002 on a common regulatory framework for electronic
communications networks and services (Framework Directive), Official Journal of the European Communities, L 108/33, 24 April 2002;
Directive 2002/20/EC of the European Parliament and of the Council of 7 March 2002 on the authorisation of electronic communications
networks and services (Authorisation Directive), Official Journal of the European Communities, L 108/21, 24 April 2002; Directive
2002/19/EC of the European Parliament and of the Council of 7 March 2002 on access to, and interconnection of, electronic communications
networks and associated facilities (Access Directive), Official Journal of the European Communities, L 108/7, 24 April 2002; Directive
2002/58/EC of the European Parliament and of the Council of 12 July 2002 concerning the processing of personal data and the protection of
privacy in the electronic communications sector (Directive on privacy and electronic communications), Official Journal of the European
Communities, L 201/37, 31 July 2002.

2 Martin Cave, “Economic aspects of the new regulatory regime for electronic communications services”, op. Cit., 27.

% Noemi Angulo Garzaro, Amaya Angulo Garzaro and David Férnandez Rojo, “Neutralidad en la red y competencia en la UE... op. cit.,
7; Martin Cave, “Economic aspects of the new regulatory regime for electronic communications services”, op. cit., 30.

%1 Directorate General for Internal Policies, Network Neutrality Revisited... op. cit., 90.

32 Kenneth R. Carter, J. Scott Marcus and Christian Wernick, Network Neutrality... op. cit., 52-53.
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right of end-users to access content and applications
of their choice®:.

In April 2011, the Commission asked the Body
of  European  Regulators for  Electronic
Communications (BEREC) to undertake a fact-
finding exercise with regard to the attainment of an
open and neutral Internet®. The BEREC, after its
traffic management investigation, published in May
2012 a report concluding that there was an
undeniable problem regarding open Internet in
Europe®. Right after that report, in Spring 2013, the
European Council requested the Commission to
make a proposal for achieving, once and for all, a
single market in the telecommunications sector and,
in September 2013, the Commission finally adopted
a legislative package aimed at building a connected,
competitive continent, where all traffic would be
treated equally and no unjustified, disproportionate
discrimination would be allowed®®.

The form of the legislative instrument was
openly debated, as several delegations raised their
concerns in relation with the adoption of a
regulation®”. Transcending those reticence’s, the
Commission, in its Impact Assessment, concluded
that the most adequate instrument was a regulation
and, accordingly, on 27 October 2015, the Telecoms
Single Market Regulation, which contains the first
EU-wide net neutrality rules, was finally passed,
after undergoing two reading votes in the European
Parliament, who introduced, in its first-reading vote,
amendments banning zero rating and defining
specialized services as physically and logically
separate to the Internet®®. However, the Council of
Ministers revised the amended text and, in a trilogue
with the Commission and the Parliamentary

Committee Chair, made it resemble the original
proposal®. Likewise, the introduction of potential
amendments in the second-reading vote of the
Parliament equally failed.

The final text is subject to controversy, as, on
one side, its ample ambiguity hinders a direct
application by the Member States of key aspects —
e.g., the Regulation introduces multiple exceptions,
which are to be appreciated by the network provider,
to the general principle of equal treatment of the
traffic; and, on the other side, it implies the adoption
of additional rules, what could impede the ultimate
transition from regulation to competition law®.
Indeed, while harmful divergence among Member
States must be combated, if a competitive Telecoms
Single Market is to be achieved, flexibility needs to
be ensured*’. From our standpoint, the solution does
not rest in the adoption of further pieces of
legislation — i.e, in regulating the market more
fiercely, instead, as we will address in the following
section, the time for a de-regulation, for leaving the
market in the hands of competition law (and of
competition authorities), has come.

3. The de-regulation of the Telecoms
Market: rowing fiercely, but purposefully,
against the current

Market regulation takes place in a three-stage
process: (1) market definition; (2) market analysis;
and (3) imposition, when needed, of remedies®.
When, after analyzing the market, one concludes that
it has proven to be self-correcting — that is, when,
thanks to the correcting powers of the market itself,

3 Directorate General for Internal Policies, Network Neutrality Revisited... op. cit., 14.

3 European Commission, “Net neutrality in the EU”, op. cit.

% Body of European Regulators for Electronic Communications, A view of traffic management and other practices resulting in restrictions
to the open Internet in Europe. Findings from BEREC’s and the European Commission’s joint investigation, BoR (12) 30 (29 May 2012).

% European Commission, COM(2013) 627 final, cit.; European Commission, Communication from the Commission to the European
Parliament, the Council, the European Economic and Social Committee and the Committee of the Regions on the Telecommunications Single
Market, COM(2013) 634 final (Brussels, 11 September 2013), 2. Also, vide Noemi Angulo Garzaro, Amaya Angulo Garzaro and David
Férnandez Rojo, “Neutralidad en la red y competencia en la UE... op. cit., 7-8.

37 Council of the European Union, Draft Progress Report on Proposal for a Regulation of the European Parliament and of the Council
laying down measures concerning the European single market for electronic communications and to achieve a Connected Continent, and
amending Directives 2002/20/EC, 2002/21/EC and 2002/22/EC and Regulations (EC) No 1211/2009 and (EU) No 531/2012, Hellenic
Presidency, 9950/14, 2013/0309 (COD), 8-9. Also, vide Noemi Angulo Garzaro, Amaya Angulo Garzaro and David Férnandez Rojo,
“Neutralidad en la red y competencia en la UE... op. cit., 8.

% Allin all, “A Regulation, by its directly binding nature without the accompanying need for a transposition at national level, addresses the
need for quick implementation. By virtue of its direct applicability, a Regulation also reduces the risk of national divergences and thus
fragmentation”, vide European Commission, Commission Staff Working Document — Impact Assessment: Accompanying the document
Proposal for a Regulation of the European Parliament and of the Council laying down measures concerning the European single market for
electronic communications and to achieve a Connected Continent, and amending Directives 2002/20/EC, 2002/21/EC and 2002/22/EC and
Regulations (EC) No 1211/2009 and (EU) No 531/2012, SWD(2013) 331 final (Brussels, 11 September 2013), 57-58 and 88. Also, vide
European Parliament, The EU rules on network neutrality... op. cit.; Christopher T. Marsden, “Comparative Case Studies in Implementing Net
Neutrality: A Critical Analysis”, in TPRC 43: The 43rd Research Conference on Communication, Information and Internet Policy Paper
(March 31, 2015), accessed 26 February, 2016, http://ssrn.com/abstract=2587920, 4.

% Christopher T. Marsden, “Comparative Case Studies in Implementing Net Neutrality... op. cit., 16.

0 Kenneth R. Carter, J. Scott Marcus and Christian Wernick, Network Neutrality... op. cit., 53.

“l Directorate General for Internal Policies, Network Neutrality Revisited... op. cit., 15.

42 Kenneth R. Carter, J. Scott Marcus and Christian Wernick, Network Neutrality... op. cit., 40. For Prof. Hou, the three-stage process is as
follows: (1) definition of the relevant market, (2) designation of the undertaking(s) with Significant Market Power (SMP) and (3) imposition
of obligations upon undertakings with SMP. Vide Liyang Hou, “On Market, Competition and Regulation in the EU Telecom Sector” (February
4, 2015), accessed 1 March 2016, http://ssrn.com/abstract=2560667, 2.
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there is low likeliness that the harm to competition is
long-lasting, competition laws are preferred —rather
than sector regulation— to react to anti-competitive
behavior®,

The core goal of proponents of network
neutrality is the observance of the principle of non-
discrimination when network providers manage the
traffic that flows over their limited network.
Competition both in the segment of the provision of
contents and in the segment of the provision of the
network must be granted — or, to put it in other
words, network providers must refrain from either
excluding competitors by abusing of their market
power or projecting such market power in adjacent
markets to unduly discriminate among market
operators*. It is submitted that, in order to address
those distortions of competition, competition
authorities are best placed*.

Competition authorities are empowered to
assess, in view of the factual circumstances of the
case, whether, in order to be cleared, the
prioritization strategies carried out by network
operators do meet the transparency standars and,
similarly, whether such strategies are proportionate
to the aim —deal with traffic congestions— and non-
discriminatory.  Sometimes, normal  business
strategies may be confused with anticompetitive
practices, mainly due to the fact that market
operators adopt future-oriented measures that cry for
a balance between the benefits —in terms of
incentives to innovate— and the harm to
competition*®. In any case, a foreclosure of the
market —impeding or hardening the entry of
operators to the market or, if they are already active,
the provision of their services— indicates the
existence of an anti-competitive behavior?’. In a
market opened to free competition, network
providers would not be allowed to hide behind
favorable regulatory provisions to shield from the
competition authorities’ scrutiny.

The adoption of overtly stringent legislation
hinders a flexibilized application of the competition

principles that ground the attainment of a Telecoms
Single Market working under conditions of vigorous
competition®®. Further, it may thwart operators’
incentives to innovate, which comes as essential in
this endlessly innovation-based competitive high
tech markets*. Likewise, too traditional an approach
on the side of competition authorities may also
impair the dynamics of the market; competition
authorities must be thus ready to adapt their
assessment and enforcement actions to the fast
evolving technological progress, not undermining its
development®°.

In conclusion, the achievement of a
competitive Telecoms Single Market mandates its
de-regulation and ultimate opening to competition.
First, the once fragmented national markets have
already been effectively liberalized. Second, the fast
development of the high tech markets prevents the
perdurance  of long-lasting  anti-competitive
practices that could justify a regulatory intervention.
And, finally, measures taken by national regulatory
authorities, which could have been justified on the
basis of a pure national public interest, risk to be
deemed anti-competitive for the sake of establishing
an EU-wide Telecoms Single Market.

4. Conclusions

The EU has embarked on the task of regulating
the Telecoms Single Market more intensely. At the
beginning of the telecoms markets liberalization
process, the existence of several national markets
obliged Member States to resort to regulation in
order to open their national markets to competition.
Today, focus is placed on the achievement of an EU-
wide telecoms market —rather than several national
markets—, working under conditions of vigorous
competition.

Itis submitted that the Telecoms Single Market
will only be established if —counter to the latest
decision of the EU regarding the adoption of a
Regulation— the practices of market operators are

43 Several legal commenters have supported this view, vide Nicolai Van Gorp and Olga Batura, Challenges for Competition Policy in a
Digitalised Economy, Study for the European Parliament, IP/A/ECON/2014-12 (2015), accessed 1 March, 2016, http://www.euro
parl.europa.eu/RegData/etudes/STUD/2015/542235/IPOL_STU%282015%29542235_EN.pdf, 62-63. Contra, arguing the lack of expertise
with digital technologies of competition authorities, Lapo Filistrucchi, Damien Geradin and Eric Van Damme, “Identifying Two-Sided
Markets”, in TILEC Discussion Paper No. 2012-008 (February 21, 2012), accessed 1 March, 2016, http://ssrn.com/abstract=2008661, 9-12;
OECD, The Digital Economy, OECD Hearings, DAF/COMP(2012)22 (2012), accessed 1 March, 2016, https://www.oecd.org/daf/competition/
The-Digital-Economy-2012.pdf, 147.

4 Nicolai Van Gorp and Olga Batura, Challenges for Competition Policy in a Digitalised Economy, op. cit., 29-33; Nicolai Van Gorp and
Stephanie Honnefelder, “Regulation and Competition: Challenges for Competition Policy in the Digitalised Economy”, in Digiworld Economic
Journal (no. 99, 3rd Q. 2015), 155.

4 Stephen G. Breyer, “Antitrust, Deregulation, and the Newly Liberated Marketplace”, in California Law Review (Vol. 75, Issue 3, May
1987), 1007; Giinter Knieps and Volker Stocker, “Network Neutrality Regulation: The Fallacies of Regulatory Market Splits”, in
Intereconomics (2015), 47.

6 Nicolai Van Gorp and Stephanie Honnefelder, “Regulation and Competition... op. cit., 155.

4 Nicolai Van Gorp and Olga Batura, Challenges for Competition Policy in a Digitalised Economy, 68.

48 On the reasons that explain why economis objectives aimed by competition and economic regulation are better achieved indirectly, that
is, through competition law, vide Stephen G. Breyer, “Antitrust, Deregulation, and the Newly Liberated Marketplace”, op. cit., 1006.

“ Nicolai VVan Gorp and Olga Batura, Challenges for Competition Policy in a Digitalised Economy, 67-68; Nicolai Van Gorp and Stephanie
Honnefelder, “Regulation and Competition... op. cit., 156.

%0 OECD, The Digital Economy, op. cit., 108.
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supervised by competition authorities. From our
standpoint, the adoption of a Regulation does not
contribute to the ultimate attainment of the Telecoms
Single Market: while regulation is indispensable in
the transition from several fragmented monopolist
national markets to several liberalized national
markets, the achievement of an EU-wide telecoms
market implies its opening to the forces of
competition.

All in all, competition authorities are best
placed to adapt their analysis of a particular
prioritization conduct that, albeit necessary, may
unduly harm the competition dynamics in the
Telecoms Single Market by obviating network
operators’ obligation of non-discrimination among
competitors. That is, competition authorities may

balance whether the prioritization strategies carried
out by network operators are indeed proportionate to
the aim —deal with traffic congestions—.

The EU, as said, has opted for the regulatory
instrument that ensures best an integration of the
national legal systems. However, not only did it opt
for a more stringent normative instrument, but also
the Regulation itself is not absent of controversy,
and, as pointed out by the literature, its ambiguity
is expected to give rise to interpretative problems
that may harden its uniform application throughout
the Union.

Time (and research conducted hereafter) will
tell to what extent this has been a missed opportunity
of deregulating the telecoms market and leaving it in
the hands of competition authorities.
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CONSIDERATIONS WITH REGARD TO THE USUFRUCT OVER THE
RIGHT OF VOTE AS GUARANTY APPLIED IN THE BUSINESS
ACTIVITY

Florin CONSTANTINESCU"

Abstract

The aim of the present article is to scrutinize the usufruct over the right of vote related to a share as legal concept
(from foregoing and current Romanian legislation and doctrine standpoint) and to highlight also the legal traits and the
effective benefits provided as guaranty. To the same extent, the consolidation of the legal regime of this concept as guaranty
is also the pursued objective.

Although the usufruct over the right of vote has been not considered as a valid guaranty, the companies from Romania
(mostly the banks) used this mechanism as guaranty within the (sophisticated) lending transactions.

It is worthy to be mentioned that the right of vote may be related to a share belonging to a joint-stock company or to
a social part belonging to a limited liability company.

The main scope of such guaranty is to strengthen the creditor’s rights besides other established hard collaterals
(mortgages over real estates, shares, receivables etc.). Thus, the creditor may influence the corporate will of a company
(within the general shareholders meeting).

Moreover, the guaranty has to be set up in the form of a notarized deed (authenticated by a Notary Public) aiming to
be considered a writ of execution and to enable the creditor to commence the foreclosure if needed.

Having in mind the above, this paper mainly regards: the content of the right of vote related to a share, security,
social part, the applicability of the usufruct to the shares belonging to different companies (joint-stock companies listed or
not listed to the Stock Exchange, other companies of capitals and persons), the relevant differences between the usufruct as
dismemberment of the ownership right and the usufruct as guaranty, the significant aspects regarding the guaranty

agreement, proposals to amend the legislation.

Keywords: Usufruct, Joint-Stock Company, Limited Liability Company, Shares, Social Parts.

1. Introduction

1.1. Which is the area/domain covered by the
theme of the present study?

The present study aims to analyze the legal
framework related to the usufruct over the right of
vote related to a share, security, social part or part of
interest belonging to a company and to provide
arguments in order to consolidate the status of
guaranty of this legal concept. In accordance with
the Romanian New Civil Code, the usufruct is
considered a dismemberment of the ownership right.
On the basis of the usufruct right, the holder of the
usufruct right has the exclusive use of the asset
inclusively the right to enjoy the benefits deriving
from the use of the asset (“to pick up the fruits™).

Following this judgement, the usufruct over
the right of vote tends to secure the reimbursement
obligation of a society towards a creditor. Taking
into consideration all these traits, the guaranties area
(pertaining to the civil law) is the first covered area
on one hand. On the other hand, such guaranty is
applicable to the shares, securities etc., which form
the share capital of the societies regarding the
commercial activity (professional traders). Having
in view the field of applicability we deem that the
commercial law is the second covered area.

So there is a mixtum compositum between the
civil traits of the guaranty and the commercial aspect
regarding the applicability of this guaranty. Such
mixture does not involve a contradiction in legal
terms but it highlights a necessary complementarity.

1.2 Which are the importance of the study and
the pursued objectives?

The envisaged importance of the study
consists in:

(i) fortifying the legal status of the usufruct
over the right of vote as a guaranty;

(ii) fostering the visibility and the utility of
such guaranty both within the sophisticated
transactions and ordinary (domestic) transactions;

(iii) providing ancillary legal arguments and a
new perspective over such guaranty aiming to be
extensively utilized by the legal professionals
(practitioners,  theoreticians,  students)  and
companies (joint-stock companies, limited liabilities
companies etc.) in current activity.

The pursued objectives of the study are:

(i) to consolidate the legal regime of this
guaranty that may enhance the creditor’s rights both
when such guaranty is accompanied by a movable
mortgage over the shares/social parts/securities and
when it is not;

(ii) to emphasize the effective benefits;

“ PhD Student, Faculty of Law, Nicolae Titulescu” University of Bucharest (e-mail: florinconstantinescul10@hotmail.com).
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(iii) to analyze the form of the guaranty
agreement, the relevant clauses/situations that
may occur;

(iv) to depict the publicity formalities.

1.3. By which modality the answer to the
aforesaid objectives shall be provided ?

The main envisaged modalities to reach the
objectives are:

(i) researching the relevant civil and
commercial doctrine prior to the new Civil Code;

(ii) researching the relevant provisions from
the new Civil Code, the commercial legislation;

(iii) researching the relevant practices in the
area.

The research will be made through
comparative method, logical method and historical-
teleological method.

1.4. The main directions of the doctrine in the
area are as follows:

1.4.1. Prior to the entering into force of the new
Civil Code (01.10.2011):

In conformity with the foregoing Article 124,
1%t paragraph (abrogated through Law no.71/2011
commencing with 01.10.2011) from the Law
n0.31/1990 on companies, further amended and
completed, the holder of the usufruct right over the
shares held the wvote within the ordinary
shareholder’s meetings whilst the legal owner of the
shares kept the right of vote within the extraordinary
shareholders meetings.

The above-mentioned Article 124, 1%
paragraph was justified by the fact that the holder of
the usufruct right was interested to collect the
interests produced by the shares; therefore, he had
the right to vote within the general assembly that
decides on the distribution of the dividends and also
on the administration current issues of the
companies. Also, this article was applicable to the
shares issued in dematerialized form (which are
considered fungible assets).!

1.4.1.1. The said article regards the shares
(specific to the joint-stock companies which are not
listed to the Stock Exchange), the securities (specific
to the joint-stock companies listed to the Stock
Exchange) and the shares specific to a company
limited by shares, pursuant to the Article 187 from
Law n0.31/1990. Based on the principles of the legal
interpretation the same article was not applicable to
the social parts related to the limited liability
companies and to the parts of interest related to the
companies of persons.

1.4.1.2. With regard to the form of the usufruct
agreement, the doctrine did not extensively analyze
such aspect.

We highlight that the legal practice in the area
was to be signed notarized deeds (authenticated by a

Notary Public) aiming to be considered a writ of
execution.

1.41.3. With regard to the publicity
formalities, the usufruct agreement was enrolled to
the shareholder’s registry so any creditor/person
who justified an interest might investigate such
registry. It was not allowed by the law to enroll the
usufruct agreement with the Electronic Archive of
Real Movable Securities.

1.4.2. After the entering into force of the new
Civil Code (01.10.2011):

1.4.2.1. In accordance with the Article 741, 1%
paragraph from the new Civil Code, the right of vote
related to a share, other security, to an undivided
quota from the ownership right or related to any
other asset belongs to the holder of the usufruct right.

Nonetheless, the legal owner is the holder of the
vote that has as effect the modification of the
substance of the main asset such as the share capital
or the co-owned asset or the modification regarding
the destination of such asset or the cessation of the
company, the reorganization or the cessation of the
legal entity or of an enterprise, on case by case basis
(Article 714, 2" paragraph from the new Civil Code).

1.4.2.2. Concerning the form of the usufruct
agreement and the publicity formalities we reiterate
the considerations mentioned with the above points
1.4.1.2.and 1.4.1.3.

2. The usufruct. Concept

2.1. Overview of the legal provisions pursuant to
the former Civil Code

2.1.1. First of all, the right of ownership was
defined as a right held by a person based on which
this person enjoys and disposes of an asset, but
within the limits as provided by the law (Article 480
from the former Civil Code).

The doctrine considered that the ownership
right is the most complete real right because it
comprises all the 3 attributes: the possession, the use
and the disposition that may be used by the holder in
the entire plenitude of these attributes, being
exclusive towards any other persons’ rights over the
same asset?.

The conception of the prior Civil Code was in
the direction to streamline and diversify the
applicability of the ownership right by enabling the
third parties (other than the legal owner) to utilize
one or two of the attributes of the ownership right.

Thus the dismemberments of the ownership
right are these real principal and derived rights over
a third party’s assets, opposable to anyone,
inclusively to the owner, that are established or
attained through their separation or through the

1 Stanciu D.Carpenaru et.al., The Law Of The Companies. Commentary On Articles (Bucharest: C.H.Beck Publishing House, 3" edition,

2006), 375.

2 Corneliu Barsan,Maria Gaita, Mona Maria Gaita, Civil Law.The Real Rights (lasi:The European Institute, 1997), 153.
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limitation of one attributes from the legal content of
the ownership right.?

2.1.2 Following the provisions of the Article
517 from the foregoing Civil Code, the usufruct was
defined as a persons’ right to enjoy the asset owned
by a third party as the owner himself having the duty
to conserve the substance of the asset. The usufruct
may regard movable or immovable assets (Article
520 from the former Civil Code). So the essence of
the usufruct was the right to use an asset and to enjoy
the benefits produced by the assets.

At the cessation of the usufruct by any reason,
the asset must be restituted to the legal owner (Article
557 and the following from the former Civil Code).

2.1.3. The usufruct is applicable only to the
assets that form the object of the private property.

Taking into consideration that the assets that form
the object of the public property may be not alienated
(as provided by the Article 136, 4™ paragraph from the
Constitution of Romania), such assets may not
represent the object of the usufruct right.

2.2. Overview of the legal provisions pursuant to
the new Civil Code

2.2.1. In conformity with the Article 703 from
the new Civil Code, the usufruct is the right to use
other persons’ asset and to enjoy the benefits
produced by the asset, having the obligation to
conserve the substance of the asset.

Following the conception of the former
legislation, the usufruct may regard the movable or
the immovable goods, corporal or incorporeal,
inclusively a patrimonial mass, a factual universality
or an undivided quota of them, in conformity with
the Article 706 from the new Civil Code.

Regarding the incorporeal assets, the novelty
consists in the fact that the usufruct may be
established over receivables, capital, lifelong
annuity, fond of commerce or right of vote.

2.2.2. The usufruct is essentially temporary
and the holder of the usufruct right is undertaken to
restitute the assets at the cessation of the usufruct.

2.2.3. In lack of a contrary stipulation, the
holder of the usufruct right has the exclusive use of
the asset, inclusively the right to enjoy the benefits
produced by the assets, based on the Article 709
from the new Civil Code.

2.2.4. The usufruct may be not transmitted
mortis causa, but the assignment of the usufruct
is allowed only by legal acts signed between
alive persons.?

2.3. It has to be mentioned that the Law
31/1990 comprised a legal provision (Article 124, 1%
paragraph) based on which the usufruct over the
shares granted to the holder of the usufruct the right
to vote within the ordinary shareholders meeting
whilst the legal owner of the shares had the right to
vote within the extraordinary shareholders meeting.
This article was abrogated through Law no.71/2011
starting with 01/10/2011 the argument being that the
usufruct right is distinctively regulated by the new
Civil Code.

2.4. In comparison with the former Article
124,1% paragraph from the Law no. 31/1990 on
companies that comprised a a limitation meaning the
usufruct right was applicable only to the shares
pertaining to a joint stock company and limited by
shares company, the Article 741, 1% paragraph from
the new Civil Code stipulates that the right of vote
related to a share, other security, to an undivided
quota from the ownership right or related to any
other asset belongs to the holder of the usufruct
right.

So we consider that there is an extension of the
applicability of the aforesaid article meaning the
right of vote may regard the social part (related to a
limited liability company) a part of interest (related
to the societies of persons). We have primarily in
view the legal wording (right of vote) related to
any other asset that includes the social parts and
the parts of interests.

Furthermore, the usufruct right may be
established over the shares, securities, regardless
their form (materialized or dematerialized).

The holder of the usufruct right and the legal
owner of the shares may take part both in the
extraordinary general shareholders meeting and in
ordinary general shareholders meeting observing the
object of the resolution that shall be taken; this is in
contrast with the former legal provision based on
which the holder of the usufruct right was enabled to
participate only in the extraordinary general
shareholders meeting and the legal owner was
allowed to participate only in the ordinary general
shareholders meeting. As effect, in the light of the
new Civil Code, the holder of the usufruct right may
vote within the ordinary general shareholders
meeting (on issues like the approval of the financial
situations, appointment and dismissal of the
administrators) and within the extraordinary general
shareholders meeting (on issues like the change of
the object of activity, relocation of the registered
office etc.). The legal owner may vote within the
ordinary general shareholders meeting (on issues
like closing of some units of the company if it
generates a reorganization) and within the

8 Gabriel Boroi, Carla Alexandra Anghelescu, Bogdan Nazat, Course Of Civil Law.The Principal Real Rights In Conformity With The New

Civil Code (Bucharest: Hamangiu Publishing House, 2013), 142.
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extraordinary general shareholders meeting (on
issues like merge or splitting-up of the company,
reduction or rise of the share capital and on other
issues that are directly linked to the substance,
destination of the shares).*

3. The right of vote. Concept. Applications.
Legal nature

3.1. Concept

The right of vote is one of the shareholders’
rights pursuant to the shares held by each
shareholder with the share capital.®

3.2. Applications

3.2.1. With regard to the joint stock companies,
besides the right of vote, the shareholder have the
right to take part in the general shareholders meeting,
the right to information, the right to dividends and
the right over the part derived from the company
winding-up.

Based on the Article 101 from the Law
no0.31/1990, any paid share entitles the shareholder
to one right of vote within the general shareholders
meeting except for otherwise had been stipulated
within the constitutive deed of the company; the
constitutive deed may limit the number of the votes
for the shareholders who hold more than one
share;also, the right of vote may be suspended for the
shareholders who hadn’t paid the due owed
contributions.

3.2.2. The shares of a joint stock company are
of 3 types:

a) the nominative shares that identify the
holder (Article 91 from the Law n0.31/1990).

A nominative share will mainly comprise the
following information in this respect, based on the
Article 93 3" paragraph form the Law no.31/1990:
the name, the forename, the personal identification
number, the domicile related to the shareholder
individual and also the identification data for a
shareholder legal entity (the name, the registered
office, sole registration code). Such shares may be
issued in material form (on paper support) or in
dematerialized from when they will be enrolled with
the shareholders registry.®

b) the shares to bearer does not identify the
bearer so the owner is the persons who effectively
holds the share.

c) the preferential shares. In accordance with
the Article 95 from the Law no.31/1990, a joint-
stock company may issue preferential shares with
priority dividend without the right of vote that grant
to the owner: (i) the right to a priority dividend
charged over the distributed benefit of the financial
exercise, prior to any other charging; (ii) the right
recognized to the shareholders holding ordinary
shares, inclusively the right to attend the general
meeting except for the right of vote. In the absence
of the right of vote, the establishment of the usufruct
as guaranty is not possible.

3.2.3. The companies listed on the Stock
Exchange issue securities that means, in compliance
with the Article 2, po.33 from the Law no. 297/2004
on the capital market: (i) the shares issued by the
companies and other equivalent securities negotiated
on the capital market; (ii) the bonds and other
receivable titles, inclusively state bonds, negotiated
on the capital market; (iii) any other currently
negotiated titles which grants the right to purchase
the respective securities through underwriting or
exchange, enabling a settlement in cash except for
the payment instruments.

3.3. Representation issues. Regarding the
joint-stock companies, the shareholders may take
part and vote within the general assembly by
representation based on a power of attorney granted
for the respective general assembly. The members of
the Board of Administrators, the managers, the
members of the Directorate and of the Supervision
Council or the officers may not represent the
shareholders under the sanction of the absolute
nullity, if without the vote of the aforesaid persons
the required majority would not have been attained
(Article 125 from the Law no.31/1990).

3.3.1. Regarding the companies listed on the
Stock Exchange, based on the Article 243, 6% and 62
paragraphs from the Law no0.297/2004, the
representation of the shareholders within the general
shareholders meeting may be done through other
persons than other shareholders, on basis of special
or general empowerment; the special empowerment
may be granted to any person for a sole
representation within the general shareholders
meeting and it comprises specific instructions to
exert the right of vote; the general empowerment
may be granted for a period of 3 years enabling the
proxy to vote on all the issues on the agenda of any
companies mentioned in the empowerment
inclusively with regard to the acts of disposition,

4 Stanciu.D.Carpenaru, Gheorghe Piperea, Sorin David, The Law Of The Companies. Commentary On Article (Bucharest: C.H.Beck

Publishing House, 5" edition, 2015), 409-410.

5 Stanciu D.Carpenaru, Treatise Of Romanian Commercial Law (Bucharest: Universul Juridic Publishing House, 4™ edition,

updated, 2014), 323.

6 Stanciu D.Carpenaru, Treatise Of Romanian Commercial Law (Bucharest: Universul Juridic Publishing House, 4" edition,

updated, 2014), 322-324.
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under the condition that the empowerment to be
granted by the shareholder- as a client- to an
intermediary as defined by the law or to a lawyer.

3.4. Concerning the social parts belonging to
the societies of persons the following aspects must
be emphasized:

(i) although the parts of interests are strongly
linked to the person of the holder, the assignment of
the parts of interest is expressly permitted by the
Articles 87 and 90 from the Law n0.31/1990, if it is
stipulated by the constitutive deed;

(i) the possibility to contract a bank loan by a
societies of persons may be not excluded.
Consequently, the bank may require to be established
a usufruct over the right of vote. So, the conclusion is
that the usufruct over the right of vote related to the
parts of interests may be established if it is stipulated
within the constitutive deed or all the shareholders
grant their unanimous consent in this respect.

3.5. With respect to the social parts belonging
to the limited liability, there are the following
commentaries: (i) although the social parts are
strongly linked to the person of the holder, the
assignment of the social parts is expressly permitted
between the shareholders of the same company and
also to the third parties by the Article 202 from the
Law no0.31/1990. For the last situation, the
prerequisite is to exist a resolution of the
shareholders representing % from the social capital;

(i) the possibility to contract a bank loan by a
limited liability company may be not excluded.

Consequently, the bank may require to be
established a usufruct over the right of vote. So, the
conclusion is that the usufruct over the right of vote
related to the social parts may be established based
on the resolution of the general shareholders
meeting, following the legal provisions in force and
the constitutive deed.

3.6. Legal nature

3.6.1. The juridical doctrine prior to the
entering into force of the new Civil Code did not
extensively investigate the legal nature of the
usufruct over the shares and also the guaranty traits
of this concept if it related to a repayment
undertaking.’

3.6.2. Some authors consider that the usufruct
over a security is no longer a real right because

neither the right from it is originated is not a real
right.

Subsequently, the usufruct over a receivable is
an ordinary right to use the receivable®

3.6.3. In compliance with other opinion
expressed within the current doctrine, the usufruct is
a dismemberment of the ownership right. If the right
of vote regards operations of administration and
conservation of the asset object of the usufruct, the
right of vote will belong to the holder of the usufruct;
if the right of vote regards operations of disposition
over the asset object of the usufruct, the right of vote
will be held by the legal owner.®

3.6.4. Although the usufruct over the shares
(prior to the former Civil Code) was not legally
considered a guaranty, the same affirmation may be
done in connection to the usufruct over the right of
vote based on the new Civil Code.

3.6.5. Regarding the usufruct over the right of
vote that secures a repayment obligation towards a
creditor (mostly banks), we consider that the
usufruct agreement may be notarized by a Public
Notary, aiming to become a writ of execution in
conformity with the Article 100 from the Law
no.36/1995 on the Notaries Public and notarial
activity, further amended and completed.

3.6.6. On a basis of the current legislation we
may not exclude the possibility to validly sign a
usufruct agreement and subsequently to conclude a
movable mortgage over the usufruct over the right of
vote that is writ of execution, based on the Articles
2347, 1%t paragraph, 2389, letter I) and 2431 from the
new Civil Code.

But this solution may be bureaucratic because
of the two documents that must be signed and most
likely it does not reach the requirement of celerity
specific to the business milieu.

3.6.7. On the other hand, the solution to be
notarized the usufruct agreement is safer and faster
because:

(i) the whole content of the agreement shall be
previously verified by the Notary Public from the
legality standpoint;

(ii) the consent of the signatory parties shall be
checked beforehand by the Notary Public;

(iii) any document notarized by a Notary
Public that ascertains a certain and exigible

7 Stanciu D.Carpenaru, Treatise of Romanian Commercial Law (Bucharest: All Beck Publishing House, 3" edition, 2001), 307.
8 Gabriel Boroi, Carla Alexandra Anghelescu, Bogdan Nazat, Course Of Civil Law.The Principal Real Rights In Conformity With The New

Civil Code (Bucharest: Hamangiu Publishing House, 2013), 142.

® Corneliu Barsan, Civil Law. The Principal Real Rights Based On The New Civil Code (Bucharest: Hamangiu Publishing House, 2013), 280-281.
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receivable is writ of execution at the maturity date of
the receivable;

(iv) the date of the document is out of any
doubt;

(v) the notarized agreement will be enrolled
with the registry of shareholders-for priority rank
issues- so any diligent lender will previously verify
this registry We stress that between a guaranty
enrolled with the Electronic Archive and the usufruct
agreement enrolled with the shareholders registry,
the first guaranty shall have priority;

(v) on a basis of the wit of execution, the
creditor has the prerogatives to commence the
foreclosure if an event of default shall occur.

3.6.8. Having in mind the above, there are
many arguments to consider the usufruct agreement
as a guaranty except for the publicity formalities
within a database aiming to assure the opposability
towards any third party. Thus, the legislation
regarding the Electronic Archive must be amended
in this respect aiming to enable the registration of the
usufruct agreement with the Electronic Archive.

4. Relevant clauses/operations that must be
included with the usufruct agreement

4.1. The usufruct over the right of vote shall
become effective when an event of default- as
stipulated by the credit agreement/legal document
that ascertains the debt-shall occur. In such a case,
the creditor will automatically be entitled to attend
the general shareholder meeting and to effectively
exert the right of vote.

4.2. The right of vote shall be exerted by the
holder of the usufruct in respect to the operations of
administration and conservation. The right of vote
concerning the operations of disposition belongs to
the legal owner of the shares. The distribution of the
right of vote in other conditions that these stipulated
with the Article 741, 1%t and 2" paragraphs from the
new Civil Code is not opposable to the third parties,
except for the case when the third parties had
expressly acknowledged of these conditions (Article
741, 3" paragraph from the new Civil Code).

4.3. Regarding the usufruct over the right of
vote-as guaranty- the usufruct agreement is
advisable to comprise the following clauses:

(i) the holder of the usufruct right undertakes
to respect the destination of the asset (the right of
vote), except for the case when a fostering of the
asset value is assured or the interests of the legal
owner are not prejudiced, as provided by the Article

723 from the new Civil Code. It means mean that the
holder of the usufruct will exert the right of vote
observing the legal provisions in force, the
stipulations of the constitutive deed but also his
interests as a creditor (disregarding if the interests of
the legal owner may be prejudiced), in conformity
with the applicable legislation. Such right may be
exerted in good faith;

(ii) based on the Article 714 from the new Civil
Code, the possibility to be ceded-gratuitously or
onerously- the right of usufruct by the holder of the
usufruct right; the holder of the usufruct is liable
towards the legal owner for the obligations arisen
before the assignment of the usufruct; until the
notification of the assignment, the holder of the
usufruct and the assignee are jointly liable towards
the legal owner. After the notification of the
assignment, the assignee is liable towards the legal
owner in respect to the obligations arisen after the
notification. In such a case, the legal provisions
regarding the surety are applicable to the holder of
the usufruct.

We deem that the onerous assignment of the
usufruct may be justified when the creditor has a fast
interest to work-out the guaranty.

(iii) based on the Article 725 from the new
Civil Code, the holder of the usufruct is responsible
to indemnify the legal owner for any prejudice
caused by the improper use of the right of vote. This
clause is applicable to the situations when the
potential prejudices are not linked to the exerting of
the right of vote in consideration of defending the
creditor’s rights;

(iv) based on the Article 726 from the new
Civil Code, the holder of the usufruct may be obliged
to establish a surety aiming to secure the fulfillment
of its obligations. We reasonably consider that such
a clause is unsuitable taking into consideration the
usufruct as guaranty;

(v) in compliance with the Article 733 from
the new Civil Code, the holder of the usufruct bears
all the charges and the outlays ensued by the
litigations regarding the use of the asset, the picking-
up of the fruits and the cashing of the incomes.

We consider that such obligation may be
transferred to the legal owner;

(vi) the holder of the usufruct is bound to
immediately inform the legal owner in respect to any
usurpation of the main asset and to any contestation
regarding the ownership right under the sanction to
pay indemnifications (Article 734 from the new
Civil Code);
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(vii) the holder of the usufruct may rent the
asset object of the usufruct, based on the Article 715
from the new Civil Code We consider that such
clause is unsuitable to be stipulated within the
usufruct agreement (as guaranty);

(viii) based on the Article 707 from the new
Civil Code, the usufruct is extended over all the
accessories (i.e. dividends) of the asset that forms the
object of the usufruct;

(ix) the expenses and the charges related to the
ownership are incumbent to the legal owner (Article
735 from the new Civil Code).

When such costs are born by the holder of the
usufruct, the legal owner is bound to reimburse such
costs; when there is an onerous usufruct, the legal
owner is obliged to pay the legal interest.

5. Conclusions

5.1. The main directions and the obtained results

5.1.1. The main directions approaches in this
study are:

(i) presentation of the relevant differences
between the foregoing legal regime regarding the
usufruct over the shares and the current juridical
regime concerning the usufruct over the right of
vote;

(ii) analysis of the legal nature of the usufruct
over the right of vote, the main applications of the
usufruct over the right of vote and providing legal
arguments that the usufruct over the right of vote is
applicable to the social parts (specific to a limited
liability company) and to the parts of interest
(specific to the societies of persons);

(iif) analysis of the form of the usufruct
agreement as guaranty;

(iv) the main clauses that must be inserted with
the usufruct agreement as guaranty.

5.1.2. The results obtained are:

(i) the usufruct over the right of vote is
applicable to a wider range of shares (shares
belonging to the joint stock-companies, social parts
and parts of interest);

(if) the notarized form of the usufruct
agreement as guaranty confers the quality of the writ
of execution that enable the creditor to start the
foreclosure. The notarized form better responses to
the needs of the companies within the business
activity;
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GOVERNMENT EMERGENCY ORDINANCE NO. 44/2008 BETWEEN
INNOVATION AND CHANGE

Gabriela FIERBINTEANU"

Abstract

The evolution of the regulations standardizing the performance of the economic activity by the natural persons, i.e.
associations of family members, is one showing the need for a continuous adaptation to the needs of the society. The
proposal contained by this work is far from criticising the regulation manner of these activities, as it rather intends to
identify solutions for the practical situations which are sometimes preventing or questioning the access to these forms of

organization or the manner of performing the activity.

Keywords: dedicated assets, insolvency, enterprise, self-employed person, individual enterprise, patrimonial masses.

1. Introduction

Although at the moment the regulation in force
is included in GEO (Government Emergency
Ordinance) no. 44/2008 regarding the performance of
the economic activities by the self-employed persons,
individual enterprises and family enterprises (Official
Gagzette, Part | no. 328 of 25 April 2008) with its
subsequent amendments, we consider it timely to
review the reasons and social and economic contexts
which have led to constituting the normative
documents in this field, in order to be able to create a
clearer perspective on the possible causes which
currently require the modification of GEO no.
44/2008.After describing the economic context of the
GEO (Government Emergency Ordinance) no.
44/2008, the article will point the advantages brought
by this regulation and will underline some of the
aspects that need to be changed.

2. Short history of the regulations in the field

Although at the moment the regulation in force
is included in GEO (Government Emergency
Ordinance) no. 44/2008 regarding the performance
of the economic activities by the self-employed
persons, individual enterprises and family
enterprises’ with its subsequent amendments, we
consider it timely to review the reasons and social
and economic contexts which have led to
constituting the normative documents in this field, in
order to be able to create a clearer perspective on the
possible causes which currently require the
modification of GEO no. 44/2008.

As far back as the publication of Decree Law
no. 54/1990 of 05 February 1990 regarding the
organization and performance of economic activities
based on the free initiative, it seemed important to

understand, on the one hand, the need to develop the
free initiative in the small industry sectors and
services, and on the other hand, the need to identify
levers for increasing the extent of workforce use.
Thus, at this stage, they have created the legal
framework in order for the members of a family with
a joint household to be organised in family
associations, i.e. for authorising the natural persons
to perform independent activities in the services field
or for manufacturing certain products (as art. 23 and
25 of the normative document shall further show).
At the same time, we cannot omit an important
aspect which intervened in a normative document
which had appeared after a long period of planned
economic hegemony characteristic to the communist
period, i.e. the one related to the taxation manner of
these activities, as DL 54/1990 stipulated in art. 34
the fact that "the income tax of the family
associations and the income tax of the persons
authorised to perform an independent activity are
established, in a differentiated manner, for each field
and depending on the social utility of the activity,
with a stimulating and progressive nature, aiming at
highlighting the individual and collective initiative,
under the conditions of providing the social justice
in the field of the personal incomes". Law no.
507/2002%> regarding the organization and
performance of certain economic activities by
natural persons, has extended the range of the
subjects who can perform the economic activity
from citizens residing in Romania to natural persons,
Romanian citizens or citizens of the European Union
member states and of other states belonging to the
European economic area. It has also extended the
range of the economic activities to "all fields, jobs
and occupations, except for those established or
banned by special laws", preserving the recipients of
the legal dispositions - natural person or family
association. An important comment appears at the
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same time as this law is adopted, namely that “the
natural person that independently and on its own legs
performs economic activities, as well as the natural
persons that are members of family associations,
without implying labour relations towards an
employer, have the quality of own employee"”,
without being able to employ persons with an
individual labour contract for performing authorised
activities (art. 3 of Law no. 507/2002). They have
also included conditions regarding the proof of the
skill required by the economic activity for which the
authorization is requested, and they also clarify the
bodies involved in the record keeping of the persons
opting for this form of performing the economic
activity, so that after obtaining the authorization
from the mayors of communes, towns,
municipalities, i.e. sectors of the Bucharest
municipality, on the territorial range of which the
natural persons reside, "the family associations and
natural persons independently performing economic
activities are obliged to get registered with the trade
register and the territorial tax bodies" (art. 10 of Law
no. 507/2002). At the time this normative document
has appeared, Romania felt the need to simplify and
clarify the legislative framework which could
provide a solution for increasing the employment
extent, considering the fact that, at that time, the
workforce demand was under the supply level, and
in parallel, the transition period to the market
economy implied several employment cuts.
Moreover, signing the association agreement of 01
February 1993 in Brussels with the European
Communities and their member states (European
Agreement ratified by means of Law no. 20/1993)
forced Romania to grant a treatment not less
favourable than the one granted to their own citizens
for the operations performed by the citizens in the
Community. Although, at the time Law no.
507/2002 appeared, Romania had ratified, as we
have shown, the European Agreement which
stipulated the need to cooperate with the Community
in order to improve the fundamental aspects leading
to a healthy market economy, and in 2002 the
Romanian Government had also adopted the
European Charter for Small and Medium
Enterprises, in which they recommended, without a
doubt, to reduce the complexity of the requested
documents and procedures applied to the business
environment, they needed the intervention of the
2003 Regular Commission's Report on Romania's
progress towards accession in this process, in order
for a new normative document to appear, i.e. Law
no. 300/2004 regarding the authorization of the
natural  persons and  family  associations
independently performing economic activities®. The
normative document has reduced the deadlines for
solving the authorization request, has instituted a

3 Official Gazette, Part | no. 576/29.06 2004.
4 Official Gazette, Part | no. 328/25.04.2008.

direct communication procedure between the issuer
of the authorization (city hall) and the trade register,
has extended the notion of "family" to the 4th degree
relatives (thus clarifying the range of the persons
who can constitute a family association), has
eliminated the competence of the delegated judge
regarding the verification of the conditions provided
by the law for the authorization and issuance of the
registration certificate (considering the verification
performed by the mayor in order to issue this
authorization). Not less importantly, it has
maintained the provisions regarding the quality of
own employee for the natural person who
independently performs economic activities, i.e. for
the natural persons who are members of family
associations, with the interdiction of employing
persons with an individual labour contract for
performing activities for which the authorization has
been obtained, but has not preserved the tinge
regarding the performance of the activities by the
natural person on its own legs.

2.1. GEO no. 44/20084 regarding the
performance of the economic activities by self-
employed persons, individual enterprises and family
enterprises - daring normative document

In 2008, the urgency in amending the
legislative framework in the field has resulted from
the need to reduce bureaucracy, avoid non-unitary
interpretations occurring at the level of the local
public administrations with attributions in the
authorization activity, the need to simplify the
authorization and registration process of those who
"wish to perform an economic activity under one of
its simplest forms", as shown in the preamble of
GEO no. 44/2008.

The mentioned ordinance changes the
paradigm regarding the recipients of the regulations
in the field, and has included besides the self-
employed person, also the family enterprise and the
individual enterprise as forms by means of which
any natural person, Romanian citizen or citizen of
another member state of the European Union or
European Economic Area, can perform economic
activities on the Romanian territory. Anticipating the
enforcement of the Civil Code, the normative
document operates with the notion of enterpriser and
economic enterprise, defining the latter in a manner
referring to the exploitation of the enterprise, as
regulated by the Civil Code in art. 3 align. 3.
Moreover, as a daring provision, it defines the
dedicated assets as a distinct fraction of the
patrimony of the self-employed person, the holder of
the individual enterprise or members of the family
enterprise, separated by the general guarantee of
their personal creditors.
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As for the difference between the individual
enterprise and the self-employed person, this could
be achieved upon the emergence of the normative
document starting from 2 elements, i.e. firstly from
the fact that the self-employed person performs any
form of economic activity allowed by the law,
mainly using its workforce, while the individual
enterprise represents the economic enterprise,
without a juridical personality, organized by an
enterprising natural person (while the enterpriser
was defined by art. 2 letter e) of GEO no. 44/2008 as
a natural person organising an economic enterprise),
and secondly from the interdiction to employ
persons, enforceable in the case of the self-employed
person. Moreover, according to art. 19 of GEO no.
44/2008, the self-employed person performs its
activity mainly using its workforce and professional
skills, and cannot also cumulate the quality of the
enterprising natural person, holder of an individual
enterprise. One must also mention the fact that,
according to the dispositions of the Tax Code
enforceable at that time (Law no. 571/2003, with its
subsequent amendments and additions), irrespective
of the form of organization opted for, the due tax was
for the obtained incomes, according to art. 15 of
GEO no. 44/2008, while the self-employed person,
the holder of the individual enterprise and the
representative of the family enterprise was in charge
of the single-entry bookkeeping. Although the self-
employed person could not employ third parties with
a labour contract, it could collaborate, in order to
exert the activity for which it had been authorised,
with other authorised self-employed persons,
enterprisers natural persons, holders of individual
enterprises or representatives of family enterprises
or with other natural persons or legal entities, while
this would not change their acquired legal status.
(art. 16 of GEO no. 44/2008).

In order to try a justification of the assessment
of the normative document in the very title of this
section of the work, we shall add short comments
meant to justify the option chosen. The need to easily
regulate the economic activities of trading natural
persons (currently, according to the Civil Code,
professionals or enterprisers, as defined by art. 2
letter e) of GEO no. 44/2008) clearly results from the
short review of the manners of field enactment and
from looking, at the same time, beyond the wording
of the law towards the economic and social realities
which should lead to maintaining an alert spirit of the
law. The delimitation of this type of activities from
those performed by legal entities further to signing
partnership deeds which lead to the emergence of
structures with a juridical personality under the form
of companies is necessitated by their very simplicity
and the granting of a possibility for supplementing
the incomes of those categories which, for several

® Published in the Official Gazette, Part I no. 129 of 11 March 2013.
& available at http://www.cdep.ro/proiecte/2011/400/10/4/em580.pdf

reasons, do not choose to channel their own
entrepreneurial spirit towards constituting more
complicated constructions. On the other hand, one
must not ignore the situations in which the
contractual collaboration with a self-employed
person or individual enterprise is the result of a
decision of the former employer who prefers such a
form of remuneration of the activity to the one
resulting from an individual labour contract which
implies a more burdening taxation. Creating the
individual enterprise has not however observed a
main principle, namely the use of one's own
workforce or one's own professional skills, allowing
the individual enterpriser to turn into a genuine
employer who does not perform an economic
activity, but organizes an enterprise, at their own risk
indeed, bringing it however to the level of a company
due to the number of employees and multitude of
activities performed, from several fields. In its
attempt to "remedy" the treatment difference
between a self-employed person and the individual
enterprise regarding the possibility of employing
third persons with an individual labour contract, the
legislator eliminates this modification of juridical
regime by means of Law no. 40/2013° (for approving
Government Emergency Ordinance no. 46 of 11
May 2011 for amending and completing art. 17 of
the Government Emergency Ordinance no. 44/2008
regarding the performance of the economic activities
by the self-employed persons, individual enterprises
and family enterprises, published in the Romanian
Official Gazette, Part I, no. 350 of 19 May 2011);
thus the new wording of art.17 of GEO 44/2008
becomes "the self-employed person can perform its
activity according to the provisions of art. 4 letter a)
or can employ, as an employer, third persons with an
individual labour contract, signed according to the
law". In order to summarise, at this moment,
according to the definition given by art. 2 letter i)
corroborated with art. 4 letter a) and the above-
mentioned text, the natural person, mainly using its
own workforce, can individually and independently
perform, as a self-employed person, any form of
economic activity allowed by the law, or can employ
third persons with an individual labour contract (i.e.
in developing its activity). The recitals to the draft
law approving GEO no. 46/2011° as well as the
preamble of this latter normative document are
almost similar, as the motivation for the occurring
modification is related to the impossibility of
developing the financing contracts from non-
refundable European funds by the self-employed
persons, holders of these contracts, as the "business
development" is endangered by the impossibility of
employing any personnel. We shall not analyse this
argumentation but we shall limit ourselves to
wondering whether, upon the time of the
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amendment, it would not maybe have been timely to
renounce one of the two forms under which the
enterprising natural person can organise its activity,
while exclusively maintaining its self-employed
person status, the phrase "mainly using its
workforce" being a very fine line, considering the
fact that it is very unlikely that the self-employed
person does not currently organise in fact an
enterprise but only performs an activity” .

Moreover, the provisions referring to the need
for proving the fulfilment of the professional training
conditions, if by means of the special laws, it is
necessary to fulfil them, are far from leading to the
simplification of the formalities specific to the
registration and authorisation of the operation.
Under the conditions in which, according to art. 7 of
GEO no. 44/2008, the obligation to request the
registration with the trade register and the
authorization of the operation lies, according to the
same normative document, with the natural persons
provided by art. 4 letter a) and letter b) and the
representative of the family enterprise, prior to the
commencement of the economic activity, as self-
employed persons, i.e. enterprising natural persons,
holders of an individual enterprise or family
enterprise, we consider the control performed by the
trade register regarding the fulfilment of the
conditions provided by special laws to be excessive.

Last but not least, the regulation manner of the
dedicated assets determines in practice various
interpretations, to which we will return hereinafter,
interpretations generating controversies regarding
their utility.

2.2. Modification of GEO no. 44/2008 regarding
the development of the economic activities by the self-
employed persons, individual enterprises and family
enterprises

The modification of this normative document
finds its justification in several reasons among which
we will only deal with a few, resulting from the need
to correlate its dispositions with the provisions of the
Civil Code and Insolvency Code.

As for the Civil Code, regarding the abrogation
of the Commercial Code, one can note a constant
preoccupation to replace the term "trader" with the
term "professional”. Analysing the dispositions of
art. 6 and art. 8 of Law no. 71/2011 for the
enforcement of Law no. 287/2009 regarding the
Civil Code, we consider that, as for GEO no.
44/2008, it would be excessive to change the
terminology, at a formal level at least (under the
aspect of the registration obligation with the trade
register)® from the interpretation of the above texts,
being at most, as a modification of the text, in the

presence of the natural person subject to the
registration with the trade register.

In relation to the Civil Code, one must however
adjust the temporary or occasional nature of the
economic activity, as mentioned in the wording of
art. 6 align. 1 of GEO no. 44/2008 to the notion of
economic enterprise, as an "economic activity
performed in an organised, permanent and
systematic manner", as defined by art. 2 letter f) of
the normative document and in the dispositions of
art. 3 align. 3 of the Civil Code regarding the
exploitation of the enterprise as a systematic exertion
of an organised activity. It is perfectly true that an
economic activity taking place temporarily without
its registration and authorisation with the trade
register can generate confusion, but we opine that the
wording of the ordinance could separately deal with
the operations taking place in a temporarily limited
manner. Moreover, the wording of GEO no. 44/2008
has a different perspective in approaching the
acquirement of the "trader" quality of the natural
person and of the manner in which the insolvency of
the self-employed person, i.e. of the individual
enterpriser, is dealt with. Although the enterprising
natural person, holder of the individual enterprise, is
a trading natural person since the date he was
registered with the trade register, according to art.
23, the regime enforceable in the case insolvency
intervenes, is not differentiated in its case, as it
happens in the case of the self-employed person, for
whom it is inferred that, although registered with the
trade register, may not have the trader quality® , in
which case creditors shall execute their claims
according to the general law (art. 20 GEO no.
44/2008). The dispositions to which we refer should
also be correlated with the new legislation in the
field of insolvency which considers, according to art.
38 align 2 letter f), the enforcement of the simplified
procedure also to the persons performing activities
specific to professionals, without having obtained
the authorization requested by the law for exploiting
an enterprise and without being registered in the
special advertising registers, as such a situation must
be sanctioned, so that it would not be perpetuated.
One must add that, up to the modification of the
insolvency legislation by means of Law no. 85/2014,
the courts of law have considered it necessary to
open the simplified insolvency procedure, starting
from the wording of art. 1 align 2 which provided the
enforcement of the simplified procedure also in the
case of traders, natural persons, acting individually
(i.e. even unregistered with the trade register). In this
respect, the court has assessed that "one of the
conditions requested by the law in order for
somebody to be a trader is for them to act
independently, at their own risk and responsibility",

"V .Nemes, Drept Comercial, Editia a doua revizuiti si adaugiti, Ed.Hamangiu, 2015, p 31.
8 S.Angheni, Drept comercial.Profesionistii- comercianti, ed.Ch.Beck, Bucuresti, 2013, p.8.
® for details see Gh.Piperea, Introducere in dreptul contractelor profesionale, Ed.CH.Beck, Bucuresti, 2011, p.27.
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as the "individual" criterion differentiates the two
theses of art.1 align 2 letters a) and b) of Law no.
85/2006 (see in detail civil decision no. 900 of 15
June 2015 of the Cluj Court of Appeal, Civil Section
I, Contentious Administrative and Tax Matters,
published in the Bulletin of the Insolvency
Procedures no. 12917/20.07.2015).

As for the dedicated assets, the normative
document has offered a comprehensive definition,
within art. 2 letter j), showing that they represent the
"entirety of assets, rights and obligations of the self-
employed person, holder of the individual enterprise
or members of the family enterprise, dedicated to the
purpose of exerting an economic activity, constituted
as a distinct fraction of the patrimony of the self-
employed person, holder of the individual enterprise
or members of the family enterprise, separated by the
general guarantee of their personal creditors”.
Skipping the observation regarding the lack of
dispositions mentioning the manner of constituting
and declaring the dedicated assets with the trade
register (in the case of the self-employed persons or
individual enterprises), while the only landmark is
the incorporation agreement indicated in the case of
the family enterprises (according to art. 30 of GEO
no. 44/2008 by means of the incorporation
agreement of the enterprise, its members can
stipulate the incorporation of such a patrimony), we
consider that it is essential, in the case of declaring
such a patrimony, to fully understand the manner of
positioning the personal creditors and those whose
claims have emerged in relation to the "professional”
obligations of the trader, as well as the compatibility
of the ordinance dispositions with those of the Civil
Code. As shown in the doctrine, the dedicated assets
can be regarded as a "patrimony organizing
technique”, a manner of limiting the holder's
responsibility for the obligations assumed in
developing his economic or professional activity®°.
According to the Civil Code, art. 31 align 1, the
patrimony includes all rights and debts assessable in
money belonging to their owner, natural person or
legal entity, and can be subject, according to align 2,
to division or dedicated assets in the cases and
conditions provided by the law. From the analysis of
the definition contained by GEO no. 44/2008, for the
correlation with the dispositions of the Civil Code,
we believe that, for the sake of the text accuracy, the
assets must be removed from this definition,
considering the fact that the patrimony exclusively
implies rights (i.e. possibly, rights of the assets
dedicated to the economic activity). According to the
Civil Code, dedicated assets are fiduciary
patrimonial masses, patrimonial masses dedicated to
exerting an authorised profession, as well as other
legally determined patrimonies (art. 31 align 3 of the

Civil Code). As for relating to the joint guarantee of
the creditors, according to art. 2324 Civil Code align
3, while maintaining the hypothesis of patrimony
separation regulated by art. 31 Civil Code, "the
creditors whose claims have emerged in relation to a
certain division of the patrimony, authorised by the
law" initially aim at the goods which are the subject
of that patrimonial mass, and if these are not enough
to satisfy the claims, they can aim at the other assets
of the debtor. In this respect, it has been assessed by
the courts of law that a debt held by the contesting
creditor against the holding self-employed person
must be recovered by all means of execution, exerted
also on the personal patrimony of the natural person,
while there is an identity between the natural person
and the self-employed person, as it is about one and
the same natural person, "the distinction occurring
by adding the term PFA (self-employed person) to
the name of the natural person only being determined
by the authorisation and registration form imposed
by the law, so that the natural person could perform
an economic activity" (County Court decision no.
894 of 23 September 2015, Beius District Court, text
available at http://rolii.ro/). One must very clearly
mention that the text does not limit the prosecution
to a certain patrimonial mass but only establishes the
prosecution order. As also mentioned in the
specialised literature!! in the case of the dedicated
assets regulated by GEO no. 44/2008, there is no
advantage awarded to the patrimonial divisions
dedicated to the exertion of an authorised profession,
situation in which the creditors whose debts have
emerged in relation to the respective profession
cannot aim at the other assets of the debtor (art. 2324
align 4). An interesting, however objectionable
interpretation of art. 20 align 1 of GEO no. 44/2008,
especially if we consider the very definition of the
dedicated assets contained by GEO no. 44/2008, can
be found in the considerations of the Timisoara
Court of Appeal when pronouncing the recourse
against civil sentence no. 2894/24.10.2013 of the
Arad District Court (available at
http://legeaz.net/spete-drept-comercial/procedura-
insolventei-jurisprudenta-faliment-2894-2013)
which mentions that "after grammatically examining
the disposition in this article, one finds that the
legislator has not included in the content of the
provision any reference to the natural person, as a
distinct subject of law, but has stated that only the
self-employed person is responsible for its
obligations with the dedicated assets, and if this is
insufficient or accepting that it has not been
constituted in any way, shall also be responsible with
the fraction of the patrimony which has not been
dedicated to the economic activity, while it has

0 I Tuleascd, Patrimoniul de afectatiune - instrument in derularea afacerilor, www.juridice.ro, 24. 12. 2014,
1 St.D.Cirpenaru, Tratat de drept comercial roman, Ed.a IV a, actualizat, Ed.Universul juridic, 2014, p 43,
C.Gheorghe, Drept comercial roman, Ed.C.H.Beck, Bucuresti, 2013, p 94.



154

Challenges of the Knowledge Society. Private law

however been about "its" patrimony, i.e. of the self-
employed person".

3. Conclusions

Draft Law no.377-2008'2  approving
Government Emergency Ordinance no.44 / 2008
regarding the performance of the economic activities
by the self-employed persons, individual enterprises

References:

12 http://www.cdep.ro

and family enterprises represents an opportunity for
the legislator to adjust the text to the changed
realities and to clarify the distinction between
individuals enterprises and self employed person as
we pointed is needed.Simplifying administrative
procedures, interconnection with Civil Code and
Insolvency Code and also refreshing the text in
regard of the new concept of enterprise should also
be objectives to remember.
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Abstract

Alternative dispute resolution (ADR) includes dispute resolution processes and techniques that act as a means for
disagreeing parties to come to an agreement short of litigation. It is a collective term for the ways that parties can settle
disputes, with (or without) the help of a third party.

Despite historic resistance to ADR by many popular parties and their advocates, ADR has gained widespread
acceptance among both the general public and the legal profession in recent years. In fact, some courts now require some
parties to resort to ADR of some type, before permitting the parties' cases to be tried.

The rising popularity of ADR can be explained by the increasing caseload of traditional courts, the perception that
ADR imposes fewer costs than litigation, a preference for confidentiality, and the desire of some parties to have greater
control over the selection of the individual or individuals who will decide their dispute.

Directive 2013/11/EU of the European Parliament and of the Council on alternative dispute resolution for consumer
disputes and amending Regulation (EC) No 2006/2004 and Directive 2009/22/EC (hereinafter ,, Directive 2013/11/EU”)
aims to ensure a high level of consumer protection and the proper functioning of the internal market by ensuring that
complaints against traders can be submitted by consumers on a voluntary basis, to entities of alternative disputes which
are independent, impartial, transparent, effective, simple,quick and fair.

Directive 2013/11/EU establishes harmonized quality requirements for entities applying alternative dispute
resolution procedure (hereinafter "ADR entity") to provide the same protection and the same rights of consumers in all
Member States.

Besides this, the present study is trying to present broadly how are all this trasposed in the romanian legislation.

Keywords: alternative dispute resolution, complaints, consumers, EU regulation, national legislation.

At present, at European Union level,
differences between Member States regarding

and the proper functioning of the internal market by
ensuring that complaints against traders can be

complaints systems both in terms of sectors covered
by these and quality procedures are noticed. These
differences represent a barrier to the internal market
and is one of the reasons why many consumers do
not purchase goods and services from another
Member State and do not have confidence that
potential disputes with traders could be solved in an
easy, quick and inexpensive manner. Given these
issues, it was considered important to implement
common principles in all Member States for solving
consumer complaints.

In this regard, in May 2013, Directive
2013/11/EU of the European Parliament and of the
Council on alternative dispute resolution for
consumer disputes and amending Regulation (EC)
No 2006/2004 and Directive 2009/22/EC (Directive
on consumer ADR) and Regulation (EU) no
524/2013 of the European Parliament and of the
Council of 21 May 2013 on online dispute resolution
for consumer disputes and amending Regulation
(EC) No 2006/2004 and Directive 2009/22/EC
(Regulation on consumer ODR) were adopted.

Directive 2013/11/EU of the European
Parliament and of the Council on alternative dispute
resolution for consumer disputes and amending
Regulation (EC) No 2006/2004 and Directive
2009/22/EC (hereinafter ,,Directive 2013/11/EU”)
aims to ensure a high level of consumer protection

submitted by consumers on a voluntary basis, to
entities of alternative disputes which are
independent, impartial, transparent, effective,
simple,quick and fair.

Directive 2013/11/EU establishes harmonized
quality requirements for entities applying
alternative dispute resolution procedure (hereinafter
"ADR entity") to provide the same protection and
the same rights of consumers in all Member
States.

The Directive requires Member States to
facilitate consumer access to procedures for
alternative dispute resolution (hereinafter 'ADR
procedures') in case of national disputes and cross-
border referring to contractual obligations in
contracts for sales or contracts for services in all
commercial sectors. In this respect the following
requirements that the ADR entities must meet are
established:

- expertise, independence and impartiality:
the natural persons in charge of ADR should possess
the necessary expertise, including a general
understanding of law and be independent and
impartial;

- transparency: ADR entities should make
publicly available on their websites, on a durable
medium upon request, and by any other means they
consider  appropriate, clear and  easily

* Lector, PhD, “Nicolae Titulescu” University of Bucharest (e-mail: mihaelairinaionescu@anpc.ro).
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understandable information on the entity and the
procedure;

- effectiveness: ADR procedures should be
effective by fulfilling certain requirements such as
the procedure to be available and easily accessible
online and on paper for both parties irrespective of
where they are, to be free of charge or at moderate
costs for consumers, the outcome of the ADR
procedure to be available to the parties within 90
calendar days of the date on which the ADR entity
has received the complaint;

- fairness: in this respect criteria that ADR
procedure must meet are established, such as: the
parties have the possibility of expressing their point
of view, of being provided by the ADR entity with
the arguments, evidence, documents and facts put
forward by the other party, any statements made and
opinions given by experts, and of being able to
comment on them; the parties are notified of the
outcome of the ADR procedure in writing or on a
durable medium, and are given a statement of the
grounds on which the outcome is based;

- liberty: an agreement between a consumer and
a trader to submit complaints to an ADR entity is not
binding on the consumer if it was concluded before
the dispute has materialised and if it has the effect of
depriving the consumer of his right to bring an action
before the courts for the settlement of the dispute.

In order to provide an effective tool for solving
consumer complaints when purchasing goods and
services online and that the ADR procedure to be
available and easily accessible online to both parties,
Regulation no. 524/2013 provides for an online
dispute resolution platform (hereinafter 'ODR
platform’) so that consumers and professionals
benefit of a single point of entry for online
alternative dispute resolution through ADR entities
that are connected to the platform.

From the IT perspective, the ODR platform
will be an interactive website, free of charge and
available in all official languages of the European
Union. This platform: will provide a complaint form
to be completed and submitted online by the
applicant; will inform the defendant about the
complaint; will identify relevant ADR entities, etc.
Therefore the Directive 2013/11/EU and Regulation
(EU) no. 524/2013 are two interrelated and
complementary legislative instruments.

To ensure that ADR entities meet the quality
requirements, the Directive provides for the
designation of one or more competent authorities,
and the appointment of a competent authority as a
contact point for the European Commission.

Currently, in Romania, in disputes between
consumers and traders, when both traders and
consumers are resident in Romania, consumers may
contact:

a) public authorities in charge of consumers
protection, such as National Authority for

Consumers’ Protection, Ministry of Transport,
Ministry of Health, National Authority for
Management and Regulation in Communications,
National Tourism Authority which solve the
complaints free of charge;

b) mediators, according to Law no. 192/2006
regarding mediation and the mediation profession;

C) courts.

In case of cross-border disputes between
consumers and traders, consumers may contact the
European Consumer Centre. European Consumer
Centres Network is a network established at EU level
in order to strengthen consumer confidence, advising
Europeans on consumer rights and facilitating the
resolution of the problems in an amiable way.

Transposition and implementation in Romania

The Directive 2013/11/EU was transposed into
national legislation by Government Ordinance no
38/2015 regarding alternative dispute resolution
between consumers and traders (hereinafter “GO no
38/2015%).

GO no 38/2015 establishes the legal
framework in order to allow consumers to submit
voluntarily complaints against traders to ADR
entities that solve them in an independent, impartial,
transparent, effective, fast and fair manner. GO no
38/2015 takes over all the quality requirements
imposed by the Directive 2013/11/EU.

According to the national legislation, an ADR
entity may propose a solution that will become
binding on the parties if it is accepted by both parties
and/or impose a solution which is binding on the
parties. If the ADR entity offers both solutions, it is
the consumer who chooses if the entity proposes or
imposes a solution. GO no 38/2015 stipulates that
ADR entities designate natural persons who meet the
conditions of expertise, independence and
impartiality to conduct ADR procedures.

Considering the provisions of point 24 of the
recital of the Directive according to which ADR
entities can function “within the framework of
national consumer protection authorities of Member
States where State officials are in charge of dispute
resolution. State officials should be regarded as
representatives of both consumers’ and traders’
interests.”, GO no 38/2015 provides that ADR entity
may be any central government authority or
autonomous  administrative  authority  with
responsibilities in consumer protection field.
Therefore, excepting the financial area, ADR
procedures can be performed only by central
authorities or autonomous administrative authorities.
In this way it was meant to ensure that principles of
independence and impartiality are respected, given
that point 41 of the recital of the Directive provides:
“ADR procedures should preferably be free of
charge for the consumer. In the event that costs are
applied, the ADR procedure should be accessible,
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attractive and inexpensive for consumers. To that
end, costs should not exceed a nominal fee.”

Thus, any other entity, except public
institutions, would have to obtain funds, most likely
from traders to operate and impartiality and
independence would be very difficult to guarantee.

Setting up ADR entities

An ADR entity will be set up within the
National Authority for Consumers Protection. This
entity will be impartial and independent of the
market surveillance and control activities. The entity
will be run by a Director and 25 employees will be
implied in the procedures. The procedures carried
out by this entity will ensure coverage of all the
country and will also cover all the fields of activity,
except if other specialised ADR entities are set up.

For the financial field, given its complexity and
the impact of banking services on consumer, a
Centre for Alternative Dispute Resolution in the
banking system was set up. The work of this centre
is coordinated by a Steering College. The Steering
College is composed by a representative of National
Bank of Romania, of National Authority for
Consumers’ Protection, of Romanian Banking
Association, of a consumer association and an
independent person.

Centre for Alternative Dispute Resolution in
the Banking system (CSALB) is an autonomous
legal entity, governmental, apolitical, non-profit,
public interest legal person with a mission to
organize, manage and monitor settlement through
ADR procedures, disputes between consumers and
traders whose activity is regulated, authorized and
supervised / monitored by National Bank of
Romania, as well as subsidiaries of traders carrying
out activities in Romania in banking.

ADR Center main duty consists in organizing,
managing and monitoring resolve disputes through
ADR procedures or internationally, arising from
contracts for provision of services between
consumers and traders mention in Article 1. (3).

Disputes have an international character when
the consumer is domiciled or habitually resident in
another state in the European Union or the European
Economic Area, as well as the territory of the Swiss
Confederation, when concluding the contract service
for the merchant of Romanian nationality, or
performing activities on Romania's territory.

Consumers may submit the dispute for ADR
ADR procedures administered by the Center if they
prove that, previously, have tried to settle the dispute
directly with the trader in question.

ADR procedures organized by CSALB runs
out of court intervention and consist of a conciliator
who, depending on the procedure chosen by the
consumer, may propose or impose a solution on the
parties. ADR procedures organized by CSALB are
voluntary, independent, impartial, transparent,
effective, fast and fair.

Organization and  Alternative  Dispute
Resolution Rules are governed by the ADR
procedure completed with the suggested solution on
the ADR procedure and rules finalized by imposing
a solution.

ADR procedure completed with suggested
solution, further called conciliation procedure is
optional for parties and reliance on it is established
at the initiative of consumer merchant agreement
formulated during trying binding settlement of the
case together with the merchant directly.

The procedure does not involve its
continuation through a judicial or arbitral procedure,
if the parties' agreement does not register on the
solution proposed by the conciliator, or achieved
only a partial understanding in this regard.

Either party may at any time withdraw from the
procedure.

When the parties agree to resort to conciliation
organized and managed by ADR Center, by that very
fact they accept the rules.

Parties must personally participate in the
proceedings.

The consumer may be assisted or represented,
if necessary, by a representative of the association of
consumers who belongs or a lawyer whose fees
support it.

The trader participate through a legal
representative by a legal adviser or lawyer whose
fees support it.

The procedure is free only for the consumer.

ADR procedure completed with imposing a
solution is described as arbitration, organized and
managed by ADR Center

ADR Center as permanent arbitration
institution, operates in compliance with Government
Ordinance no.38 / 2015 on alternative disputes
between consumers and traders, Directive 2013/11 /
EU on Alternative Dispute Resolution in consumer
and amending Regulation (EC) nr.2006 / 2004 and
Directive 2009/22 / EC of the civil procedure Code
in force and the Regulation for the organization of
the Centre for alternative Dispute Resolution in
Banking and functioning of the Steering College.

The person in the list of conciliators
established by ADR Center, appointed or chosen in
a dispute in which the parties have opted for the
ADR procedure completed with an imposed solution
acquires in that dispute, an arbitrator.

ADR Center organizes dispute settlement
arbitration proceedings if the parties have concluded
this compromise.

If by compromise, the parties have entrusted
the Centre ADR settlement of the dispute through an
ADR procedure finalized by imposing a solution by
itself this fact the parties have accepted the
application of these Rules of Procedure.

The arbitration may be entrusted by the
compromise concluded, one or more people invested
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sides to hear the case and deliver a final and binding
on them.

The sole arbitrator or, where appropriate, the
three referees invest constitute, in the present rules,
the arbitral tribunal.

Settlement of the dispute lies with the arbitral
tribunal that hears in full independence and
impartiality and pronounces a final and binding on
the parties. The decision is enforceable under the
provisions of the Civil Procedure Code.

Under the nullity of the arbitral decision, the
entire arbitration procedure must ensure equal
treatment of the parties, the right to defense and
contradictory debates.

ADR Center, the arbitral tribunal, the
Secretariat of the Center ADR procedure and its
entire staff are obliged to ensure the confidentiality
of arbitration. The case file is confidential and no
foreign person does not have access to it without the
consent of the parties and the arbitral tribunal prior
approval.

Arbitral awards may be used for statistical
purposes or information in cooperation work of the
competent authorities under the Regulation of
organization the Centre for Alternative Dispute
Resolution in Banking and functioning of the
Steering College and other entities ADR on legal
issues arising in litigation without mention of the
name / designation of the parties or data that might
harm their interests.

References:

The parties have a duty to exercise their
procedural rights in good faith to cooperate with the
arbitral  tribunal for the development of
corresponding arbitral process and its completion
within the deadline.

At any stage of the dispute, the arbitral tribunal
will try its solution based on agreement of the
parties.

Nevertheless, any public authority or
autonomous administrative authority may set up
ADR entities in their field of activity.

As competent authority and contact point with
the European Commission the Ministry of Economy,
Trade and Businesses was designated.

Currently, measures are being taken in order to
ensure that ADR entities are set up and function at
the beginning of 2016.

Conclusions

Romanian legislation transposing Directive
2013/11/EU is recent, the implementation process is
not completed yet, so until the effective functioning
of the system of alternative dispute resolution
involved are still steps to go.

In this respect it is necessary, besides the actual
existence of the legal framework, to take place and a
more ample information, more extensive, on this
new activity, especially in the legal professions.

®  Directive 2013/11/EU of the European Parliament and of the Council on alternative dispute resolution for
consumer disputes and amending Regulation (EC) No 2006/2004;

®  Directive 2009/22/EC (Directive on consumer ADR);

®  Regulation (EU) no 524/2013 of the European Parliament and of the Council of 21 May 2013 on online dispute
resolution for consumer disputes and amending Regulation (EC) No 2006/2004;

® GO (Governmental Ordinance) 38/2015 regarding alternative dispute resolution between consumers and

traders;

" CSALB (Centre for Alternative Dispute Resolution in the Banking system) - Regulation for the organization
of the Centre for Alternative Dispute Resolution in Banking and functioning of the Steering College.
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Cristian GHEORGHE"

Abstract

The rules laid down by Romanian Capital Market Law and the regulations put in force for its implementation apply
to issuers of financial instruments admitted to trading on the regulated market established in Romania. But the issuers
remain companies incorporated under Company Law of 1990. Such dual regulations need increased attention in order to
observe the legal status of the issuers/companies and financial instruments/shares.

Romanian legislator has chosen to implement in Capital Market Law special rules regarding the administration of
the issuers of financial instruments, not only rules regarding admitting and maintaining to a regulated market. Thus issuers
are, in Romanian Law perspective, special company that should comply special rule regarding board of administration and

general shareholders meeting.

Keywords: capital market, investments, issuers, regulated market, shareholders protection.

1. Introduction

Romanian legislator has chosen to implement
in Capital Market Law (no 297/2004) special rules
regarding the administration of the issuers of
financial instruments, not only rules regarding
admitting and maintaining to a regulated market.
Therefore Chapter VI of the Romanian Capital
Market Law contains special provisions regarding
the companies admitted to trading.

Thus issuers are, in Romanian Law
perspective, special company that should comply
special rule regarding administration and decisions
in general shareholders meeting.

From the beginning, the Romanian Capital
Market Law was designed as a comprehensive code
for its field. Therefore this law encompasses not only
everything about capital market but companies rules
too.

As it happens in banking or assurance field,
overregulation of the special purposes companies
(i.e. banks or assurance companies) is expected and
detailed. Adequate capital, exclusive activity object,
elaborate prudential requirements and administrative
supervision, all these are in place in order to protect
such companies. Capital Market Law uses all these
mechanisms when it comes to investments firms. In
European Union these companies are the
intermediaries, legal persons whose regular
occupation or business is the provision of one or
more investment services to third parties, the
performance of such investment activities on a
professional basis®. All these regulations find their
place in Capital Market Law but the situation is
different for the issuers.

The originality of the Romanian Capital
Market Law stands in its option to put a genuine
layer of regulation on the general rules of joint stock
companies, for all listed companies. Such layer of
regulation addresses sensible issues for companies
traded on regulated market: shareholders’ rights and
equitable treatment of shareholders, clear rules for
shareholders meetings and advanced framework for
directors’ appointment. All these regulations ensure
the basis for an effective corporate governance
background. In this way the Romanian Capital
Market Law adheres to OECD Principles of
Corporate Governance in an applied manner.
Inspired of these principles the Romanian legislator
enhanced the regulation of the issuers with special
rules, unknown for the rest of the companies?.

2. Special provisions. General Meetings.

In order for the General Meeting of
Shareholders to be legally convened the directors
should communicate the reference date which is an
important issue for exercising the shareholders’
rights: only the persons who are registered as
shareholders at the reference date shall participate
and vote in the General Meeting of Shareholders.
The reference date may not be more than thirty days
prior to the date of the general meeting to which it
applies®.

The general meeting shall be convened by the
board of administration or executive board
according to the provisions of the incorporating
instrument, but the time allowed until the meeting
may not be shorter than 30 days from the publication
of the calling. Nevertheless this time limit shall not

" Associate Professor, PhD, Faculty of Law, University Nicolae Titulescu” (e-mail: profesordrept@gmail.com).
1 Directive no 2014/65/EU of the European Parliament and of the Council on markets in financial instruments and amending Directive

2002/92/EC and Directive 2011/61/EU (MiFID Il), Art. 4 para (1).

2 OECD Principles of Corporate Governance, http://www.oecd.org/daf/ca/corporategovernanceprinciples/31557724.pdf
8 Law no. 297/2004, Art. 243 para (4). Company Law (Art. 123 para 2), prescribes that the reference date will be no more than 60 days

before the date the general meeting is called for the first time.
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apply for the second or any further call of the general
meeting caused by the fact that the quorum necessary
for the meeting called for the first time was not
formed, provided that no new item was added to the
agenda and at least ten days lapsed between the final
call and the date of the general meeting*.

Attendance right and proxy voting. The access
of the shareholders entitled to participate in the
general meeting of the shareholders is allowed by
proving their identity (valid ID is requested only) in
the case of natural person shareholders. In the case
of legal persons (or natural person representing
shareholders) the access is allowed by the power of
attorney granted to the natural person representing
them. Such provisions prevent the company to
obstruct in any way the general meeting attendance
under specific consequences: if a shareholder who
meets the legal requirements is prevented from
participating in the general meeting of shareholders,
any person concerned has the right to request the
court to annul the resolution of the general meeting
of shareholders®.

The Capital Market Law assents that
shareholders may be represented in the general
meeting of shareholders also by persons other than
the shareholders, based on a limited or general
proxy.

There are special regulations depending on the
type of power of attorney. The limited proxy may be
granted to any person for representation purposes in
one general meeting and shall contain specific voting
instructions from the issuing shareholder. Such
limited proxy may be granted to the company's
directors and clerks too®.

General proxy are accepted by law in
shareholders’ general meetings but with specific
provisions regarding the conflict of interest. Thus the
shareholder may grant a valid proxy for a period
which shall not exceed three years, allowing its
proxy holder to vote in all aspects (even regarding
acts of transfer of ownership) debated in the general
meetings of shareholders (even of more companies,
identified in the proxy) provided that the proxy is
given by the shareholder, as client, to an investment
firm or to a lawyer. Conflict of interest rule prevents
the shareholders to be represented in the general
meeting of shareholders, based on a general proxy,
by a person who is in a situation described in any of
the following cases: a) such person is a majority
shareholder of the company, or another entity,
controlled by that shareholder; b) such person is a

director or a member of a management or
supervisory body of the company, of a significant
shareholder or controlled entity; c) such person is an
employee or auditor of the company or of a
significant shareholder or of a controlled entity; d)
such person is the spouse or relative of any of the
natural persons abovementioned”.

The powers of attorney may not be transmitted.
Thus the proxy holder may not be substituted. If the
proxy holder is a legal person, then its powers may
be exercised through any person belonging to its
board of directors or executive board, or its
employees.

Remote attendance (by means of electronic
communication) and vote by correspondence.
Romanian Capital Market Law is favorable to
remote participation in general meetings and voting
by mail.

Listed companies may allow their
shareholders to participate in the general meeting in
any form through electronic communication. Of
course, such means should be implemented by
companies first.

Even proxy holders may be appointed and
revoked through electronic communications. If such
advantages depend on company’s willingness to
implement them voting by mail will be compulsory
for listed company. Consequently companies shall
prepare procedures which shall give the shareholders
the possibility to vote by mail, prior to the general
meeting. If resolutions requiring a secret ballot are
on the agenda, the vote by mail shall be cast in a
manner that prevent disclosure to anyone but to the
persons in charge with counting the secret ballots, at
the moment when the other secret ballots (from the
attending shareholders or by the representatives of
the shareholders participating in the meeting) are
also cast®.

The vote cast personally or by proxy prevails
to vote by mail. If the shareholder casting its vote by
correspondence happens to participate (personally or
by proxy) in the general meeting, the vote cast by
correspondence shall be cancelled®.

3. Special provisions. The increase of the
share capital.

Company Law provides general rules
regarding capital increase: rules regarding
shareholders’ resolution in the framework of the

4 Law no. 297/2004, Art. 243 para (1). Company Law (Art. 117 para 2, Art. 118 para 2), prescribes that the second meeting may be
indicated from the beginning in the call but, if the day for the second meeting is not indicated in the calling published for the first meeting, the

period for the meeting may be reduced to 8 days.

5 Law no. 297/2004, Art. 243 para (5). Such right is not expressly recognized under Company Law.
& Company Law forbids such operations (Art. 125 para 5). The directors of the company and its clerks may not represent the shareholders

if, without their votes, the required majority would not have been met.

" Law no. 297/2004, Art. 243 para (6).
8 Ibidem.
® Law no. 297/2004, art. 243 para (9).



Cristian GHEORGHE

161

extraordinary general meeting, conditions regarding
quorum and bailout for approval of the motion,
preemptive rights and rules for the share capital
increases by in kind contribution®®.

Issuers of financial instruments traded on
regulated market face a new layer of regulation
represented by special provisions included in the
Capital Market Law which derogate from the
Company Law.

Any increase in the share capital shall be
decided by the extraordinary general meeting of
shareholders. Nevertheless, the administrators may
decide, following the delegation of duties, the
increase in the share capital*’. Such delegation of
duties shall be granted by the instruments of
incorporation or the extraordinary general meeting
which may authorize the increase in the share capital
up to a maximum level. Such competence shall be
granted to administrators up to a limit of capital level
and for maximum one year (the delegation may be
renewed by the general meeting for a period which
may not exceed one year for each renewal).

Following the principle of symmetry, the
resolutions adopted by the administrators in the
exercise of the duties delegated by the extraordinary
general meeting of shareholders shall have the same
regime as the resolutions of the general meeting of
shareholders (as regards their publicity and the
possibility to be challenged in court)*2.

Capital Market Law establishes special and
restrictive conditions for the share capital increases
by in kind contribution and the annulment of the
shareholders’ preemptive right to subscribe new
shares if the share capital is increased.

Capital increase by in kind contribution. In the
view of the Capital Market Law the share capital
increase by in kind contribution is an unusual
operation for a company traded on a regulated
market. Therefore the law put in force almost
impossible demands: the share capital increases by
in kind contribution shall be approved by the
extraordinary general meeting of shareholders
attended by shareholders representing at least 85%
of the registered share capital and with the vote of
the shareholders representing at least % of the voting
rights.

The contribution in kind shall be evaluated by
independent experts and the number of shares
allotted as a result of the in kind contribution shall
be determined as a ratio between the value of the

10 aw no 31/1990, Art. 210-221.

contribution, established by experts and the highest
value established between: i) the market price of a
share, ii) the value per share calculated based on the
net asset book value and iii) the face value of the
share®3, And in the end, the in kind contributions may
consist only of new and efficient assets required to
conduct the company’s activity.

Annulment of the shareholders’ preemptive
rightt  The annulment of the shareholders’
preemptive right to subscribe new shares, if the share
capital is increased, shall be decided in the
extraordinary general meeting of shareholders
attended by shareholders representing at least 85%
of the share capital subscribed, and with the vote of
the shareholders holding at least % of the voting
rights. Those shares disallowed to shareholders shall
be offered for subscription by the public, in
compliance with the provisions on public offers.
The number of shares shall be determined using the
same algorithm put in force for in kind contribution,
respectively a ratio between the value of capital
increase and the highest value established between:
i) the market price of a share, ii) the value per share
calculated based on the net asset book value and iii)
the face value of the share'4. The law seems unclear
in this point but it should be construed as referring to
the price of the shares publicly offered. That means
the offer price shall not be less than either of the
prices above mentioned.

4. Registration/Record date.

The shareholders which shall benefit from
dividends or other rights granted by the resolutions
of the general meeting of shareholders shall be
established by such resolution by setting a
registration date (record date). Such date shall be at
least ten working days subsequent to the date of the
general meeting of shareholders.

After the declaring of dividend, the general
meeting of shareholders shall also establish the time
limit within which it shall be paid to the
shareholders. Such time limit shall not exceed six
months from the date of the general meeting of
shareholders declaring the dividends®>. The
Company Law has a different approach. In its view
the shareholders entitled to exercise their rights in a
general meeting of shareholders (access, vote) are
the same with the shareholders who shall benefit
from dividends or other rights which are affected by

11 Law no. 297/2004, Art. 236 para (1)-(2). Company Law provides that such delegation shall be granted by the instruments of incorporation
for a period of time up to five years and for an increase value up to a half of the registered value of the share capital (Law no 31/1990, Art. 221%).

12 |bidem, Art. 236 para (3).

13 Law no. 297/2004, Art. 240 para (2)-(4). Company Law states no special condition for the adoption of resolutions concerning the capital

increase by in kind contribution (Law no 31/1990, Art. 215).

14 Law no. 297/2004, Art. 240 para (1), (5). Company Law states regarding the annulment of the shareholders’ preemptive right that such
operation shall be decided in an assembly attended by shareholders representing at least 75% of the share capital subscribed, and with the vote
of the shareholders holding at least 1/2 of the voting rights present or represented in the assembly. (Law no 31/1990, Art. 217).

'8 Law no. 297/2004, Art. 238.
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the resolutions of the general meeting of
shareholders?.

5. Directors’ election.

Election of directors follows an electoral
voting system. The voting system put in force by the
Company Law adheres to majority rule: all the
directors from the board of directors are elected in
the ordinary shareholders meeting with the vote of
the shareholders holding at least a half plus one vote
of the voting rights exercised in the meeting. Such
majority rule assigns all seats of the board to a
shareholder or shareholders who have obtained the
majority’.

As an alternate to majoritarian method the
Capital Market Law accepts a proportional
representation system by which divisions in
shareholders’ structure are reflected proportionately
in the elected body (board of directors)*®. The system
used by the Romanian Capital Market Law is
cumulative voting®®.

The members of the board of directors of the
companies admitted to trading on a regulated market
may be elected by cumulative vote. This method
shall be mandatory at the request of any significant
shareholder (which holds over 10% stake).

A cumulative voting system permits voters in
an election for more than one seat council to put
more than one vote on a preferred candidate (usually
the cumulated votes are the shareholders’ votes,
attached to the shares, multiplied by the number of
seats of the board). In order to work out such a
system, any company where the cumulative vote
method is applied shall be managed by a board of
administration consisting of at least five members®.
It is expected that voters in the minority concentrate
their votes to a preferred candidate and increase their
chances of obtaining representation in board of
directors.

The application of the cumulative vote method
is established by Financial Supervisory Authority
(FSA — the Romanian supervisory body for capital
market) regulation?. This regulation solves the
weak points of the procedure: the number of elected
seats and the dismissal procedure.

A shareholder or shareholders holding
individually or together at least 5% of the share
capital or a smaller share, if the instruments of
incorporation so provide, may request at most once

16 Law no 31/1990, Art. 123.

a year the call of a general shareholders meeting
having on its agenda the election of the board of
directors through the cumulative vote method??.

The cumulated votes to which each
shareholder is entitled are the votes obtained by
multiplying the votes held by any shareholder,
according to participation in the share capital, with
the number of directors that will form the board of
directors. The directors in function at the date of the
general shareholders meeting shall be included in the
list of candidates for the new board of directors and
those one which are not reelected in the board of
directors through cumulative vote are considered
revoked. The application of the cumulative vote
method requires the election of the entire board of
directors, comprising of at least five members, in the
same general shareholders meeting?.

In exercising their cumulative votes, the
shareholders may grant all the cumulated votes to a
single candidate or to several candidates. The
candidates who have been assigned most cumulated
votes during the general shareholders meeting shall
be declared elected members of the board.

6. Conclusions

The Romanian Capital Market Law (nho
297/2004) was designed as a broad code for capital
market. Therefore this law encompasses about
everything about capital market, even special rules
designed for issuers, companies traded on regulated
market. The current trend in Romanian capital
market rules reversed and now we observe a process
of fragmentation of the Capital Market Law.
Undertakings  for  collective investment in
transferable securities (UCITS) and investment
management companies are now subject of the Law
No. 10/2015 approving Government Emergency
Ordinance No. 32/2012 and the correspondent rules
from the Capital Market Law have been repelled.

The issuers of the financial instruments are
undertakings from very different fields, joint stock
companies incorporated under Company Law.
Strictly speaking the issuers are not subject of the
Capital Market Law, but their titles are.

In this light the regulation of the listed
company within the framework of the Capital
Market Law is not necessary. These companies, the
issuers, remain undertakings functioning following
the rules laid down by the Company Law. Rules on

1 Majoritarian method is the only method accepted by Company Law (Law no 31/1990, Art. 112).
18 Cristian Gheorghe, Capital Market Law, Bucharest: C.H. Beck, 2009, p. 291-312.
¥ Cumulative voting is implemented in US. (See e.g., Minnesota Statutes, Section 302A.111 subd. 2(d). https://www.revisor.mn.gov/

statutes/?id=302a.111).
2 |aw no. 297/2004, Art. 235.

2 Regulation no. 1/2006 on issuers of and operations with securities (issued by former Romanian National Securities Commission).

22 Regulation no 1/2006, Art. 124 para (2).
2 Regulation no 1/2006, Art. 124 para (3) — (8).
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administration of the issuers and financial Supervisory Authority) prepared a draft®* for a new
instruments will have the same fate as UCITS: they law in order to segregate issuers and market
will be put outside the Capital Market Law. operation from the Capital Market Law.

The project of a unique Capital Market Code
seems to be an illusion as FSA (Romanian Financial
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IN-DEPTH ANALYSIS OF THE HISTORICAL TERMS RELATED TO
THE COMMON LAW “TRUST”
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Abstract

“It is at least possible that the trust will in the 21st century join those other English inventions, such as football and
the steam engine, which have swept the world "*.The given optimistic definition of common law “trust” enables us to regard
it as a unique legal instrument. However, its origin is the source of numerous debates of the scholars of the world. Scientific
literature presents three theories concerning the origin of the “frust”: Roman, Germanic and Islamic. Until the nineteenth
century, it had been believed, that the trust had been modeled on the Roman legal institution “fideicommissum”. However,
by the nineteenth century, the given theory was replaced by the new assumption, which proposed, that the Salic
“Salmannus” had been a predecessor of the “frust”. The debates about the origin of this institution were fueled by the fact,
that the English “use” (an initial form of the trust), the Roman “‘fideicommissum” and the Salic “Salmannus” had the same
cause of emergence: they emerged as a “result of positive-law deficiencies and restrictions concerning the ownership and
devolution of property % during those times, when the land was the principle form of wealth. The given paper presents an
attempt to highlight the existed theories about the origin of the “zus¢” and make new conclusions on the basis of in-depth
terminological analysis. Synchronic and diachronic approaches initiate insights into the juridical and lingual developments.

Keywords: Fideicommissum, law, Salmannus, terminological analysis, trust.

1. Introduction

The trust is usually treated as a “product” of
equity, while “use” is considered as a forerunner of
the trust. The latter was created in the 13™-14%
centuries as a mode of the transference of property.
The landholder/transferor of the property was
denoted by the term <“feoffor”. He enfeoffed
(transferred) “the legal estate in the land to a “feoffee
to use” (the trustee) to hold it to the use of a “cestui
que use” (the beneficiary). The right of the claimant
was a right called a “use”*. The feoffees were almost
always three in number. They held the land “in joint
tenancy with right of survivorship. This arrangement
made it very unlikely that the legal title would
descend from a last surviving feoffee to that
feoffee’s heir and give the lord a potential wardship.
It was very common for the feoffor to be the cestuy
que use™?.

It’s worth mentioning, that in Common law
jurisdiction feoffee to use was regarded as an
absolute owner of the property (i.e. Common law did
not recognize the interest of the cestui que use). D.
J. Seipp indicated in this respect: “Feoffees to uses
had the full legal title to land, the right to sell or grant
it, and the ability to sue and be sued in relation to the
land... beneficiary or cestuy que use had no interest

enforced by courts of common law and no remedy in
courts of common law against feoffees who
misbehaved™. In 1535 the frequent employment of
the “use” led to the enactment of the Statute of Uses,
which tried to convert all equitable uses into legal
estates by eliminating the feoffee to uses making the
beneficiary the legal owner.  Therefore, the
feoffment to uses was regarded as a fiduciary
relationship, which lay at the heart of the earliest
attempts to divide the legal and beneficiary
ownerships.

2. Content

There have been a lot of debates about the
forerunners of the use. Moreover, the question of its
origin has raised controversy among many scholars.
“It has been suggested that “Roman, Canon and
Germanic laws (sources of the European lus-
Commune tradition) have provided elements of the
law of [the English law of] trust”*. M. Lopio even
indicated, that the English Chancellors “drew on a
wealth of thirteenth- and fourteenth-century civil
law authority in their development of the English
trust... it was therefore not far-fetched to refer to
these civil law institutions as being the “foundation”
of the English trust™®. Till the 19" century it had been

" PhD Civil Law, Ivane Javakhishvili Thilisi State University (e-mail: irina.gvelesiani@tsu.ge).

1 Judith Bray, 4 student’s guide to Equity&Trusts. (New York: Cambridge University Press, 2012), 7.

2 David J. Seipp, “Trust and fiduciary duty in the early common law”, Boston University Law Review, 91 (2011):2015, accessed November
22,2015 http://www.bu.edu/law/central/jd/organizations/journals/bulr/documents/SEIPP.pdf

% David J. Seipp, “Trust and fiduciary duty in the early common law”, Boston University Law Review, 91 (2011):2016, accessed November
22, 2015 http://www.bu.edu/law/central/jd/organizations/journals/bulr/documents/SEIPP.pdf
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strongly believed, that the Roman law (the legal
institution fideicomissum) had stipulated the
creation of the common law “trust”. It had also been
assumed, that “there was a momentary contact
between Roman law — medieval, not classical,
Roman law — and the development of the English
use. Englishman became familiar with an
employment of the word usus which would make it
stand for something™® that just was not, though
looked exceedingly like dominium - a full
ownership. In the general sense “usus” meant “the
act of using thing”’. As a personal servitude, it
denoted “the right to use (ius utendi) another’s
property, without a right to the produce (fructis) of
the thing”®. The classical Roman “usus” rejected the
exploitation of the property for the personal benefit.
It’s significant, that the Latin terms “usuarius” and
“usuary” denoted a trusted person (trustee) who had
the right of usus on another person’s thing. S.
Herman even believed “that the clerical usus could
have put the English onto the idea of “feoffment to
uses”, later trust, because of duties of loyalty and a
division of enjoyment and administration™®. T.
Frankel made more convincing statement via
indicating, that the “use” dated from the 9™ century
“and was influenced by the doctrine of utilitas
ecclesiae™,

The strong belief in the Roman origin of the
“trust” radically changed at the end of the 19"
century. Moreover, the Roman theory was criticized
via relying on the fact, that similarities between the
“fideicomissum” and ‘“use” were superficial, for
instance, the “use” rarely arose by means of a will,
while “fideicomissum” was a testamentary bequest.
Moreover, “for the “fideicomissum” the beneficiary
(the fideicommissarius) was considered the real
owner of the transferred property, while for the
English use, the third party intermediary (the feoffee
to uses) held legal title to the transferred property”*®.
It was even mentioned, that the English word “use”
had not derived from the Latin “usus”. Its
appearance was connected to the Latin phrase “ad
opus”, which occurred as early as Merovingian times
in France and was transmitted to England in the 9™
century.

Therefore, at the end of the 19" century the
origin of the “trust” was vividly called into question.
This process was especially stipulated by the fact,
that US Supreme Court judge, Justice Oliver

Wendell Holmes, expressed his extremely
convincing view on the given subject. Holmes
stated, that the English “trust”, like the German
“Salman”/“Treuhand”, had sprung from Germanic
roots and the feoffee to uses of the early English law
corresponded “point by point to the Salman of the
early German law”*2. The same idea was accepted by
the well-known scholars of different centuries: T.
Frankel, A.V. Venedictov, English legal historian F.
Maitland, German researches R. Helmholz and R.
Zimmermann (the creators of the book “Itinera
Fiduciae: Trust and Treuhand in Historical
Perspective™) and others.

T. Frankel indicated, that “Salic law influenced
[the] development of the use” in England. Under the
sixth-century Salic law, a trusted person (Salman or
Treuhand) could become a trustee by receiving
“property from a grantor on behalf of beneficiaries.
Usually grantors held on to their property until death
and the Salman transferred the grantor’s property
after the grantor’s death™'3,

A.V. Venedictov also stated that the German
“Treuhand” and the English “trust ” sprung from the
similar root — the Old German law. Moreover, he
strongly believed, that “the reception of the Roman
law in Germany impeded the development of this
institution and it did not spread as widely as in
England”®*. F. Maitland made more precise
description of his conception via indicating to the
origin of the institution of “use”: “the use appeared
in Germanic sources in the records of the early
Franks and Lombards, which was then Gallicized to
“al 0s” and “ues” and as such made its entry into the
Domesday Book and the Laws of William the
Conqueror. From the Germanic sources the phrase
was transformed into the Anglo-Saxon books of the
ninth-century and evolved into the English term of
use”®S. T. Zartaloudis added some important details
to this viewpoint. He believed, that: “the early use
had as its primary meaning “benefit” and is said to
be derived from ad opus (ad opus meum, tuum, seum
meaning on my behalf, or yours, or his) which in old
French became oes, os or ues and which was
arguably then fused with the term “use”. Ad opus et
ad usum were, in fact, often seen as interchangeable,

® Thanos Zartaloudis, ”Theories of origin as to the progenitor of the trust: the invention of the uses and the Franciscan influence in England”,
accessed November 30, 2015. http://www.academia.edu/3568421/0On_the_Origin_of_the_Uses_and_Trusts
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written in the full formula of ad opus et ad usum?6,
Domesday Book (1086) — a manuscript record of the
“Great Survey” of English landholding — noted that
the “lands said to have been held ad usum (to the use
of) someone or other. These were probably lands put
temporarily in the custody of others, such as when a
landholder went off on a pilgrimage™?’.

During the investigation of the relationship
between the “trust” and the
“Treuhand”/“Salman”/”Salmannus”, the greatest
attention must be paid to the question of the origin
and evolution of the latter.

The institution of “Salman” “dates back to the
fifth-century legal code of the German tribe of the
Salian Franks, the Lex Salica™®. O. W. Holmes
stated in this respect: “In the Lex Salica — the law of
Salian Franks - you find going back to the fifth
century a very mysterious person, later named the
Salmannus — the sale man — a third person who was
called in to aid in completing the transfer of property
in certain cases. The donor handed to him a symbolic
staff which he in due season handed over in solemn
form to the donee™*°.

Generally, the institution of
“Salman”/“Salmannus “entailed the transfer of the
transferor’s property during his lifetime to a
Salmannus, a person trusted to transfer the property
to a designated beneficiary upon the death of the
original transferor”?, The transaction could be done
either inter vivos or postmortem i.e. after a
transferor’s death. It’s a well-known fact, that the
early Germanic law did not present testamentary
transactions. Despite this fact, ,,Treuhand mortis
causa” could come into effect. In such cases a
“special part of the estate, or even the entire estate,
was transferred to a person or an institution in whom
the transferor had confidence, under certain
instructions about the final disposition of the
property”?!. Therefore, postmortem transactions
authorized by the Salmannus replaced the process
of inheritance. Moreover, “the use of the Salmannus
permitted the transferor to adopt or appoint an
heir’?2, An adoption was named by the term
“affatomie”.

Chapter 46 of the Lex Salica gives a precise
description of the process of “affatomie”, which was

divided into three major stages: initially, the adopter
held the meeting (mallus), where he “gave a stick
(festuca) to a third person (salmann) (threw it into
his lap). Simultaneously with the handover of the
stick, the adopter expressed his wishes and handed
over his property, or a part thereof, to the salmann.
In the second stage, the salmann moved into the
house of the adopter, that is, the property was
transferred (sessio triduana). He was required to stay
in the house of the adopter for at least three days and
receive at least three guests. The meeting certified
such transfer of the property. In the closing stage,
subsequently, but within twelve months, the salmann
gave the stick to the heir at the meeting, in the
presence of the king. As a result of the above
procedure, the testator transferred his property to the
adoptee”?®. The given passage vividly reveals the
details of the transaction, which considered the
transference of the property to the salmann by the
future testator via instructing him to pass it to third
persons upon his death. Therefore, we can consider
Salmannus as a person through whom an effect was
given to a transfer and “hence, the anglicized
‘saleman’”?*,

An in-depth study of the German law vividly
depicts how the technique of “affatomie” gradually
developed into the “Vergabung von Todes Wegen”
- “an inter-vivos transfer of a particular item of
property in which the transferor reserved a life estate
to himself?>. After the flow of time the scope of a
transfer changed from a particular item of the
ownership to a portion of an owner’s entire property
or the entire property itself. Moreover, “Vergabung
von Todes Wegen” started to consider the
transference of the ownership after the owner’s
death. Therefore, the Salman had to deal with both
inter vivos and postmortem transfers.

The scientific literature indicates to one more
instance of the appearance of the concept of Salman.
In certain cases this person held the property for
someone, who was temporarily away on a journey.
G. P. Verbit indicated in this respect: “Someone
going off on a journey might leave the property in

16 Thanos Zartaloudis, ”Theories of origin as to the progenitor of the trust: the invention of the uses and the Franciscan influence in England”,
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al. (Berlin: Duncker&Humblot, 1998), 278.
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2 Monica M. Gaudiosi, “The Influence of the Islamic Law of Wagqf on the Development of the Trust in England” 136, U. Pa. L. Rev.

(1988): 1231, 1243.
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the hands of a Salman to be turned over to a third
party in the event that the donor did not return”?®.

The diachronic study of the German law
indicates, that the German documentary evidence
cannot “discover a document that actually uses the
term Salman before 1108 CE”?". Moreover, there are
two major considerations about the origin of the
terminological  unit  “Salman’/“Salmannus”.
According to W. Holdsworth’s “A history of English
law”, “Salmannus” derived from the word “sala,”
which means “to transfer’?®. R. Zimmermann
urgues, that this term is etymologically related to
“sale”?®, while 1. Sandor directly indicates, that
salmann appeared around 1108, meaning a quasi
independent agent®. Controversial ideas are also
met during the examination of the utilization the
word Salmann. I. Sandor states, that it “is not found
in Anglo-Saxon law”3. G. P. Verbit supports I.
Sandor’s idea and indicates, that “the term Salman
has never been identified in any document
originating in England”32,

During the study of the utilization of the word
“Salman” the greatest attention must be paid to
Avini’s statement. According to his words:
“evidence of the use of the Salmannus in post
mortem transfers of land in twelfth-century England
provides the basis for the proposition, that the
Salmannus developed into the feofee to uses™. W.
Holmes has expressed almost the same idea. He
indicated, that “the English use originated in the
eleventh century when during the Norman Conquest
elements of teutonic Salic law were arguably
imported by the Conqueror. Brown has suggested
that the theory could also rely on the migrations of
Germanic tribes to England more generally during
the fifth century’’*.

All the above mentioned enables us to make
some in-depth analysis of the relationship between
“Salman’/ ”Treuhand” and “use’/”trust”.

On the one hand, W. Holmes’ theory of
Germanic origin of “trust” seems quite acceptable
even nowadays. “... The word “trust” is itself like a
chameleon, changing its colors to fit its environment.
The same comment might easily have been made
about fiducia in Italy or France, or even the
Treuhand in Germany”®. Many scholars argue, that

% Gilbert Paul Verbit, The origins of the trust, (The USA, 2002), 104.
2 Gilbert Paul Verbit, The origins of the trust, (The USA, 2002), 109.

during the expression of the assumptions about
Germanic origin of “trust”, W. Holmes has never
offered a theory how the concept of the Salman
managed to cross the Channel. He only suggested,
that during the Norman Conquest the elements of
teutonic Salic law were imported by the Conqueror
and the frequent contacts between various parts of
England and the Frankish legal system certainly
provided the opportunity for borrowing the legal
ideas.

On the other hand, all the scholars agree, that
Normans’ conquest of 1066 transformed the English
language forever. For more than three hundred years
French was the language of power, aristocracy and
royalty. Thousands of French lexical units entered
the vocabulary of the English language. There was
one very significant fact - after the Norman
Conquest the French language was introduced to the
English court. The court proceedings started
operating with three languages: French, Latin and
English. “Legal expressions in all three languages
were therefore used simultaneously, and it is not
surprising that both Latin and French have had a
lasting influence on legal English”%¢, Therefore, one
can suppose that after the withdrawal of the Roman
legions in the fifth century, Germanic tribes migrated
to England, and the Salmannus was introduced with
the Norman conguest of the eleventh century.

3. Conclusions

The given paper presents an in-depth analysis
of the historical terms related to the common law
Htrust” and ,.trust-like” institutions. It deals with an
innovative approach towards the investigation of
juridical institutions via simultaneous presentation
and research of linguistic and legal data. Therefore,
the terminological- juridical analysis of the
relationship between “Salman’/”Treuhand” and
“use’/”trust” enables us to single out the following
outcomes:

The major peculiarities of the “Treuhand”
apparently correspond to the main features of the
“trust”: “a person, Salmannus, is charged with
administering property in the interest of another
person or for a designated purpose. He does not

28 William S. Holdsworth, A History of English Law, (3d ed. 1945), 410.
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administer the property for his personal interest. The
relationship between the Salmannus and the
beneficiary is of a fiduciary nature. Furthermore, the
Treuhand serves many of the purposes of the trust”%;

Similarly to the “Trust”, the “Salman” relied
on confidence;

The “Salman” could develop into the “feofee
to uses” (a predecessor of “trust”), because both of
them were often used for the transfer of land after a
grantor’s death. Moreover, in both cases grantors
were entitled to use the land before their death;

The similarity of the English and German
practices can be revealed via the discussion of the
usage of their institutions. The “Salman” had
different forms of usage. It was often used in cases
of longer travels or for financial reasons: “Someone
going off on a journey might leave the property in
the hands of a Salman to be turned over to a third
party in the event that the donor did not return or a
Salman who was a freeman might function as owner
of property for fiscal purposes, where the beneficial
ownership was in a person who could not hold
property”®®, Resting the title to property in the name
of Salman was especially useful during the periods
of political unrest. Among these forms of the usage
of the institution of “Salman”, a special attention
must be paid to the transference of the property to
Salman during an owner’s longer travels, because
this mode of transference shows a particular
resemblance with the forerunner of the common law
“trust” - the institution of “use”/”use of land” -
which was connected with the land ownership during
the times of the Crusades. When a landowner
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“TREUHAND” AND “FIDUCIE” (TERMINOLOGICAL
PROBLEMATICYS)

Irina GVELESIANI®

Abstract

Language and jurisprudence are deeply interconnected. The legal terminology of any language as well as the legal
system itself is a result of “a historical evolution which did not happen on its own, as if in a vacuum, but in constant
interchange with other legal languages and legal systems 2.

Contemporary jurisprudence faces a lot of new opportunities and changes. Increasing globalization breaks down all
the barriers via the “dédaublement du monde”. 1t involves the reconstruction of all spheres of life. Within the framework
of globalizing changes Europe is facing the tendency “fo draw up a uniform law on the basis of work by experts in
comparative law and to incorporate it in a multipartite treaty”2.The creation of uniform legal system presupposes the
change of terminological landscape. Therefore, the comparative study of juridical terms and suppositions regarding new
translational tendencies acquire the greatest urgency.

The give paper deals with the study of the Swiss “trust-like mechanisms”. The major emphasis is put on the actual
problems emerged during the translation of terminological units related to such juridical institutions as the “Fiducie” and
“Treuhand”.

Keywords: fiducie, institution, Swiss, Treuhand, trust.

1. Introduction

“Trust as a legal model developed by English
courts over centuries and later refined in several
jurisdictions based on the same legal tradition has
been so successful that it serves both as an
inspiration, a brand-name, and a benchmark™*. The
“trust” considers the participation of three parties (a
trustor, a trustee, a beneficiary) and requires the
separation of the ownership of property between two
parties - a trustee receives a legal title, while a
beneficiary acquires an equitable title.

The popularization of a trust instrument has
been facilitated by its unique character stipulated by
the duality of ownership inherent in the common
law. The given duality “stems from a basic
procedural dichotomy in Anglo-American law,
between the bodies of common law and equity”2.
The same dichotomy cannot be met in the civil law
jurisdictions. However, majority of contemporary
civil legal systems aspire to adopt entrusting
regulations in order to “take away the labels” of non-
trust jurisdictions. The given aspiration has been
fuelled by certain conditions:

e the globalization of the legal practice has
exhibited an overall tendency of unification and
harmonization of legal systems of the world

countries;

e “the dominance of U.S. and English law firms
has promoted the wuse of trusts in complex
transactions including non-trust jurisdictions and
fuelled a broader worldwide circulation of Anglo-
American legal concepts and instruments, increasing
contacts of non-trust jurisdictions with trustees and
trust assets™;

¢ the mass migration of the world population has
stipulated the flow of trust property to the inhabitants
of the non-trust states;

o the ratification of the Hague Convention on the
Law Applicable to Trusts and on their Recognition
by certain countries has increased the need of
reconciliation of the Anglo-American trust with the
principles of the civil law;

e “all mature legal systems have catered in
various ways to the same needs that have promoted
and informed the development of the common law
trust: division between the economic value of assets
and their holding and management; complex and
flexible allocation of the economic value of assets
among different beneficiaries or classes of
beneficiaries; customization of the powers and
duties of the managers to suit the purpose of the
arrangement; etc.”.
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2.1. Swiss law

Switzerland is one of those European
countries, which aspires to the implementation of the
common law “trust”. It’s worth mentioning, that
“Swiss courts have been dealing with trusts since
1874 and the Swiss government authorized the
settling of foreign business trusts since 1957
However, the English term “trust”, which existed in
Swiss legal domain conveyed quite non-English
meaning. It denoted “a monopolized concern having
subsidiary companies, which abandoning their
individual economic existence, are fused together
with the parent company to such a unity that its
centralised management has a monopolistic control
of the market”®. Besides the English word “trust”,
Swiss juridical system used such terminological
units as Treuhand, fiducia, fiducie, Fiduzia. These
lexical units denoted fiduciary relationships and
depicted the existence of three state languages in
Switzerland. E. Huber — the author of the paper
“Trust and “Treuhand” in Swiss law” — directly
indicated: “if we wish to speak about “trust” in
Switzerland in the Anglo-American sense we
translate the word into German with Treuhand, in
French with Fiducie, in Italian with Fiducia...
Speaking of the Treuhand we distinguish between
the Treugeber (in English settler, in French fiduciant,
in Italian fiduciante), the Treuhinder (in English
trustee, in French fiduciaire, in Italian fiduciario) and
the Begiinstigter (in English beneficiary, in French
beneficiaire, in Italian beneficiario)”’. Can we share
E. Huber’s viewpoint and identify the common law
“trust” with Treuhand, Fiducie and Fiducia? The
given paper makes an attempt to answer this question
via making certain juridical-linguistic analysis.

2.2. Swiss Treuhand

Initially, the Swiss Treuhand/fiducie was
considered as a modernization of the ancient Roman
“fiducia”. This Roman legal institution comprised
two distinct acts: “a disposal, using the formalistic
procedure of mancipatio, whereby the creator
transfers to the fiduciary the ownership of the
fiduciary property; and a distinct agreement, the

pactum fiduciae, whereby the fiduciary undertakes
to restore this property to the creator under certain
conditions™8, It’s difficult to identify the origin of the
Swiss “fiducie”. However, we can watch over its
development after the ratification of the Hague
Convention.

It’s a well-known fact, that in 2007
Switzerland ratified the Hague Convention on the
Law Applicable to Trusts and on their Recognition
of the 1% of July, 1985. The ratification of the Hague
Convention has facilitated the introduction of certain
significant provisions in the SPILA and SDCBA
(Swiss Private International Law Act and Swiss Debt
Collection and Bankruptcy Act). “In the latter
legislation, a new provision specifies that trust assets
constitute a separate fund independent from the
trustee’s own patrimony”®. The existence of a
separate fund indicates to the notion of a segregated
patrimony. However, despite this fact, the scholars
express different ideas regarding the existence of
Trust law in Switzerland. A. E. von Overbeck
believes, that “there is no institution called “trust” in
Swiss law, and until recently no other institution
which could meet the conditions of the Principles™*°.
D.W. Wilson and C. L. Nagai express almost the
same idea: “The Anglo-American trust has not (yet)
found its way into the Swiss legislation: there is
currently no Swiss substantial law on trust”%. Many
scholars believe, that the Swiss “fiducie (Treuhand)
is the nearest cousin of the trust”*?, while Hungarian
scholar 1. Sandor supposes that “in the laws of
Switzerland, the Treuhand (Fiduzia) is the unique
equivalent of the trust”*3. Moreover, I. Sandor
presents more precise description of Swiss fiduciary
relationships:

“In case of the Treuhand, the settler
(Fiduziant, Treugeber) transfers the property
(Treugut) to the trustee (Fiduziar, Treuhdnder). The
Fiduziar acquires legal title to the property and
undertakes a contractual obligation to use the
property for the benefit of the settler or third parties,
as instructed by the settler”.

According to the given definition, the major
participants of Swiss entrusting relationships are:
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Fiduziant/Treugeber - a transferor;

Fiduziar/ Treuhdnder - a transferee;

Begiinstigter — a beneficiary, who is presented
by a settler or third parties.

It’s worth mentioning, that H. Meyer uses the
German term “Treuhaender” for denoting a
“transferee”. He states that the “Treuhaender” in
Switzerland can never be in the same position as a
trustee in England or in the United States. He is
either more or less... For that reason
“Treuhaender” should never be translated as
“trustee”, but rather as “fiduciary”...*. In certain
cases, the given German terminological units can be
substituted by their French equivalents, which are
presented in Rapp’s following definition:

“Contrat par lequel une personne, le fiduciant,
transfére un droit a une autre, le fiduciaire, qui
s’oblige a en user selon les indications du fiduciant,
en général a le retransférer dans certaines
conditions™?,

Therefore, Fiduziant/Treugeber can be
presented by the French term fiduciant, while
Fiduziar/Treuhdnder can be substituted by
fiduciaire. Even the Treuhand is often designated by
fiducie (acte fiduciaire) or Fiduzia. The given
terminological equivalency can be presented in the

(transferee) the Swiss Fiduziar/Treuhdnder acquires
the full legal title on the transferred property;

o there is the lacking of the separation of the
Treuhander’s own property;

e as a result of the pactum fiduciae, the
Fiduziant/Treugeber becomes less protected and in
cases of the insolvency “the beneficiary is not ranked
above the other creditors'7;

e “the fiduciant can give the fiduciary any
instructions at any time, while normally the settler
cannot interfere with the management or disposition
of the trustee™8.

These facts directly indicate that the Swiss
entrusting relationships differ from the Anglo-
American “trust”. However, there is the possibility of
the establishment of the original “trust” in those cases
when a settler chooses the foreign law as a governing
one.

2.3. Swiss foundation (fondation, Stiftung)

Some scholars believe, that the Swiss
foundation (Fondation, Stiftung) can be regarded as
an analogue of the common law “trust”. Foundations
(except ecclesiastical and family foundations) are
usually registered in the “register du commerce”.
The so-called “family foundations” can be

Treuhand/Fiduzia (German)
fiducie (French)

Fiducia (Italian)

|

Treugeber/Fiduziant (German)
fiduciant (French)

fiduciante (Italian)

Fiduziar/Treuhdnder/
Treuhaender (German)
fiduciaire (French)

fiduciario (Italian)

Begtinstigter (German)
beneficiaire (French)
beneficiario (Italian)

following way:
The major disadvantage of the Swiss
entrusting relationships lies in the fact, that:
o the Treuhand is based on the rules of mandate
(mandat, Auftrag);
e in contrast to the common law trustee

constituted by dedicating a patrimony to a particular
family. According to Articles 355 ff. of the Swiss
Civil Code:

“The family foundation which is a legal person
and has the potential to continue indefinitely, allows
the creation of a mass of property dedicated to the

5 Hermine Herta Meyer, “Trusts in Swiss law,” The International and Comparative Law Quarterly 1 (1952):318.
6 A.E. von Overbeck, “National report from Switzerland,” in: Principles of European trust law, Law of business and finance, ed. D.J.

Hayton et al. (Kluwer Law International, 1999), 105.

1 Istvan Sandor, Fiduciary property management and the trust (Historical and comparative law analysis), (Bucharest: HVG-ORAC

Publishing Ltd., 2015), 303.

8 AE. von Overbeck, “National report from Switzerland,” in: Principles of European trust law, Law of business and finance, ed. D.J.

Hayton et al. (Kluwer Law International, 1999), 110.
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payment of the costs involved in educating and
setting up in life the members of a family, or
providing them with subsistence”?°.

The Swiss foundations are mostly used for
charitable, cultural or similar purposes, for instance,
they comprise the dedication of the property to such
specific intentions as the “maintenance of a building,
the commemoration of an event, or the establishment
of a profit-sharing plan for the employees of an
enterprise”, etc.?’. Therefore, foundations function
almost similarly to the Anglo-American “charitable
trusts”. However, they cannot be created for the
benefit of a specified person. Moreover, “the
foundation cannot easily be used for beneficiaries in
the manner in which this is done by trust law. Swiss
law has its own brand of rule against perpetuities.
Fidéicommis de famille may not ne constituted
(Article 335, 2 CC) and substitution fidéicommisaire
is limited to one reversionary heir (Article 488
CCS)%.

2.4. Terminological insights

A profound study of the contemporary Swiss
Treuhand/fiducie and foundation (Fondation,
Stiftung) enables us to treat these institutions as the
modern “trust-like devices”, which do not represent
the analogues of the Anglo-American “trust”. In this
case the scholars and especially, the linguists have to
deal with a serious problem raised “by the need to
name and discuss in English a number of legal
transactions or institutions that are redolent of trust
(e.g. “fiducia”, “Treuhand”), but are governed by
Austrian, Italian, German, Spanish law, etc. Could
these transactions be described as “trusts”, even
though the concepts employed to analyse them had
nothing or little in common with the building blocks
of the law of trusts in common law jurisdiction?”??,

Answering this urgent question demands the
investigation of terminological units related to the
modern European “trust-like devices”. In case of the
Swiss law the major emphasis must be put on the
term “Treuhand”, which is often significantly
misinterpreted, for instance, “Routledge German
Dictionary of Business, Commerce, and Finance”

presents the following English equivalents of the
German lexical units related to the “Treuhand”:

“Treuhand — Trust;

Treuhédnder — Trustee, fiduciary;

Treugeber — settlor, transferor, trustor
(AmE)”?%8,

It is also significant to pay attention to the
equivalences, which are presented in the
contemporary multilingual dictionaries. L. D.
Egbert’s “Multilingual Law Dictionary” (English-
French-Spanish-German) comprises the following
German counterparts of the English terms denoting
the legal institution of “#rust” and participants of the
entrusting relationships:

“trust

Kartell (m); Trust (m); Treuhandverhéltnis (n);
Vertrauen (n).

trustee
Vermdgensverwalter (m); Treuhinder (m)”%.
“beneficiary
Begiinstigter (m) (aus einem
Versicherungsvertrag);
Empfinger (m) einer Erbschaft ().

The existence of almost all the above
mentioned equivalents makes obscure the essence of
, Treuhand” and equalizes it with the Anglo-
American “trust”. Some scholars have thoroughly
discussed this question, for instance, Sh. A. Stark
directly indicated, that the term ,, Treuhand” has a
purely German origin: “the German word “treu”
means true and implies faithful”?6, Despite this fact
“the word Treuhand is not a clear term in German, it
cannot be exclusively described as a trust in English
either”?’. According to J. Rehahn and A. Grimm the
term ,, Treuhand” must be translated as ,,German
trust 28, We share the given scholars’ ideas and
believe, that according to the Swiss legal reality, the
term ,, Treuhand” must be translated as “Swiss
trust”, while the English term “zrust” can be
equalized only with the German term “frust”, which
is presented in L. D. Egbert’s “Multilingual Law
Dictionary”. Moreover, it is recommended to

¥ Lionel Smith, ed., Re-imagining the trust: trusts in civil law, (UK: Cambridge University Press, 2012), 17.
2 [_jonel Smith, ed., Re-imagining the trust: trusts in civil law, (UK: Cambridge University Press, 2012), 17.
2 A.E. von Overbeck, “National report from Switzerland,” in: Principles of European trust law, Law of business and finance, ed. D.J.

Hayton et al. (Kluwer Law International, 1999), 109.

22 Michele Graziadei, Ugo Mattei and lionel Smith, Commercial trusts in European private law, (Cambridge: Cambridge University Press,

2005), 53.

2 Routledge German Dictionary of Business, Commerce, and Finance: German-English/English-German, (Psychology Press, 1997).
2 L awrence Deems Egbert and Fernando Morules-Macedo, Multilingual Law Dictionary, (Baden-Baden: A.W. Sijthoff-Alphen Aan Den

Rijn Oceana Publications, 1979), 260.

% L awrence Deems Egbert and Fernando Morules-Macedo, Multilingual Law Dictionary, (Baden-Baden: A.W. Sijthoff-Alphen Aan Den

Rijn Oceana Publications, 1979), 37.

% Shelley A. Stark, Hidden Treuhand: how corporations and individuals hide assets and money, (Florida: Universal-Publishers Boca Raton,

2009), 1.

2 Shelley A. Stark, Hidden Treuhand: how corporations and individuals hide assets and money, (Florida: Universal-Publishers Boca Raton,

2009), 3.

%Johannes Rehahn and Alexander Grimm, “Country report: Germany,” The Columbia Journal of European Law Online 18 (2012), p. 94,
accessed November 22, 2015 http://www.cjel.net/wp-content/uploads/2012/08/CJEL-Trust-Law-Finall.pdf
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translate the “Treugeber” as the “Swiss
trustor/settlor” and nominate the “Begiinstigter ” as
the “Swiss beneficiary”.

The similar problems of interpretation occur in
cases of the French terminological units, for
instance, L. D. Egbert’s “Multilingual Law
Dictionary” presents the following French
equivalents of the English terms denoting the legal
institution “trust” and participants of entrusting
relationships:

“trust

cartel (m);

fidéicommis (m)”?;

confiance (f); trust (m);

“beneficiary

bénéficiaire (m)

The existence of almost all the above
mentioned equivalents makes obscure the essence of
“fiducie”. However, we believe, that the
equalization of the English term “trust” with the
French word “trust” is the best way of the
maintenance of the essence of the Anglo-American
entrusting relationships. Moreover, it is preferable to
denote the French term “bénéficiaire” with the
word-combination “Swiss beneficiary”.

2730

3. Conclusions

Therefore, the juridical-economic study of the
contemporary Swiss reality vividly reveals, that it
has no single institution which performs all the
functions performed by the common law “trust”.
Even the “Treuhand” - a prime example of fiduciary
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MORAL DAMAGES IN ACCIDENT INSURANCE (RCA INSURANCE)
ARE THERE SUFFICIENT CRITERIA?

Anca-lulia HANC”

Abstract

The objective of this study is a synhtetical discussion of the Romanian judicial practice regarding the moral damages
in accident insurance(RCA insurance or civil liabilty for cars insurance), with a focus on the objective determination of the
prejudice for the affected parts in Court decisions.This effort is motivated by the limitations of the Romanian
legislation:arguably, the current judicial practice is not unitary, even within the same Court of Appeal.Judges’
interpretation of the same normative acts and laws in this domain are often different,as well as imprecise.The aim of this
study is therefore to identify the common points of view among the various decisions of the Corts of Appeal in Romania
regarding moral damages as a result of a car accident, in the cases when cars are being insured with an RCA Policy). The
study also aims to determine if different sums of money should be established according to different types of moral
prejudicee.g. judicial errors, unlawful privacy of liberty etc.Finally, the study proposes that future accident insurance
legislation should include more thorough and concrete enactment of the moral damages aspects.

Keywords: Accident insurance, criteria of prejudice, determination of moral damages, Romanian and EU legislation,

uneven practice ,future enactment.

1. Introduction

The purpose of this study is to critically discuss
the various court decisions that - in the absence of a
unified legislation - establish different damages for
the same de facto and de jure situations in accident
insurance in Romania.This is why because,in my day
to day practice | found various Court solutions in
most similar cases,Court solutions that are not
always very well motivated.The study is mostly a
regard on Romanian various jurisprudence in this
field of law more than a thorough scientificall view
on these legal aspects.

Arguably, both the injured party and the
insurance companies are confused by the various
court decisions, so their claims may often be
unrealistic. Furthermore,insurance companies do not
meet the plaintiff’s demands before getting to court
(in the amiable procedure) because a court decision
may establish a much lower sum of money than the
one demanded by the injured parties. Moreover, the
duration of a court trial can be two or even three
years, thus itmay often be more profitable to ‘wait
and see’ what the judge will decide in this matter.

There are two main types of moral insurance
damages regarding the accident insurance:

- The injured parties who suffered damages -
physical and /or moral- in an accident;

- The injured parties are the inheriters/the
affected persons of the victim of the accident.

Arguaby, this field of law is not governed by
any general and objective legislative criteria, which

" Lawyer, Bucharest Bar (e-mail: hancavocat@gmail.com).

leads to the existence of an uneven judicial practice.
As the European Union (EU) legislation merely
offers general guidelines, member countries (such as
Romania) are in need of developing specific
legislation.

The aim of this study istherefore to explore this
gap of knowledge and to proposepossible directions
towards the quantification of the moral damages,
based on the analysis of the current judicial practice
in Romania.

2. Content

2.1. Motivation

Given the intense road traffic conditions,car
accidents are a considerable problem in Romania:
there are many automobiles, and drivers’ behavior —
such as wreckless driving or consumption of alcohol
contribute to the high number of car crashes.By law,
every car must have its own insurance policy that
covers any risks deriving from accidents: this is called
the RCA policy, which covers civil liabilty for cars.

2.2. RCA policies

RCA is a contract with a mandatory character
derived from the 136/1995 law?, signed by both the
insured person and the insurer company.According
to Vasile Nemes?:”The two parts can not negociate
the content of the contract,the rights and obligations
of the parts are stricly reglemented”. The insurer
company cannot be forced by law to sign the
insurance policy unless it had previously obtained

ILaw No. 136/19950n insurance and reinsurance in Romania, Official Gazette of Romania (,,Monitorul Oficial al Romaniei"), Part I, No.
303 of 30 December 1995, in force since 01/02/1996; last sanction 19/01/2015, in force since 27/02/2015.
2 Nemes, Vasile, Insurance Law (4™ edition),Hamangiu Publishers, 2012, page 290.
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this right from the Financial Supervisory Authority
(ASF).

The insured person must also sign this
insurance policy but can sign it at any insurance
company that was authorised by ASF-as specified by
Irina Sferdian® in ,,Insurance.Special regard upon
the insurance contract form the Civil code point of
view”. Furthermore,the level of the insurance
premium is different: the bonus-malus clause,the
seriousity and the rapidity of covering damages can
be the reasons why a certain insurance company may
be preferred.

As previously shown, there are two types of car
accidents:

- the ones in which both the driver and/or the
passengers of the car suffer injuries;

- the ones in which the driver and/or the
passengers die.

An important observation arises: this study
solely refersto risks covered by a valid policy;
asshown by Bradgate and Savage?*, the insured must
establishthey have suffered a loss caused by the risks
covered by the policy,in order to make any claims.

The insurance policy covers a variety of risks,
however the limits within which the insurance
companies must pay damages after such an
unfortunate event are very flexible and often
ambiguous. The main issue, both for the injured
parties and for the insurance companies, is thus to be
realistic: the two partiesvery rarely (if ever) reach an
agreement before a court decision. Thus,it is the
judge’s mission to rule and establish the proper
amount of money to compensate the trauma and
results of the car accident for the injuried parties.

Moreover, these sums of money must not act
as injust punitive measures against the insurance
company, as specified by the Romanian High Court
of Cassation and Justice’s Decision No,
1179/20115.This decision is of great importance -
although not generally binding- because it stipulates
that, when moral damages are concerned, neither the
national or ECHR framework operate with pre-
established criteria, but instead decisions should be
made in equity, by subjectively appreciating the
different circumstances of every case.

2.3 Specific legislation and authorities

The specific legislation in this domain can be
found in the 136/1995Law® regarding insurances; the
articles 49 and 50 specify that ,the insurance
company offers compensations within the insurance
contract for the prejudicies done by the insured
persons to third parties that are injured in car
crashes”. Furthermore, The High Court of Cassation
and Justice,in its nr. 1/2005'Rule statuates that the
insurance companies must be summoned in trial only
as insurer because the legal relationship between
these companies and the insured ones are on the
basis of solidarity. Thus,the persons injured in the car
crashes can claim compensations from the persons
that are responsible for the crash and also form the
RCA insurance company.

Recently,the High Court of Cassation and
Justice - via Decision 1/2016®%regarding the RCA
insurance policies in the case of car accidents- stated
that the insurance company is a civil responsible part
in the trial and bears the obligation to compensate the
prejudice alone, within the limits of the insurance
contract and the legal dispozitions regarding the
RCA.

Furthermore, the relevant article from the Civil
Code ruling (article 1391°) stipulates that if the
integrity of a person is damaged, a sum of money can
be offered.This sum of money can be offered for the
inheritants of the deceased person and for any person
that could prove that a certain prejudice exists.

However, although  under  Romanian
legislation it is mandatory for all cars to be insured,
it is not uncommon for cars that are not insured to be
subject of accidentsin which persons are injured or
deceased. In such cases, according to nr. 3/2010
decision of the High Court of Cassation and Justice
10 given as appeal on a certain point of law matter,
The Street Victim Protection Fund will be a part in
such civil /penal cases, instead of the insurance
company.

2.4. Financial Supervisory Authority (FSA) and
EU regulations

The limits of the insurance are established
anually by the norms of the Financial Supervisory

8 Sferdian, Irina, Insurance. Special regard upon the insurance contract form the Civil code point of view, C.H.Beck Publishers, 2013.
* Bradgate, Robert and Savage, Nigel,Commercial Law, Butterworths, London,Dublin,Edinburgh, 1991.
® High Court of Cassation and Justice — Section for civil and intellectual property, Decision No. 1179/2011, file 5129/62/2009, public

session of 11/02/2011 (unpublished).

6 Law No. 136/1995 on insurance and reinsurance in Romania, op. cit., page 12-13.

" High Court of Cassation and Justice — United Sections, Decision No. 1/2005 on the provisions of Article 54, paragraph 4 and Article 57
of Law No. 136/1995 on insurance and reinsurance in Romania, Official Gazette of Romania, Part I, No. 503 of 14/06/2005, in force since
14/06/2005.

8 High Court of Cassation and Justice — Panel jurisdiction to hear the appeal on points of, Decision No. 1/2016, public session of 15/02/2016
(unpublished).

® Morosanu, Vasile (ed.), The New Civil Code — Republished in Official Gazette No. 505 from 15/07/2011, Bucharest: Morosan and Pedro
Publishers, 2011, page 286.

0 High Court of Cassation and Justice — Panel jurisdiction to hear the appeal on points of law, Decision 3/2010 on establishing the standing
of the Street Victims Protection Fund (Art. 25 paragraph 1) of Law No. 32/2000 on insurance and insurance supervision, as amended and
supplemented) and the possibility of coercing them in criminal proceedings in civil damages to people injured in vehicle crashes liability for
uninsured, Official Gazette of Romania, no. 866/2010.
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Authority (ASF) which was established as an
autonomous, specialized, with legal status,
independent, self-financed administrative authority,
exercising its duties by taking over and reorganizing
all duties and powers of the National Securities
Commission (CNVM), the Insurance Supervisory
Commission (CSA) and the Private Pension System
Supervisory Commission (CSSPP).

The ASF is the national authority competent to
enforce and monitor the observation of the directly
applicable regulatory acts issued by the European
Union, in the fields provided by this regulation, and
for the transposition into the national legislation of
the provisions issued by the EU Council, EU
Parliament, European Commission and by other
European authorities.Annually,the  ASF  gives
orders(norms) with rules regarding the provisions
for the RCA insurance policy as well as its minimal
and maximal limits.

For instance, the 2016 upper limits within
which the insurance companies pay damages
are:1.000.000 euro for property damages and
5.000.000 euros for personal injuries and deceased
persons (for an accident involving one car, no matter
the number of the injured/deceased persons)!.This
is the only specific regulation that the judges have,
regarding such cases.

In the absence of more specific guidelines,
some court decisions give even 1.000.000 euros for
one person (severelly injured in a car crash).Other
courts consider 5.000.000 euros as a maximal sum of
money and decide that for a person who suffered the
same number of health care days, the sum of
100.000 lei(aproximatively 22.500 euros) is
adequate. Therefore, one cannot help wondering
which decision is most justified and what exactly
constitutes good practice.

2.5. Examples of moral damages

Examples gathered through the author’s
experience as a practicing lawyer suggested the
decision making process of settling moral damages
is usually not straightforward. A number of uneven
judicial practice cases were observed. Specifically,
in thecase of the deceased persons, some courts gave
low sums of money and others, millions of euros for
the inheritans.The criteria that justified these court
decisions often included: the age of the deceased;the
psychological impact upon the inheritans’ future
life;the relations between the deceased and other
persons beyond the inheritans themselves. However,
in a number of cases experienced by the author in her
professional activity, court decisions were

ambiguousin motivating why a certain amount of
money was given to the relatives of the deceased.

As often shown by theBucharest Court of
Appeal regarding cases when the plaintiffs specified
they were affected by the decease of their relative
(e.g. son or nephew), this was rarely supported by
psychological affective evaluations; documentation
also often omitted documents that would prove the
alteration of the financial resources, suggesting a
future imbalance between the current plaintiffs’ life
style and the one following the unfortunate event, or
the alteration of the professional standards of the
plaintiffs. Court decisions thus stipulate that it will
not simply approve what the plaintiffs are saying —
the moral prejudice can not be proved but only
ascertained. Following its judicial control role,the
Court requested that the plaintiffs indicate
evaluation criteria supported by the appropriate
evidence included in the documentation; as shown
before, thesecriteria are not prescribed by the law,
thus a considerable degree of variation might
follow.In order to decide in this matter the Court
must compare between similar cases and the
solutions from those cases.

In this context the ,,Guide for resolving moral
damage”*?may possibly be a useful resource. Yet,the
High Court of Cassation and Justice from
Romaniaoften suggests that this Guide is limited
only for ‘amiable litigation’ when the two parts wish
to settle the dispute outside the court?®,

Within the court,the judge must apply the
law.This is why the High Court of Cassation and
Justice established that when ruling again, the judge
must obey the legal framework regarding moral
claims,the national and conventional law principles
that impose the whole reparation of moral prejudice
represented by the negativeconsequences (both
physical and moral)taking into account the
importance of damaged values,when they were
affected.

Dorina Zeca'* cites an important decision of
the Bucharest Court of Appeal (Dec 110/2013
unpublished), whichstipulated that in establishing
the adequate amountto be paid in moral damage
cases, the court may take into consideration the
amount given by juridical practice in similar
cases. The judge may take into account the continuos
creation of the juridical practice: when determining
theaverage sum of money for similar cases,the
principle of equality of partiesbefore the law applies,
as well as the non discrimination principlewhich
also represents an equitable and equidistant

1 Insurance Supervisory Commission, Order No. 14/2011 to implement the Norms concerning compulsory civil deraspundere for damages
caused by vehicle accidents, Official Gazette of Romania, Part I, No. 858/2011.

12 Greceanu, Sorin and Necrelescu, Mihai, Guide to resolving moral damage: study on national and European practice in the matter,
synthesis and recommendations to solve the moral damage suffered due to health and bodily injury or death to persons caused by car accidents,

Bucharest: UNSICAR, 2012.

13 Based on the author’s direct professional experience as a lawyer.

14 Zeca, Dorina, Moral damages in civil and criminal litigation: Recent judicial practice, Hamagiu Publishers, 2016.
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parameter.This parameter could be considered
incontestable.

According to Article 1 from Law No.
136/1995'% the prejudice is the negative effect
suffered by the injured person as a result of a
production of a risk covered by the public liability
contract.

2.6. Plaintiffs’ motivations and claims

In most cases, the plaintiffs are distraught
when one or more members of their family (e.g.
husband,daughter,father,sister etc.) die in an
accident.Based on these feeling of loss, the
plaintiffsoften believe that the insurance company
should be obliged by the judge to a pay them a large
sume of money to ‘compensate’ for these negative
feelings.However, as shown before, in many cases
the plaintiffs’ documentationfolder includes no
evidence to indicate that the relationship with the
deceased relativeswasparticularly strong or their
standard of living hadbeen very high before the
unfortunate event.

Another point that has different interpretations
in Courts decisions refers to guilt. For instance, when
the husband drives a car and causes an accident by
wreckless driving (e.g. he falls asleep), and the infant
dies being kept in his moher’s lap (instead of a baby
chair),some judges consider that the parents(or
mother) areentitled to a substantial sum of money as
moral damage.Yet, recently the High Court of
Romania'®stipulated that the husband’s (or wife’s)
right for damages in reation to the infant’s death (or
the death of other persons raised by the driver of the
car, at faultfor the accident)should be limited to their
own injuries as direct victims of the car accident.

2.7. Difficulties in evaluating moral damages

Nevertheless,guilt is a serios criteria for the
judges in establishing the sums of money as moral
damages. There are multiple scenarios that involve
guilt and the subsequent ethical resonings — for
plaintiffs, insurance companies and judges alike —
are often complicated. For instance, in the case of
passengers who accept to be driven by a clearly
inebriated person, and who subsequently crashes the
car, a variety of questions arise:

- Is the passenger at fault for not stopping the
driver from drinking?

- Can the passenger claim substantial damages if
he or she is injured in the accident?

- What if the passenger is a minor?

In such cases, some courts argue that the
insurance company must pay whatever sum was

15 Law No. 136/1995, op.cit..

asked for —even if some of the parties involved could
have been moreresponsible and, in fact, prevented
the accident. Yet, such a decision may contradict the
overarching principle that everyone must obey the
law. Furthermore, one may wonder if it is fair to give
different sums of money to different persons taking
into account that their life styles are different,that
some live in the country side and other in a capital
(thus substantially different living costs)although
they both loose a close relative. In the absence of a
clear and objective legal framework, court decisions
can — and, often, do — embrace very different ethical
standpoints and the legal and financial outcomes
may often seem arbitrary.

Some may argue it should notbe expected
fromthe insurance companies to pay large sums of
money only because the plaintiff declaresa close
relationship with the deceased one: perhaps, the
actual relations were in fact very tense. In such cases
—which are often hard to prove or disprove — perhaps
it is unethical to draw major financial benefits just
for being related to a person deceased in a car
accident. The courts’ decisions are very different in
their rulling and legislative clear criteria should be
enforced by appropriate laws in the future.

Let us now suppose a different scenario: a car
crash with one deceased person. Their spouse and
one of their sonsclaim and obtain sums of money(as
moral damage) under a final court decision. After a
while, two more of the couple’schildren start a trial
against the insurance company, at a different court,
obtaining much larger sums of money. One may
wonder how will the first decision influence or
inform the second court rulling - does and should it
have res judicata?

This refers to Article 28 from the Criminal
Procedure Code!” that stipulates that the definitive
decision of the crimnal court is res judicata before
the civil court that judge the civil action in the matter
of the existence of the criminal deed,and the person
who is responsible for it.If by any chance both the
first court sentence and the final decision (usually
from the Court of Appeal) are not thouroughly
motivated,the case might be brought to the High
Court of Cassation and Justice. If both rullings are
superficial,and the relevant legislation is neither
specific nor clear, there may be sufficient legal
reasoning to attack those decisions because they
were given ,with the violation or wrongful
application of the law”, as stated in the New Code
for Civil Procedure?®,

Another issue that may be of interest is the
comparison of moral damages, specifically how can

16 High Court of Cassation and Justice — Panel jurisdiction to hear the appeal on points of law, Decision 23/2015 on interpretation of Article
50 paragraph 3 of Law No. 136/1995, public session of 26/10/2015 (unpublished).

1 Law No. 255/2013 for the implementation of Law no. 135/2010 on the Criminal Procedure Code and amending and completing certain
normative acts with criminal procedure dispositions, Official Gazette of Romania, Part I, No. 515/2013;

18 Morosanu, Vasile, Morosanu, Raul and Morosanu, Petre, The New Code for Civil Procedure: Law No. 134/2010 republished in Official
Gazette of Romania, No. 545/2012, Bucharest: Morosan and Pedro Publishers, 2012, page 193.



180

Challenges of the Knowledge Society. Private law

they be measured,quantified,taken into account etc.
It is often hard to tell what is more important for a
person’s wellbeing and how can these moral
damages compensate a loss,an injury,a personal
restriction of private life or rights. Considering all of
these delicate aspects of life, a crucial role can
(andshould) be played by the judicial system,by the
courts in their rullings.

The wrongful arrest of a person; the restricion
of liberty; the duration of these measures, the
detention conditions; the stopping of mail in prison,
the separation from one’s family; the lengh of the
criminal case in court - all of these may be elements
that produce physical and mental trauma, which
determin a moral prejudice that must be repaired.The
purpose of moral damages repair beingto obtain a
moral satisfaction of the same order, in a particular
example?®®, the High Court statuated that a sum (e.g.
55.000 euro) was capable to act as a correct
satisfaction for the wrongfull arrest for 8 months and
a half, and to offer an equitabile satisfaction for the
plaintiff taking into account the principle of
proportionality between the judicial error and its
consequences.The same ideea is stressed by another
High Court decision?.

Thus,the ECHR jurisprudency doesn’t offer a
specific rule in the determination of these moral
damages.The principle that can be extracted from its
jurisprundecy is the statuation in equity on moral
damages regarding the particular differences of each
case.Also,the  sum of money must be
reasonable,equitable and proportioned with the
plaintiffs prejudice as a result of the arrest measures
that were imposed for him. Still, this leaves many
room for interpretation and unfair judicial practice.

4. Conclusions

Unsurprinsingly, it may be very difficult to
establish objective criteria in determination of moral
damages. As stated before, the relevant legislation
doesn’t contain any strict standards.Furthermore, the
specific insurance norms given by the Financial
Supervisory Authority (ASF) are also lacunary:

References:

Article 49 paragraph 1 point fand paragraph 2 point
d from the 14/2011 ASF Norm both say that the
moral damages will be paid: “according with the
legislation and the jurisprudency from Romania”?.
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the importance of the moral prejudice, one must
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compensate their loss.

Future work on this topic could includea
unique guide for all insurance companies from
Romania, whichwould be useful for the courts in
their appreciaion of moral damages as no strict and
objective criteria exist now.
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Abstract

This paper focuses on the interpretation of the European Court of Justice concerning substantive aspects of the
Directive 85/374/ECC of July25, 1985, on liability for defective products. Therefore, this work will deal with the
interpretation of some aspects regarding the essence of products liability: The concept of defect and the extent of damage
covered by this liability. In addition, a number of issues needing of interpretation are analysed, such as: The meaning of
putting a product into circulation, the right to information of the consumer in order to prove the causation of damage, and
finally the problems that arise in cases where the producer is exempt from liability.
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meaning that the system of producer liability put in

1. Introduction. Principle of complete place by the Directive does not preclude the
harmonization application of other systems of contractual or non-
contractual liability based on other grounds, such as
fault or a warranty in respect of latent defects, or the
application®. Likewise the reference in Article 13 to
the rights conferred to an injured person under a
“special liability system” existing at the time when
the Directive was notified must be construed, as
referring to a specific scheme limited to a given
sector of production®.

Nevertheless, as is apparent from the 18"
recital in the preamble, it is also settled case-law that
it does not seek exhaustively to harmonize the field
of liability for defective products beyond those
matters®. In accordance with this statement, has ruled
that the Under this principle, the ECJ has ruled that
Directive  85/37  brings about  complete
harmonization only so far as the producer’s liability
and damages covered by the Directive, among other
aspects, are concerned 7.

As it is known, products liability is governed
by the Directive 85/374/EEC of July 25, 1985, on the
approximation of the laws, regulations, and
administrative provisions of the Member States
concerning liability for defective product. In
essence, this Directive concerns liability of the
producer for the damage caused by defective
products. It imposes “strict liability”?, without fault,
on the liable subject the producer, where a defective
product causes injuries to a person or damage to
property.

It is settled case-law that Directive 85/374
seeks to achieve, in the matters regulated by it,
completed harmonization of the laws, regulations
and administrative provisions of the Member States?.
To this respect, the European Court of Justice (ECJ)
has held that reference in Article 13 to the rights
which an injured person may rely on under the rules
of the law of contractual or non-contractual liability
cannot be interpreted as giving the Member States
the possibility of maintaining a general system of
product liability different from that provided for in
the Directive®. Differently, it must be interpreted as

" Professor PhD, Deusto University, (e-mail: inmaculada.herbosa@deusto.es).

1 As it noted by the ECJ, that is expressly stated in the second recital in the preamble to the Directive. It is also apparent from the enumeration
of the matters to be proved by the injured person in article 4 and from the cases in which the producer’s liability is excluded in article 7 (see
Case C 402/03 Skov 4£g v Bilka Lavprisvarehus A/S and Bilka Lavprisvarehus A/S v Jette Mikkelsen and Michael Due Nielsen [2006],
paragraph 19).

2 See Case C 52/00 Commission v France [2002], paragraph 24; Case C 154/00 Commission v Greece [2002], paragraph 20; Case C 183/00
Maria Victoria Gonzdlez Sanchez v Medicina Asturiana SA [2002], paragraphs 24-29 and Skov and Bilka, paragraph 23. Concerning the intention
to harmonize completely at Community level article 11 of the Directive, see Case 358/08, Aventis Pasteur SA v OB [2009], paragraph 37.

8 Commission v France, paragraph 21, Commission v Greece, paragraph 17, Gonzalez Sénchez, paragraph 30 and Skov and Bilka, paragraph 39.

4 See Commission v France, paragraph 22, Commission v Greece, paragraph 18, Gonzélez Sdnchez, paragraph 31, and Skov and Bilka,
paragraph 47.

5 See Gonzdlez Sanchez, paragraph 32, and Case C-310/13 Novo Nordisk Pharma GmbH v. S. [2014], paragraphs 20 and 21.

® See Case C 285/08 Moteurs Leroy Somer v Société Dalkia France, Société Ace Europe [2009], paragraphs 24 and 25; Case C 495/10
Centre hospitalier universitaire de Besangon v Thomas Dutrueux, Caisse primaire d’assurance maladie du Jura [ 2011), paragraph 21.

" See Centre hospitalier universitaire de Besangon, paragraphs 26-30 and Moteurs Leroy Somer, paragraphs 30-32, respectively. In addition,
regarding the consumer’s right to obtain information on the adverse effects of the defective product, see Novo Nordisk Pharma GmbH,
paragraphs 24 and 25.
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2. Interpretation concerning the elements
that determine liability product

After the promulgation of the Directive
85/374, the ECJ has ruled on several issues
concerning its interpretation. Some of them, in
recent days, concerning the scope of the Directive,
such as the class of liable person, concept of defect
and the damage covered by it.

2.1. Concept of liable person

Article 1 of this Directive imposes the
defective product liability on the producer of the
product in question, as it has been defined in Article
3. The reasons why it appeared appropriate to hold
the producer liable have been summarized by the
ECJ. So, it is recalled that the choice of allocating
liability to producers in the legal system established
by the Directive was made after weighing up the
parts played by the various economic operators
involved in the production and distribution process.
To this respect, it was considered that the fact of
imposing liability on the supplier, although would
make it simpler for an injured person to bring
proceedings, first, there would oblige those
subjects to insure such liability, resulting in
products significantly more expensive. Second, it
would lead to a multiplicity of actions brought by
the suppliers, back up the chain as far as the
producer. All, while in the great majority of cases
the supplier does no influence the quality of the
products it sells®.

Since this Directive, as it has been said
before, seeks a complete harmonization in the
matters covered by it, the determination in Article
1 and 3 of the class of persons which can be
considered liable must be considered as
exhaustive®. Therefore, in Skov and Milka the ECJ
holds that the Directive precludes a national rule
which transfer to the supplier the liability imposed
by its regulation on the producer, beyond the cases
listed exhaustively in Article 3(3) *°. Reversely, in
the same judgment it is recalled that the Directive
allows a national rule under which the supplier is
answerable for the fault-based liability of the
producer for a defective product, since Article 13
of the Directive does not preclude the application
of other systems of contractual or non-contractual
liability based on other grounds, such as fault®.

Likewise, since the Directive brings about
complete harmonization only so far as the
producer’s liability for defective product is

8 See Skov and Bilka, paragraphs 27-29.

concern, Member States are allowed to establish a
system of strict liability for suppliers different
from that laid down under the Directive, only on
condition that it does not adversely affect the
system established by the latest?.

It follows that the liability regulated by the
Directive only may be imposed on the producer, as
is defined in Article 3 (1): The manufacturer of a
finished product, the producer of any raw material
or the manufacturer of a component part. And it is
only in the cases exhaustively listed in this Article
3 that other persons can be considered as a
producer: Any person who, by putting his name,
trade mark or other distinguishing feature on the
product presents himself as its producer (Article
3(1), any person who imports into the Community
(Article 3 (2) and, where the producer or the
importer cannot be identified, the supplier who
does not inform the injured person of the identity of
the producer or of the person who supplied him
with the product (Article (3)*3.

In the context of determining the liable person
under the Directive, the question of the substitution
of the defendant when this is not the producer
becomes significant. This question involved two
separate references to ECJ as to the same case in
the main proceedings. To this respect, in O’Byrne,
the ECJ rules that it is for national law to determine
the conditions in accordance with which one party
may be substituted for another when an action is
brought against a company mistakenly considered
to be the producer. However, in light of
considerations made above, the national court
which examines the conditions governing such a
substitution “must ensure that due regards is had to
the personal scope of the directive, as established
by Article 1 and 3 thereof”'. It follows that the
subject who substitutes the defendant must be a
producer as defined by this Article.

In Aventis Pasteur, as to the same case where
the victim mistakenly brought an action against a
defendant who is not the producer, the ECJ, having
regard to the fact that the defendant is the supplier
of the defective product, recalls that where the
producer cannot be identified, the supplier of the
product is treated as the producer, unless he informs
the injured person, within a reasonable time, of the
identity of the producer or of his own supplier
according to Article 3 (3)%.

As was pointed out by this Court, this latest
provision should be understood as referring to the

® See Skov and Bilka, paragraph 33 and Case C 127/04, Declan O’Byrne v Sanofi Pasteur MSD Ltd and Sanofi Pasteur SA [2006],

paragraph 35.
10 See Skov and Bilka, paragraph 37 and 45.
11 See Skov and Bilka, paragraphs 47 and 48.

12 See Centre hospitalier universitaire de Besangon, paragraphs 26-30

13 See O’Byrne, paragraphs 36 and 37.
14 See O’Byrne, paragraphs 34, 38 and 39.
15 See Aventis Pasteur, paragraph 54.
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situation in which, taking into account the specific
circumstances of the case, the victim “could not
reasonably have identified the producer of that
product before exercising his rights against its
supplier”. To this respect, it was stated that the
mere fact that the supplier of a product denies being
its producer does not suffice for that supplier to be
treated as having informed the injured person of the
identity of the producer or its own supplier. On the
other hand, the condition relating to the supply of
such information within “a reasonable time”
involves that the supplier informs the injured
person, “on its own initiative and promptly, of the
facts referred to above. In any case, it is for national
court to determine if the supplier fulfills these
requirements?,

2.2. Concept of defect

The definition of defect is given by Article 6
of the Directive, according to which a product is
defective “when it does not provide the safety
which a person is entitled to expect”. With this
purpose, all circumstances must be taken into
account, including: (a) The presentation of the
product (b) its reasonably expected use; and (c) the
time when the product was put into circulation.

Recently, the ECJ has ruled on the
circumstances under which a product can be
considered as defective in Joined Cases Boston
Scientific Medizintechnik GmbH v AOK Sachsen-
Anhalt and others. The question referred to the
court was, in essence, whether Article 6(1) allows
to classify as defective certain products, belonging
to the same group or forming part of the same
production series and having all of them a potential
defect, without any need to establish that the
product in question has such a defect. In this
concrete judgment, the Court rules on two related
cases concerning implanted medical devices, such
a as a pacemaker and a cardioverter defibrillator.
As we will see, the specific nature of the defective
products, medical devices implanted in the human
body, was relevant for its ruling.

In deciding this question, the ECJ considered
the concept of defect by reference to the Directive
itself and, therefore, gave guidance on the
parameters to consider a product as defective. The
Court, making reference to definition of defective
product (Article 6 of the Directive) and to the sixth
recital of the preamble, states that the effect of that
recital was that the “assessment must be carried out
having regard to the reasonable expectations of the
public at large”. This expectations, according the
Court, must be assed taking into account a number

16 See Aventis Pasteur, paragraphs 55-59.

of factors, inter alia, “the intended purpose, the
objective characteristics and properties of the
product in question and the specific requirements
of the group of users for whom the product is
intended”.

For products such as those at issue in the main
proceedings, implanted medical devices, the ECJ
noted that, given its function and the particularly
vulnerable situations of patients using them, the
safety requirements which those patients were
entitled to expect were “particularly high”.
Moreover, taking into account of these factors, the
Court understood that in the cases at issue, where it
is found that such products belonging to the same
group or forming part of the same production series
have a potential defect, it is possible to classify all
products in that group or production series as
defective, without the need to show that the any
specific product was defective.

As it has been said above, in adopting this
decision the Court seems to have taken into account
the specific nature of these products, implantable
medical devices, and the specific risks arising from
them. However, the Court does not limit its
decision to these particular products. Therefore, the
same solution can be applied, under the same
circumstances, to other products, other than
implanted medical devices.

2.3. Recoverable damages
As it is noted by the ECJ, unlike the terms

“product”, “producer” and ‘““defective product”,
for which the Directive provides express
definitions (Article 2, 3 and 6 respectively), the
term “’damage” is not defined in the Directive.
Neither Article 9 nor Article 1 of the Directive, to
which Article 9 refers, contains any explicit
definition of the term 'damage‘'®.

Therefore, Article 9 only indicates the various
heads of damage covered by the Directive. Under
this Article, those damages are limited to:

Damage caused by death or by personal
injuries;

Damage to, or destruction of, any property
other than the defective product itself, with a lower
threshold of €500'°, provided that the property is
ordinarily intended for private use or consumption,
and was used by the injured person mainly for his
or her private use or consumption.

In Henning Veedfald v Arhus Amtskommune,
given the difficulty in specifying the nature of the
damage in the case at issue, the national court
referred the question whether the Community Law
imposes any requirement as to define the

17 See Joined Cases C-503/13 and C-504/13, Boston Scientific Medizintechnik GmbH v AOK Sachsen-Anhalt and others [2015].

18 See Case 203/99, Henning Veedfald v Arhus Amtskommune [2001], paragraph 25.

1 According to the principle of full harmonization imposed by the Directive 85/374, Member States cannot decide against the minimum
threshold of €500 (see Commission v France [2002] and Commission v Greece [2002].
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expressions "damage caused by death or by
personal injurie” and “‘damage to, or destruction of,
any item of property other than the defective
product itself” provided for in Article 9 of the
Directive®,

The Court held that it is for Member States to
determine the precise content of those two heads of
damage.  Nevertheless, full and proper
compensation for persons injured by a defective
product must be available for both kind of damages
referred in the preceding paragraph, since it is
settled case law that application of national rules
may not impair the effectiveness of the Directive?.
In essence, that means that it is for Member States
to define these two heads of damages in order to
determine if in a particular case there a damage is
resulting from death or personal injury or damage
to property. But a Member State may not restrict
the material damages which are recoverable under
these two heads of damages in accordance with
Article 9 of the Directive?.

In recent days, the ECJ has provided guidance
on the damages which constitutes “damage caused
by death of by personal injuries” according to
Article 9 of the Directive. The particular question
referred to the Court was whether the costs of an
operation to remove and replace the defective
medical device, in the specific circumstances of the
joined cases Boston Scientific above mentioned.
The ECJ has adopted a broad interpretation of the
concept of this head of damage, stating that it
relates “all that is necessary to eliminate harmful
consequences and to restore the level of safety
which a person is entitled to expect”. This
interpretation is based both on the objective of
protecting consumer health and safety pursued by
this Directive in accordance with the first and sixth
recitals of the Preamble, and the causal relationship
between the defect and the damage suffered.

It means that costs for replacing defective
medical devices only constitute damage caused by
personal injuries covered by the Directive as long
as the replacement is necessary to restore the safety
the injured person is entitled to expect. In other
case, the compensation for this head of damage will
cover only those costs which are necessary to
overcome the defect. In any case, it is for national
courts to determine what measure is necessary in a
particular case, “bearing in mind the abnormal risk

of damage to which it subjects the patients
concerned”.

Therefore, in the concrete cases at issue, as to
the defective pacemaker, the Court finds that the
costs for the replacement of such device, including
the costs of the surgical operations, constitute
damage caused by personal injuries covered by the
Directive. But this Court holds that finding may be
different in the case of the defective cardioverter
defibrillators, since it was apparent that the
magnetic switch of those medical devices should
simply be deactivated. In any case, as it was said
above, it is for national court to decide if
deactivation of the magnetic switch is sufficient for
the purpose of overcoming the defect.

Finally, as it has been said above, since the
Directive 85/374 does not seek to harmonize
products liability beyond the matters regulated by
it, the harmonization does not cover compensation
for damage excluded from its scope. That is the
case, inter alia, of compensation for damage to an
item of property intended for professional use and
employed for that purpose. In Sociétée Moteurs
Leroy Somer v Société Dalkia France and Others,
the national court asks, in essence, if this Directive
precludes the interpretation of domestic law
according to which the injured person can seek
compensation for this type of damage under a
system of strict liability corresponding to that
established by its regulation 2. After stating that
compensation for this type of damage is not one of
the matters regulated by this Directive and
therefore is not covered by its scope, the Court held
that nothing in its wording leads to the conclusion
that Community Law deprive Member States of the
power to provide a system of liability which
corresponds to that established by that Directive?*.

3. Other issues needed of interpretation

Beyond those elements which determine the
scope of the Directive 85/374, there are other
provisions interpreted by the ECJ which complete
a general approach in respect of product liability
across the EU.

3.1. Limitation in time of the right of
compensation

Article 11 of the Directive states that Member
States must provide in their legislation that the

2 See Henning Veedfald, paragraph 11. In this case, the damage consisted of the loss of a kidney that had been removed from a donor for
transplantation. The kidney was prepared by the hospital through flushing with a perfusion fluid designed for that purpose. This fluid proved

to be defective, making the kidney unusable for any transplant.
21 See Henning Veedfald, paragraph 27.
22 See Henning Veedfald, paragraps 28-29.

2 See Société Moteurs Leroy Somer, paragraph 14. In the case at issue, a generator installed in a hospital in Lyon caught fire due to the
fact that the alternator manufactured and put into circulation by “Moteurs Leroy Somer” overheated. Dalkia France, which was responsible for
the maintenance of this installation, and its insurer, paid compensation for the material damage caused to hospital by that accident and then
brought an action against Moteurs Leroy Somer, to obtain reimbursement of the payment made by them.

2 See Société Moteurs Leroy Somer, paragraphs 27-31.
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rights conferred under its regulation shall be
extinguished after a period of 10 years from the
date on which the producer put into the circulation
the defective product. This 10 years period only
can be interrupted when he injured person has
instituted proceedings against the producer. To this
respect, the 10th recital in the preamble to the
Directive states that “a uniform period of limitation
for the bringing of action for compensation is in the
interests both of the injured person and of the
producer”.

As it is noted by the ECJ, the purpose of this
Article is to place a time-limit on the rights
conferred by the Directive on the victim and, it is
apparent from its Preamble, to satisfy the
requirements of legal certainty in the interests of
the parties involved. Therefore, as we will see later
when examining the putting into the circulation of
the product as the starting date of that period, the
establishment of the time-limits within which the
action for compensation must be brought must
satisfy objective criteria®.

According to the ECJ, this harmonization
contributes, first, to the general aim expressed in
the preamble of the Directive, consisting of putting
an end to the divergences between Member States
which entail differences in the degree of protection
of consumers. Second, seeks to limit the liability of
the producer to a reasonable length of time, taking
into account a number of factors, such as, the
gradual aging of products, the increasing strictness
of safety standards and the constant progressions in
the state of science and technology. In addition,
bringing up the opinion of the Advocate General,
the Court invokes the need not to restrict technical
progress and to maintain the possibility of insuring
against risks connected with this specific liability,
given the burden this liability represents for the
producer?,

In a context in which the action laid down by
the Directive must be brought within the 10-year
period, the issue related to the substitution of one
defendant for another after the expiration of that
period becomes relevant. In Aventis Pasteur the
question referred by the national court was whether
the Directive allowed this substitution although the
person named as a defendant in the first place did
not fall within the scope of the Directive. Bearing
in mind the rationale for limiting in time the right
of compensation, the ECJ hold that Article 11
precludes the application of a rule of national law,
which allows the substitution of one defendant for
another during proceedings, in a way which “a

% See O’Byrne, paragraph 26.

% See Aventis Pasteur, paragraphs 40-43.
" See Aventis Pasteur, paragraphs 43-44
28 See Aventis Pasteur, paragraphs 45-47.
2 See Aventis Pasteur, paragraphs 50-54.

producer”, as defined by the Directive, is sued after
the expiry of the period prescribed by that Article?.

According to the court, an outcome to the
contrary would involve, first, to accept that this
period could be interrupted for a reason other than
the institution of proceedings against the producer
as it is prescribed by Article 11. And, second, a
lengthening of the limitation period with regard to
such a producer. The latter would be inconsistent
with the harmonization intended by the Directive
and with the legal certainty this Article seeks to
grant this subject in the context of the liability
established by that Directive. To this respect, the
Court recalls the important of the principle of legal
certainty in rules that entail financial consequences,
in order that those concerned may know precisely
the extent of their obligations®,

In addition, the ECJ gave clarifications to
guide the referring court in giving judgment in the
main proceedings of reference where the person
named as a defendant before the expiration of the
10 years period was a wholly-owned subsidiary of
the producer. To this respect, this Court appoints
that it is for the national court to assess whether the
product was put into circulation by the producer.
So, where the national court notes that fact, first,
that Article 11 does not preclude national court
from holding that the parent company, “producer”
as defined by the Directive, can be substituted for
that subsidiary. Second, having regard to the same
fact, that the supplier of the product can be treated
as the producer, in particular for the purposes of
Article 11, where the latest cannot be identified,
unless he informs the injured person, within a
reasonable time, of the identity of the producer of
his own supplier in accordance with Article 3(3) %°.
Where the conditions provided for in this provision
are met, the supplier should treated as a “producer”
and, therefore, the proceedings instituted against
him will interrupted the limitation period laid down
in Article 11°C.

3. 2. Meaning of “putting the product into
circulation”

The Directive does not define the concept of
‘put into circulation’, which is referred to in several
provisions of the Directive 85/374. Primarily, in
Article 7(a) dealing with the circumstances where
the producer will be exempt from liability and
Article 11, which places a time-limit on the
exercise of the rights conferred by this Directive on
the injured person. Secondarily, this term is also
used in other provisions: In Article 6.1 (c) dealing
with the circumstances to assess the safety

% See. Aventis Pasteur, paragraph 60. As to the conditions for the application of article 3 (3), see 1.1. Concept of liable persons.
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expectations of the products to be considered
defective and in Article 17, as the reference date for
determining the temporal scope of application of
the Directive.

As to the concept of “putting into circulation”
referred to in Article 7 of the Directive, in Henning
Veedfald the ECJ has held that the producer may
himself exempt from liability because the product
has not been put into circulation, primarily, in cases
“in which a person other than the producer has
caused the product to leave the process of
manufacture”. In accordance with this approach,
the Court considered that this exception also covers
the use of a product contrary to the producer’s
intention (where the manufacturing process is not
yet complete) and use for private purposes. In this
context, regarding the concept referred in the
Article 7, the Court considered that the cases
exhaustively listed by this Article, by which the
producer may exempt himself from liability, “are to
be interpreted strictly” in order to protect the
interests of the victims®Z.

In the case at issue, the producer of the
defective product, a hospital, produces and uses the
product in the course of provinding a medical
service. Bearing in mind this situation, the Court
held that a defective product is put into circulation
when “it is used during the provision of a specific
medical service” , although the product did not
leave the sphere of control of the service provider
%2, This case is different from that on which a
service provider, in the course of providing a
service, uses defective equipment or product of
which it is not the producer. 3 In the latter case,
as it is apparent from ECJ case law, damage to the
recipient of the services does not fall within the
scope of the Directive 85/374. Therefore this
Directive does not prevent a Member State from
applying rules which impose strict liability on a
service provider, provided that it does not adversely
affect the system established by Directive 85/374%,

The concept of “putting into circulation”
referred to in Article 11 was interpreted in O ’Byrne
v. Sanofi Pasteur. In this context, taking into
account the purpose and the aim of this Article

31 Cf. Henning Veedfald, paragraphs 24 and 25.

explained above, the Court held that a product is
put into circulation “when it leaves the production
process operated by the producer and enters a
marketing process in the form in which it is offered
to the public in order to be used or consumed”. The
ECJ considered that, generally, it is not important
in that regard that the product is sold directly by the
producer to the user or to the consumer or that the
sale is carried out as part of a distribution process
involving one or more operators, as Article 3 (3) of
the Directive makes apparent .

It must be noticed that in the case of reference
in the main proceeding, one of the links in the
distribution chain was closely connected to the
producer, since the distributor of the defective
product was a wholly-owned subsidiary of the
latter®®. To this respect, the Could considered that
it is necessary to determine whether the subsidiary
entity was in reality involved in the manufacturing
process of the product or it acts simply as a
distributor of depository for the product
manufactured by the parent company. In any case,
it is for the national courts to establish this aspect,
having regard to the circumstances of each case and
the factual situation of the matter before them®’.

3.3. Exemption of liability

Since the Directive imposes a system of
“strict liability” on the producer, this subject cannot
avoid that liability by the mere fact of proving he
has acted without fault. Nevertheless, in
accordance with the principle of a fair
apportionment of risk between the injured person
and the producer laid down in the seventh recital in
the preamble, Article 7 sets out a number of facts
exonerating him from liability,

The case law of the ECJ has interpreted some
of these circumstances, in addition to that which
allows the producer to be exempt from liability
when he did not put the product into circulation,
analyzed before. So, this Court has ruled on the
exonerating circumstances laid down in Article 7,
paragraphs (c) and (e).

Article 7 (c) of the Directive exempts the
producer from liability when the producer proves

%2 n this case, as it was mentioned before, a kidney, previously removed from the donor from transplantation was, rendered unsable for any
transplant due to that kidney was prepared through “flushing” with a fluid designed by the hospital for this purpose with proved defective. The
defendant hospital denied liability on the grounds that the product had not been put into circulation.

3 See Centre hospitalier universitaire de Besancon. In the case at issue in the main proceedings, a patient suffered burns during surgery
carried out in public hospital. The burns were caused by a defect in the temperature-control mechanism of a heated mattress on which he had
been laid. The defendant claimed that the Directive 85/374 prevented application of the principle deriving from the case-law, whereby a public
hospital is liable even without fault for damage caused to users as a result of the failure of products or equipment used in connection with their

treatment.

3 See Centre hospitalier universitaire de Besangon, paragraphs 27, 30 and 39.

% See O’Byrne v. Sanofi Pasteur, paragraphs 26 and 27. See also paragraph 32.

% In the case of reference, the producer of the defective product, an antihaemophilus vaccine, had sent it to a distributor, which was a
wholly-owned subsidiary of the producer. Then, the vaccine was sold by this distributor to the Department of Health of United Kingdom and

delivered directly to a hospital nominated by the Department of Health.

87 See O’Byrne v. Sanofi Pasteur, paragraphs 29 and 30.

% See Case C 300/95, Commission of the European Communities v. United Kingdom of Great Britain and Northern Ireland [1997],

paragraph 24.
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that “the product was neither manufactured by him
for sale or any form of distribution for economic
purpose nor manufactured or distributed by him in
the course of his business”. As to the exemption
from liability where an activity has no economic or
business purpose, the ECJ has ruled that it does not
extend to the case of a defective product which has
been manufactured and used in the course of a
providing a service (in the case of reference, a
medical service) which is entirely financed from
public funds and for which the user is not required
to pay any consideration. To this respect, this Court
appoints that this activity “is not a charitable one”
which could therefore be covered by the exemption
from liability provided for in this provision®.

On the other hand, Article 7 (e), in connection
with Article 15.1 (b), allows Member States to
decide whether in its legislation the producer can
be exempt from liability when “the state of
scientific and technical knowledge at the time when
he put the product into circulation was not such as
to enable the existence of the defect to be
discovered” (the so called, “development risks”).
The ECJ makes several observations as to the
wording of this provision. The Court states, first,
that this Article does not refer to the practices and
safety standards in use in the industrial sector in
which the producer is operating, but “at the state of
scientific and technical knowledge, including the
most advanced level of such knowledge at the time
when the product in question was put into
circulation”. Second, that it does not contemplate
the subjective knowledge of a producer but “the
objective state of knowledge of which the producer
is presumed to have been informed”. Finally, it is
considered implicit that the relevant knowledge
must have been accessible at the time when the
product in question was put into circulation®.

3.4. Proof concerning the causation of damage

As it is known, Article 4 of the Directive
places the burden of proof on the victim or injured
party as to the damage, the defect, and the causal
relationship between these two elements.

Although the Directive does not define the
standard of proof and how evidence is gathered,
some Member States have imposed on the producer
the obligation to provide useful documentation and

References:

information related to the defective product to the
victim. The question is if the principle of complete
harmonization brought by the Directive would
prevent Member States from adopting this
provision.

According to the ECJ, it should be noted that,
as a matter of principle, the consumer’s right to
obtain information on the adverse effects of a
product provided for by national legislation is
excluded from the scope of the Directive 85/374
and, therefore, it would not affected by the
principle of complete harmonization of the matters
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preliminary ruling concerning the interpretation of
Article 13 of the Directive, as that question
becomes irrelevant once found that the right to
information is outside the scope of it.

4. Conclusions

Ever since the Directive 85/374 concerning
liability for defective products was adopted, the
ECJ has been called on to deliver a number of
judgments on its interpretation. ECJ case law
provides a catalogue of cases on product liability, a
number of them in recent days in the field of
medicine (pharmaceutical products and medical
devices). Certainly, the case law of this Court does
not put an end to all the questions arising from the
application of the Directive but it decisively
contributes to clarifying and elaborating the basic
principles of product liability across the European
Union.
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CONTROVERSIAL LAW ISSUES IN THE ENFORCEMENT OF THE
NEW LEGAL PROVISIONS IN FAMILY LAW

Dan LUPASCU”"

Abstract

The relatively short period of the new Romainian Civil Code implementation highlights the existence of some
controversial law issues regarding the legal provisions contained in Book 11, entitled “About family”.
Apart from the theoretical disputes, there are also court decisions that contain different solutions in the enforcement

of the same legal provisions.

Controversy exists not only in relation to the newly introduced institutions in our legal landscape, but also regarding
the ones taken over from the old regulation, institutions that have undergone some changes.

The examples are most varied and they do not bypass almost any matter. Thus, we signal the presence of different
interpretations of regulations regarding: engagement, marriage, divorce, parentage, adoption, the legal duty to maintain,

the parental authority, etc.

The present study highlights such controversy’s by presenting the views expressed and the arguments invoked in their

support and also some propositions of Ferenda Law.

Keywords: Romainian Civil Code, controversial law issues, engagement, divorce, filiation.

1. Introduction

Conducted during a relatively short time
period, the considerable effort of “modernizing”
romanian legislation and aligning with the
international regulatory developments is somewhat
“shadowed” by the existence of some legislative
solutions susceptible of different interpretations or
by the absence of provision.

Thus, reffering only to the provisions of the
Civil Code regarding family relationships, we find
that there are numerous discrepancies in the
speciality literature and/or judicial practice. Their
existence can be easily noticed from the critical
content analysis in terms of legal logic of the various
regulations. At the same time, in the process of law
enforcement, in many cases, the guardianship courts
have ruled differently over the same law issues. In
fine, the specialized literature of almost 5 years of
implementing the Civil Code revealed different
views over the same law issues.

And we could say that this is just the
beginning...

The present study highlights only a part of
these controversies in matters, such as: engagement,
nullity and dissolution of marriage, filiation and
legal duty to maintain. Their presentation shows not
only theoretical interest, but also significant practical
consquences, because from the meaning of a legal
provision depends the outcome of a specific case, or
in the event of a litigation, or in any other
assumptions of enforcing a legal rule.

In the contents of the material are criticaly
filtered expressed opinions, arguments invoked in
their support and also, solutions that we share.

Likewise, regarding certain aspects, there are
formulated law ferenda proposals designed to lead to
the elimination of gaps or, where appropriate,
equivocal formulations and the adoption of some
clear legislative solutions, that are able to meet the
requirements imposed by the specific family
relations and the principles that govern this field.

2. Content

2.1. Controversies on the legal nature of
engament, engagement effects and legal nature of the
liability in the event engagement breakage

Legal institution having a considerable age
(being mentioned in the Old Testament — where it
was designated through the Hebrew term “aras” —
present in the Roman law, Byzantine law, etc.), in
essence, engagement represents the solemn covenant
of two persons of the opposite sex to marry each
other in the future.

Also regulated by the old statues, but omitted
by the Romanian Civil Code of 1864, engagement
was reintroduced in our law through the new Civil
Code, a legislative intervention that has sparked
conflicting reactions among specialists in family
law. The analysis of this institution also generated
ample discussions in doctrine. For example,
regarding its legal nature, some authors qualify
engagement as a legal act?, a convention?, others are

" PhD, Faculty of Law, “Nicolae Titulescu” University of Bucharest (e-mail: prof.danlupascu@gmail.com).
L E. Florian-Consideratii asupra logodnei reglementati de noul Cod civil,Curierul judiciar nr.11/2009, p.632; C.C.Hageanu-Dreptul familiei

si actele de stare civild, Ed. Hamangiu,Bucuresti, 2012, p.15.

21.D. Romosan-Dreptul familiei, Ed. Universul Juridic, Bucuresti, 2012, p.30.
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letting to believe that it would be about such an act?,
while another author believes that engagement is a
“simple legal fact ™.

As far as we are concerned, we maintain our
opinion® of being in the presence of a legal act, more
precisely a legal sui generis family law act, a
qualification that results primarily from the legal
definition of engagement, definition contained by art.
266 paragraph 1 Civil Code. Secondly, the membership
of engagement in the category of legal acts is deducted
from the implementation of the sanction of nullity in the
case of failure to comply with the basis conditions.
Thirdly, the fact that the legislator prohibits the
insertion of a Criminal law clause leads to a a contrario
interpretation according to which any other clauses,
that are compatible with this institution, are allowed.
Finally, it should be noted that engagement does not fall
within the legal category of juridical deeds regulated
by the Civil Code.

Another controversy was generated by the fact
that the law does not indicate the effects of
engagement, but confines only to regulate the
patrimonial  consequences of breaking the
engagement. From here it leads to the conclusion
that engagement does not give rise to any statute for
the engaged persons, thus the analogy with the
institution of marriage is not permitted, only the
appearance of some “pseudo-effects at the breaking
of the engagement”. So, basically engagement is a
legal act deprived of legal effects®, the only ones
being born at the moment of her tempestuous
breakage’.

We do not share this opinion and we also
consider that it is unacceptable that the legislator
should be concerned by an institution that lacks any
legal effects. If some effects were not expressly
provided then it does not mean that they are
nonexisting. Also, sanctioning the abusive breaking
of engagement or of the culpable determination of
the other fiancé to break the engagement
presupposes personal relationships conducted in
good faith and loyalty between the two fiancés. Even
though it does not give rise to a marital action — in
order not to affect the matrimonial freedom —
engagement generates the juridical condition of
engaged persons, thus arising moral as well as legal
consequences.

The relations between fiancés fall within the
definition of private life, and they are enjoying the
legal protection offered, a fact also confirmed by a
decision of the former European Commissioné. From
the circumstance that the law penalizes improper
conduct of breakage or the determination of the

engagement breakage, it is inferred that between the
fiancés there are a number of personal rights and
duties, similar in principle to those of marriage.
Without equalizing the two legal institutions, we can
not ignore that both of them are based on the
friendship and affection between a man and a
woman. That's why we believe that it is not
exaggerated to support the existence of some mutual
obligations (respect, loyalty, moral support). At the
same time, fiancés may agree to live and eventually
to take care of the household together, a situation in
which engagement can overlap over the state of
concubinage.

If children were born from the relationship of
the engaged couple, then the couple cohabitation in
the legal time period of the conception makes the
presumption of filiation against the alleged father
applicable. Fiances can choose the matrimonial
regime (such an agreement shall take effect from the
date of marriage), they can exchange gifts or they
can receive them from third parties, they may agree
to provide material support for each other, they can
aquire assets under common ownership etc.

Reaching a conclusion over these issues, we
support that engagement produces both patrimonial
and non-property effects, whose legal consequences
extent is determined by taking into consideration of
the actual content of the agreement between the sides.

In order to remove any doubt about the effects
of engagement, we propose the completion of the
statutory provisions as specified above.

The legal nature of the liability in the event of
a breakage of engagement is not safe from criticism
either, under debate being the contractual liability
and the tort liability. Under the empire of the current
Civil Code, the dominant view is the incidence of
liability in tort®. In our case, we will remind that in
the case of contractual liability, the breached
obligation is a concrete one, from those established
through contract. So, as we mentioned above,
engagement is not a contract, in the common law
meaning of the term, but a suis generis family law
juridical act.

The promise of marriage can not be executed
in kind, through the coercive force of the state.
Therefore, the contractual nature of the liability is
excluded. In the case of tort liability, the breached
obligation is a legal obligation, with a general nature
that we all share, consisting in the violation of a
conduct rule which the law or the local custom
imposes or by an infringement brought to the
legitimate rights and interests of others. In the
matters of engagement we can not speak of a

3 M. Avram-Drept civil. Familia, Ed. Hamangiu, Bucuresti, 2013, p.31-32.
4 A.Gherghe-Noul Cod civil, Studii si comentarii, colectiv coordonat de Marilena Uliescu, vol.I, Ed.Universul Juridic, Bucuresti, 2012, p.609.
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violation of a general obligation or a rights
infringement or also legitimate interests in the sense
mentioned above. Moreover, the person has the right
to break off her engagement, without being obliged
to marry. The pecuniary sanction only intervenes
under the assumption of the abusive exercise of this
right, which draws incidence in article 15 conjuncted
with art.1353 Civil Code.

Therefore, we are reluctant to qualify as pure
tort such a liability, thus sustaining the thesis of
liability for the abusive exercise of a recognized
legal right.

2.2. Controversies concerning nullity and
dissolution of marriage

Towards the fact that the provisions of art.13
para.l in the Civil Code were not taken over from the
Family Code it has been sustained that the failing to
display the marriage statement is no longer
sanctioned with nullity®. It is true that breaching the
provisions of art.283 Civil Code is not mentioned
among the cases of absolute or relative nullity of
marriage, however it must not be ignored that these
cases relate to the express nullities, and , outside
them, there are virtual non entities, the provisions of
the art.1253 Civil Code being applied by analogy.

In our opinion the breach of advertising
marriage, regardless of whether it takes the form of
denying public access at the celebration of the
marriage or not displaying the marriage declaration,
attracts the absolute nullity sanction of that
clandestine marriage. In support of this opinion we
invoke, firstly, the provisions of Article 1, paragraph
1 of the Convention relating consent to marriage,
minimum age for marriage and registration of
marriages, ratified by Romania by Law no. 116 /
1992, according to which: "No marriage shall be
legally entered into without the full and free consent
of both parties, such consent to be expressed by them
in person after due publicity and in the presence of
the authority competent to solemnize the marriage
and of witnesses, as prescribed by law." Secondly,
the mandatory wording of the provisions of Civil
Code art. 283 maintains the solution of applying the
absolute nullity so that the purpose of the violated
legal provision to be achieved.

De lege ferenda we propose the completion
with this nullity case of the provisions in Article 293,
paragraph 1 Civil Code.

Regarding the possibility of granting
compensation pursuant to Article 388 Civil Code, in

the case of putative marriage, there are two
orientations shaped in the specialty literature. Thus,
some authors!! consider that both spouses are subject
to the provisions of divorce in regards of patrimonial
relations, including the right to damages, regardless
of whether both or only one of them was of good
faith at the conclusion of marriage. In what concerns
us, we share the view that “both compensatory
benefit or the right to damages are specific effects of
divorce”'?, a situation where you can not apply the
provisions of art. 388 Civil Code. The husband of
good faith can only claim damages under the
common law (of civil liability under tort)?2.

In the matter of culpable divorce for solid
grounds, if the claimant spouse dies during the
process, art.380 para. 1 Civil Code provides for the
possibility of the spouses heirs to continue divorce
proceedings. The meaning of the "heirs™ notion in
this law text is the subject of a doctrinal dispute.
Specifically, an opinion4 claims that, in the event of
vacant succession, the divorce proceedings can be
continued by the village, town or, where appropriate,
the municipality on whose territorial area the goods
were located at the opening date of the inheritance.
We do not share this point of view, believing that the
territorial administrative unit is not entitled as the
legal heir and can not continue the divorce
proceedings®®. We base our view on a text argument.
Thus, art. 963 para. (1) and (2) Civil Code limitingly
mentions the categories of legal heirs and the next
paragraph provides that, in the absence of legal or
testamentary heirs, patrimony of the deceased is
transmitted to the administrative-territorial unit.

Given the special practical consequences, we
believe that legislative intervention is required in
this regard.

2.3. Controversy regarding filiation

The fact that the condition in the contents of
Article 53 paragraph 2 of the Family Code has not
been taken over in the Civil Code — respectively
child birth which took place before the mother
remarried, has led to different interpretations
concerning the solution of the paternity dispute.
Opinions are to the effect that art. 414 para 1 Civil
Code is unclear, allowing different interpretations®®,
for example that it should enforce “the priority
presumption established by the law or by court"?,
“that the problem of double paternity will be settled
through legal action in the denying paternity

10 M. Avram-Drept civil.Familia, op.cit., p.91-92; C.C.Hageanu-Dreptul familiei..., op.cit., p.39.
1 T Bodoasci, A.Drighici, I.Puie-Dreptul familiei, Ed.Universul Juridic, 2012, p.163.

12 M.Avram - Drept civil.Familia, op.cit., p.105.

13 This solution is also sustained in the french doctrine. See, for example: F.Debove,R.Salomon, T.Janville-Droit de la famille,8 e edition,

Ed.Vuibert,Paris, 2012, p.153.
14 M.Avram-Drept civil.Familia, op.cit., p.133.

5 In the same meaning: M. Tibarci, Drept procesual civil, vol.II, Ed.Universul Juridic, 2012, p.669.
16 S.Gutan-Reproducerea umani asistatd medical si filiatia, Ed.Hamangiu,2011, p.69.

7 C.C.Hageanu-Dreptul familiei..., op.cit., p.193.
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action"®, endeavor whereof has been observed, with
good reason, that “ir can be foiled by invoking the
lack of interest exception®. Case in which, the court
or adversary can appreciate that not the attacked
presumption is operant, but the other one"%. By
comparing the provisions of art. 53 para. 1 Family
Code (according to: "A child born during the
marriage has as a father the husband of his mother™)
with those of the art. 414 para. 1 Civil Code
(according to: 7’4 child born or conceived during the
marriage has as a father the husband of his
mother”), we remark the content difference, namely
that the new regulation aims also on conception, not
only child birth. Furthermore the conception is
placed in the text after birth, which means, in our
opinion, on the one hand that it has been desired to
also cover the hypothesis of the child’s conception
before marriage, and on the other hand to enforce an
order of preference thus consecrating the solution
for the paternity conflict. Therefore, we are not in the
presence of a evolutionary legislative change.

An intervention from the legislator would be
welcomed to end this dispute in the sense of the full
takeover of the old reglementation.

2.4. Controversy regarding the legal duty to
maintain

The Article 527 para.2 Civil Code, in
accordance with the expressed oppinions found in
the specialty literature and with the judicial solutions
pronounced in the application of the Family Code,
foresaw that the determination of the debtors means
of maintenance will be taken into account not only
by his income and assets, but also by the possibilities
of achieving them.
Therefore, the one who has no income or assets, but
it is able to work, can be compelled to the legal duty
to maintain, the connecting factor being the
minimum wage of the national economy. In the
hypothesis in which the debtor resides abroad and
has no income even though he is fit to work (in
practice were different solutions pronounced).
Thereby some courts have established the alimony
by taking into account the national minimum wage

References:

8 M.Avram-Drept civil. Familia, op.cit., p.376.
¥ E.Florian-Dreptul familiei, op. cit., p.394.

in the country concerned?, while others have taken
into account the minimum wage of the national
economy of Romania?l. At the first glance, it could
be argued that the superior interest of the child
demands the alimony that would ensure a higher
amount of mainteinance, thus implying a
comparison of official data set by the laws in those
respective states. Only that this higher interest has a
complex content, a content that involves the child
should have parents who are enjoying a good
reputation in terms of criminal law.

That is why we believe that the solution must be

determined concretely, on a case by case basis, also
taking into consideration all the relevant elements
(the nature of the abroad stay, the time period, the
concrete possibilities for earning legal incomes in
that country, etc.).
A legislative clarification of this law issue or
utilising a unification mechanism of judicial practice
from the ones stated in the Civil Procedure Code
would also be welcomed in this case.

3. Conclusions

The present material captures some of the
doctrinal and jurisprudential divergences that are
appearing from the application of the new legal
provisions in the family law field.

The approach is complex, being made not only
from a theoretical perspective, but also from a
largely applicative one. As consequence, the purpose
pursued and the result obtained are not only about
fully and correctly discerning the complete meaning
of the analyzed legislation, but also to avoid the
wrong solutions in the process of applying them.

The diversity and polyvalence of regulations,
the unique character of the legal rules, the problem
of adherence to the national realities of legal
provisions inspired by other legal systems, but
mostly the question of the adequacy of the current
law to the rapidly transforming social needs
undoubtedly requires broadening and deepening
scientific research.
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HARMONIZATION OF THE CONSUMER CONTRACT DISPOSITIONS
WITH THE GENERAL CONTRACT RULES

Alexandru MATEESCU”

Abstract

This work contains and mainly tackles the contract of consumption, its differences and similitudes to a general
contract, manners of applying it, and the way in which the former can be better coordinated and correlated to the general
contracting terms, established by the civil law. Along the years, the consumption contract has undergone several addenda
and it has come to represent an instrument of both refference and regulation for the socio-economical relations between
two parties who have a commercial agreement. The general law frame has had a great influence in the development of the
consumption contract, as well as on its applicability conditions and its manner of deployment. Through the development of
the judicial law concerning the contract of concumption, this type of agreement has influenced, through its human and
social nature, both the general contract, and the specific frame it relates to.

The relationship between the two types of contract is one of interdependence, which is determined by the need of
judicial regulation in the Romanian and European economy. The ceaselees development of interhuman relations pushes
society towards maintaining a continuous study of the advancement of specific legislation and judicial regulation.

The main purpose of this work is analyzing the general judicial frame and the way in which the differences between
the general contract and the consumption one may represent a benefic and mutual influence on protecting the citizens’
rights, which in the case of the consumption contract encompasses the protection of consumers’ rights. Also, it will analyze
the aspects that determine the manner of application and the the differences that can be surmounted in order to achieve a

better cohesion between these types of contracts.

Keywords: consumption contract, contract, consumer, european legislation, civil law.

1. General aspects of contracts

By definition, a contract represents a written
agreement, concluded through the free will of two or
more parties. Its main purpose is to apply and to
carry out an action that had been conjunctly
established by the involved parties. According to the
civil law, the contract represents a legal form by
means of which two or more parties determine a
general frame to accomplish certain objectives and
desiderata they have previously concluded on.
Through its nature, a contract requires the free will
of its subscribers, as well as their full awareness and
comprehension of the terms, obligation, benefits and
repercussions enssuing from their adherence to this
interpersonal judicial regulation form.

1.1. Types of contracts

Contracts may have a simple nature, also
known as consensual, which only requires the
parties’ acceptance, which is a solmn form that
requires respecting a certain manner and legal form
to carry out the contract, as well as a real form that
implies the need of the object of the contract for a
physical realization of the mentioned agreement.

A conract is a legal manner through which an
entity relates to the legal frame in the society where
it carries on its daily activity. This instrument
represents a legal form which is the entity’s choice
as a way to protect, by means of rights ensurance
law, its goods and dignity.

A contract is an instrument of will, it is an
agreement and it requires the complete
consciousness of all the involved parties. Under all
its legal forms, comprised by the law, all the
consequences that result from the application and
completion of this contract are to be accepted and
obeyed by all involved parties. [1]

1.2. The consumption contract as an instrument
of comercial and judicial regulation

As a counterbalance to the general contract, the
consumption contract shows a nature that specializes
in the economical and commercial side of a
company. The contract has as a main objective the
protection and regulation of certain economical
principles that intervene between the contracting
parties in such situations. The argument and detailed
analysis of the condistion in which the agreement is
applicable becomes extended. This is the way in
which the law intervenes in supporting, supervising
and ensuring the completion of the voluntary
agreement between the parties, in a manner that is
reasonable for all those involved. The law guarantees
free access to information and a full understanding
of the contract, in order to avoid certain abusive
forms that might impair one of the parties, as well as
for ensuring a balance of the contract and equality
between the parties.

Through its detailed nature, the contract of
consumption exerts a pressure in changing the
general contracting terms, which leads to the
introduction of new terms and regulations, at a
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general level. This is a desirable aspect, but it is hard
to apply, due to the general nature of the contract,
which has been conceived mainly as a manner of
legal regulation, and not as a specific instrument for
determining economic relations between certain
parties. In-depth analysis of legal relations between
parties presents certain difficulties in relating the
general civil frame to the specific one, which is
oriented towards commercial relationships. Such
commercial relations may sometimes present a view
that is somehow against the general terms of civil
law. Any particularization of the legal relations
between two or more parties presents a dilemma not
only regarding implementation and application, but
also in grading the way in which they interact with
the legislator.

The specific clauses and provisions of the
consumption contract, which are ment to pretect
citizens against a potential abuse, cannot be
automatically applied to the civil contracts, but the
way in which such provisions help and lead to
avoiding certain abuses on any party is notable.
Inevitably, one of the parties will have acces to fewer
resources in defending its own interests. According
to the theory of the contract balance, this is the
reason why many of the consumption contract
provisions can be seen as an example of protecting a
weaker part involved in a contract and of ensuring a
climate of balance and equity. [2]

2. Differences, similarities and the relation
between the general and consumption contracts

Through its nature, the general contract
presents a wide frame, defined by the law, which
tackles the totality of civil agreements between two
or more elements. By contrast, the consumption
contract deals with the commercial aspect and it
attempts to ensure an as equitable and correct climate
as possible. The comsumption contract mainly
addresses the rehabilitation of a balance of forces
between the parties. This is a balance that, for many
reasons, one of them would not have the power to
support, and protect its own rights with the same
resources that the other party involved in such a
contract would.

2.1. Differences and critics about the influence on
the general contract frame

Based on these very differences, many points
of view assert that the two types of contracts
represent two separate instruments, which are
completely different and are to be tackeld as such.
The consumption contract is supposed to represent a
special case and it cannot be integrated in a
comparative study, together with the general
contract and the way in which it relates to the latter.

The circumstances to which the concumption
contract is submitted, the references it makes to

different  provisions and its manner of
implementation in the comsummer’s protection are
aspects that cannot be included and compared to the
general contract terms.

Many of the specific norm for consumption
conracts present nothing more but an economic
aspect that is specific to and applicable only for those
contract that have a aommercial character. Some of
these aspects are regarded as limitations for the civil
law and they cannot be completely passed to a
general level, as they have an explicit predisposition
for they are of consumerism.

Some of the critic and concerned views come
to presents the ways in which some supraregulations
stand against free initiative and fringe the parties’
rights in the contract conclusion procedure.
Formalizing some regulations that only make it
harder for an tie the contracting parties to
preconceived situations in which they can do nothing
but accept them, and they cannot negotiate for
themselves the best solutions for each party. By
taking such a formalization of some norms of right
to a general level, we increase the risk of fringing the
citizens’ rights regarding the form of agreement they
choose and that they can assume, in relation to other
parties they eant to conclude a contract with. [3]

This approach is highly criticized as it is
considered to be an obstacle for the contracting
parties to decide on certain provisions individually,
as well as on some provisions they may want to use
or not. In such cases, many of the specific aspects
become mandatory for those involved in the
contract, as they do not have a voluntary and
assumed character. The contract is, by definition, an
instrument ment to ensure balance, equity and
correctness, but in this case its power over the parties
becomes unbalanced.

From a legal point of view, the critics focus on
the prefabricated and static form of the contract, so
that it blocks the liberty of the parties to establish the
best requests and benefits, according to their own
interests. Some provisions come against the liberty
of decision.

2.2. Similarities and benefic influences on the
general contract

Even by taking into account the major
differences that occur between the two types of
contract, one can say that the majority of changes
that were brought on the general contracting frame
arose from the influence of the consumption
contract. The majority of the addenda are maily of
an ecomic nature and the involuntarily influence the
entirety of the general provisions and the way in
which the law relates to them. The socian and human
relations between people, institutions and entities
present an unequalled influence on the Romanian
and European legal frame.

As seen, the majority of influences in the
economic are come to represent both problems and
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solutions, not only for the commercial or
consumption contracts, but also for general
agreements.

By the adjustment of the civil law, one can note
that the influence is becoming bidirectional and we
cannot completely limit it to only one area of the law.
The intertwining of legal provisons comprises the
etire legal spectre and they begin to represent actual
legal norms. Evem if the consumption contract is
based on protetcing the consumer’s rights; it
becomes overgeneralised and transposed to a wider
frame as the protection the citizens’ rights regarding
the regulations of general contracts. The majority of
changes are made based on the commercial cases and
experience. This is the one area where one can find,
more often tha not, differences in interpretation and
regulation, which are insufficiently defined, in order
to present a lack of ambiguity in deploying the
existing legal norms.

The consumption contract’s principles do not
imply only protecting one of the parties, but it tries
to determine all those involved to agree on some
conditions, in order for all of them to be able to
comply with their contractual obligations. This is a
norm and way of thinking that is brought about, or at
least encouraged to be applied in other types of
agreement as well. The specificity of consumnption
contracts is presented through the provisions it is
trying to fight against and the insuring measures it is
trying to impose on the general contract, in order to
ensure a balanced and honest deployment af an
agreement between two or more parties.

As many of the general contracts represent
reference footage for the consumption contracts, it
can be said that the latter aplly all the principles of
the former. Under certain precise circumstances, the
rules and regulations of the general contract will
completely be applied to the consumption contracts.

[4]

3. European and national legal space

As a result of Romania’s adherence to the
European Union, the issue of regulating general and
consumption contract has become a national
problem, at a European level, and, at the same time,
and European problem which needs to be adjusted
and harmonized with the national regulations. A fair
adjustment and a unitary regulation represent an
objective of coherence, so that the national law must
not be altered, or loose its internal character and
specific. The European provisions have a tendency
to ensure the European citizen concerning the
process of justice and the legal manner in which his
interests are represented and protected.

As one cannot avoid different lacks in
legislation, and many unclarified situations may
occur, which may represent the inexistence of one
regulation concerning a fair solution, the application

of a European law is utterly necessary, and this needs
some adjustments regarding its members. The socio-
economic frame is in a continuous change, which
triggers the need for perpetual adjustment of the
specific legislation. The European law comes to
cover any gaps that may exist in any national law of
its members. [5]

3.1. General national frame

At present, the national legislation makes a
very clear difference in defining the general and
consumption contracts. The consumption contract is
is to obey some specific norms, which are not valid
at a general level, so far. The form of the contract,
that between a consumer and a professional, the one-
sided cancellation and the consequences, the
contracting parties’ obligations and the specific rules
concerning any abusive clause that may be imposed
on the consumer are constitutive parts of such a
contract. The internal legislation makes a clear
difference between the two types of contract, but
there is no concrete boundary, as there is in some
other European cpuntries. For example, in France,
the contract regulations are made by means of the
civil law, while the consumption contract belongs
exclusively to the economic area and is mainly
present by means of commercial contracts and
reports. This difference is ment to keep a distance
between judicial relations, and those that may
include any possible economic interests. [6]

Nowadays, in Romania, the legislation is
undergoing some times of change and adjustment
reporting to the European law, as well as to the
internal frame, as it has not yet decided whoch
approach to take, regarding contracts and the
differentiation between them. At present, difficulties
are also caused by the possible implementation and
practicality of these changes in the national
legislation. These changes may cause some issues in
the system, and this may ultimately reduce the
effectiveness of applying such a harmonization of
judicial legislation.

The differences and anbiguities of Romanian
legislation also occur when it comes to the role of the
consumption contract. In the specific frame, this
contract is considered to be fundamental interment
for protecting the rights and interest of the
consumership. It can be said that the contract of
consumption also defends the citizens, in certain
circumstances and in any cases when his interest
determine him to conclude a commercial agreement.
At the same time, according to the national law, the
fundamental rights are to be protected by means of
the civil law and, subsequently, by means of the
general contract. Thus we can allege that the
economic and commercial interests are protected by
means of specific contracting instruments, but the
contractual law regulation defends the rights and
liberties of the citizenship in any legal agreements
the latter may conclude. In this case, the
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consumption contract is the mere defendant of
services and goods a cosummer may be entitled to
by contract. [7]

3.2. The European judicial frame

The European legislation in this area mainly
tackles the manner of application and deployment of
the European directives regarding the consumer’s
rights, especially 97 / 7 / CEE and 2011 / 83 / CEE.
The purpose of the European directives is to ensure
the legal frame upon which the member states are to
adjust and improve their own internal legislations.

This frame has to offer a climate of transparency
for the European citizens ti rest assured that their
rights are guaranteed and protected. The application
of law regulations regarding the consumers’ rights has
a lengthening effect on the general contracting frame.
This effect consists of offering an intensified
reglementation and to ensure an appropriate
procedure whenever the gaps in the legislation may
lead to ambiguities that can be exploited to the
disadvantage of the citizen and his intesrests. [8]

Common practice admits that not all the
provisions must be harmonized to the general
contarcting frame. By their judicial nature and the
differences between the two concepts, we cannot
suppose that the two cases are based on the same
situations. Even so, the pressure and influence
exercised by the European law brings addenda to the
national legislations, especially in those areas that
were not yet determined and regulated by the national
legislations.

The European law also seems to be a liant
between the citizens and the member states and it
embodies a period of adaptation to the sosio-
economic European space, by which the member
states are encouraged to find their own solutions and
methods of adjusting to the European climate. The
civil frame of the European Union regulates and
esures the principal rights of its citizens. Besides this,
the most frequent issues that occur between citizens
and the member states are of a commercial and
economic nature. [9]

The manner of gradual deployment in the form
of recommendations has as a main purpose the
preparation of the member states for any future
adjustments. It can be said that the actual legislaition
encourages a harmonization of the rights ment to
protect the consumer, as an example for the legal
provisions regarding any civil contracts. One of the
priorities of the European Union is the protection of
the civic rights and liberties of all of its citizens. [10]

4. Future perspective

One can say that the future of Romanian
legislation, as well as the European law, with its
addenda and completions, regarding the consumption
contract, will be directly influences by the general

forms provided by the civil law. The evolution and
development of commercial relations will offer us a
completely new series of cases, where the actual
regulations will not be able to deal with the many
different economic domains the citizens will take on.
It can already be noted that the contract for utilities
and the on-line commerce bring uo new situations,
which have not yet been regulated, and which are still
weakly exemplified and determined. These are
sutautions in which the cosumer’s rights can be
broken, but issues may also occur in the case of
general contracts, cases when the citizen may be
prevented from acting and making full use of his
liberties and contracting rights.

In the future, we’ll present a clear analysis of
the distinction between contracts and consumption
contracts, based on the Romanian law, and the
approach will be chosen as to make a distinction
between the two, or to lead to a better understanding.
The consumer’s protection, which is provided by the
consumtion contract, may be seen as both an example
and a manner of deployment and protection of certain
rights of a commercial and financial nature.

At the same time, one cannot say that this
consumption contract does not have any impact on
other social, juman and judicial aspects. More often
tha not this type of contract has a major impct on the
moral and economic dignity of one person. Taking
this into account, one can conclude that such a
contract, with such repercussion at both individual
and collective levels is an example that should be
taken into consideration for the wider specter of
general contracts.  Many of the consumption
contracts’ provisions can be declared as ensuring
emasures for protecting the citizens’ rights, not only
economically, but also from a moral and judicial point
of view.

One appropriate solution for the future might be
the adjustment and improving of European law, based
on the existing provisions regarding the consumers’
right, from the actual civil law. This way, all future
recommendations and European directives can be
easily adapted and applied inside the national
legislations.

At the same sime, a more explicit European law,
regarding the area of general contracts, could bring
and additional boost to the member states’ will of
synchronizing and harmonizing their national laws.

As a final conclusion, we can say that, sooner
or later, the continuous development of the
European socio-economic climate will lead to a
tighter coordination relation between the European
law, the legal form of contracts, and the specific
provisions regarding the protection of consumers’
rights and the consumption contracts. One cannot
yet sau which are the details that will be requested
by the law-giver, but we can say that the legal form
is boung to undergo substantial changes based on
the ones that have occurred in the general European
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climate. These changes will be brought by the inside the European community and the European
social, economic and judicial demands that exist nations.
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ADAPTATION OF CONTRACT IN CASE OF VICE OF
CONSENT BY ERROR. APPLICATION BEFORE THE
COURT OF ARTICLE 1213 CIV. C.

Emilian-Constantin MEIU”

Abstract

We propose further brief analysis of the substantive conditions that should be met in order to be covered by the
contract adaptation regulated by the Romanian Civil Code art. 1213 Civ. C. By virtue of the novelty of this institution in
the Romanian legislation could be some practical difficulties before the court that we briefly consider in our work and

propose possible solutions.

Keywords: error, nullity, contract adaptation, consent.

1. Introduction

In regulating the error as vice of consent the
Civil Code introduced by art. 1213 a new institution,
namely adaptation of contract, as an alternative for
voidability.

Usually, violation of a condition provided by
law for the validity of the document is sanctioned by
nullity. But nullity, although limited the application
of the principle of contractual freedom, it must be
exceptional, so it shall not work unless the law
provides another remedy to cover the deficiencies
underlying the regulated condition that is not
observed by the parties. Also, in case that the nullity
protects a private interest, the protected person may
cover it.!

Contract adaptation provided by art. 1213 of
Civil Code seems to have its origins in the Italian
Civil Code?, but is very similar with the suitable
regulation of the UNIDROIT? Principles. The new
institution is part of the modern orientation
expressed by the phrase favor contractus, according
to which nullity shall not operate to the extent that
there is the legitimate interest of one of the parties
under the contract as it was understood by the
mistaken party*.

The contract adaptation in case of error occurs
by exercising a right of potestative of errans'
contractual party to deliver the declaration of

performance of the contract or to simply execute the
contract as it was understood by the errans. The
mechanism of this institution does not involve a
process of renegotiation of the contract, but rather,
that the contractual party adheres to how the errans
has represented the contractual relationship at the
time of its conclusion, in order to protect the free
consent form.®

Given the novelty of the institution of contract
adaptation governed by art. 1213 of the Civil Code,
we propose below a detailed examination of how
the adaptation of the contract may operate, focusing
on the procedural means by which the court hearing
an action for annulment for error could follow the
will of the defendant to adapt the contract as it was
understood by the party who is entitled to invoke
the nullity.

2. Content

From the regulation provided by art. 1213 Civil
Code results that to adapt the contract in case of error
vice of consent is required to meet the following
conditions:

a) to be fullfiled the conditions of error vice of
consent for one of the party. There is no requirement
that the error must be common®. Regarding the
conditions of error as vice of consent, these are the
following: the error must be essential; the error must
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Hamangiu, 2013, p. 244-245.

2»Art. 1432, Mantenimento del contratto rettificato, La parte in errore non pud domandare I'annullamento del contratto se, prima che ad
essa possa derivarne pregiudizio, I'altra offre di eseguirlo in modo conforme al contenuto e alle modalita del contratto che quella intendeva
concludere.”

8 Article 3.2.10 (Loss of right to avoid) (1) If a party is entitled to avoid the contract for mistake but the other party declares itself willing
to perform or performs the contract as it was understood by the party entitled to avoidance, the contract is considered to have been concluded
as the latter party understood it. The other party must make such a declaration or render such performance promptly after having been informed
of the manner in which the party entitled to avoidance had understood the contract and before that party has reasonably acted in reliance on a
notice of avoidance. (2) After such a declaration or performance the right to avoidance is lost and any earlier notice of avoidance is ineffective.”

4 M.W. Hesselink, G.J.P, Principles of European Contract Law, Ed. Kluwer, Deventer, 2001, p. 91.

5C. Zamsa, in Noul Cod Civil.Comentariu pe articole, FI.A. Baias, E. Chelaru, R. Constantinovici, I. Macovei (coordonatori), Editia a II-
a, Ed. C.H. Beck, 2014, p. 1281.

& Idem.
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be excusable; the element on which bears the false
representation to have been decisive for the
conclusion of the legal document, so if it had known
the reality the party would not have contracted; for
the onerous bilateral or plurilateral legal documents,
it is necessary that the contractual party to have
known or should have known that the
misrepresented item was crucial for the conclusion
of the respective civil act’.

The question is what happens if one of these
conditions is not met or is not considered met by the
contracting party that even so understand to declare
that it agrees to perform the contract as it was
understood by the mistaken party. According to
grammatical interpretation of the expression of art.
1213 Civil Code. "If a party is entitled to invoke
voidability of contract for error” results that in order
to follow the request of the defendant contractor of
errans, to the adaptation of contract, the court must
prior consider whether the requirements consent vice
error are met. It would follow that the court shall
examine in substance the action for annulment and
thus to administer the necessary evidence, and
finally to establish the conditions to take note of the
adaptation of the contract in the sense that it was
understood by the errans®.

It must also be established which shall be the
solution of the court if the evidence applied results
that there are not satisfied the rules in order that the
error be vice of consent. It shall reject as unfounded
the action for annulment and it shall find out that
there are not met the requirements to ascertain
adaptation of the contract under art. 1213 Civil
Code? We are inclined to this solution, and if the
defendant intends to execute the parties may
eventually sign a new contract.

Besides logical and grammatical
interpretation, a justification for analyzing the error
conditions as vice consent is that by adapting the
contract is aimed at maintaining a vitiated consent

agreement affected by error and not a contract
modification unaffected by this vice consent.

b) The contract has not been executed yet. This
condition appears to result from the first paragraph
of Article 1213 Civil Code. But it is not explicitly
mentioned. Thus, in the event that one party has
understood that it has completed a sale of a property
with usufruct life contingency, and the other party a
maintenance contract, if the Party shall notify the
contractor of error in which it is, it may give its
consent to adapt contract.

It is essential for this condition that the
mistaken party has not accepted its contractual
partner’s execution. The mere fulfillment of
contractual obligations does not prevent the
adaptation of the contract. The final moment of this
view is that in which the errans accepts the
contractual obligations of the contractual party. In
the given example above contractual execution time
of acceptance of the contractual party would be the
payment of the price that is subject to the sale®. After
that, it would be a new contract accompanied by any
resolution or termination of the first.

We also believe that in order to perform the
contract adaptation is necessary only that the
counterparty of the errans not to have executed its
contractual obligations. The errans can execute at
any time its own benefit while it is assumed to have
vitiated consent and performs the contract as it was
understood, so in the form that it could be adapted.

It was stated in the doctrine!?, that failure to
execute the contract, involves the necessity of lack
of any damage caused by spontaneous errans' error.
Does it refer to damage caused to it's contractual
partner or to errans or both? If it comes to a damage
caused to the errans contractual party, it can declare
that it doesn't want the adaptation. Instead if we
discuss about the damage suffered by the errans, the
situation is different. Our Code does not provide
such a condition, although it appears in similar
institutions existing in the Italian and the Dutch

" For a detailed analysis of these conditions please see Gabriel Boroi, Carla Alexandra Anghelescu, Curs de drept civil. Partea generala,
Editura Hamangiu, Bucuresti, 2012, p. 147.

8 But what happens if the adaptation of the contract under Art. 1213 Civil Code occurs without court intervention, if the contracting party
of the errans is notified by the latter and not later than 3 months it says it agrees with contract execution or executed without delay, as it was
understood by the mistaken party? If the requirements for error as vice of consent are not met it shall not intervene the adaptment of the
contract, but possibly it might be concluded a new contract or could be a novation by change of object, of course, subject to the conditions
provided by law for signing of a new contract or for novation.

° But even if it receives the price, if it is much lower than the price of the property, it is alleged that the errans accepts it only on the basis
that the difference shall be covered by the maintenance provided by the contractor. In such situation, the errans receives the price much lower
than the value of the property, just because it is convinced that it signed a mainenance contract and not a sale contract. For a detailed delimitation
of the maintenance contract to the sale contract please see Fr. Deak, Tratat de drept civil. Contracte speciale. Editia a III-a, Ed. Universul
Juridic, Bucuresti, 2001, p. 536.

10.C. Zamsa, op.cit., p. 1281.

1 The Dutch Civil Code: "Article 6:228 Fundamental mistake

1. An agreement which has been entered into under the influence of a mistake with regard to the facts or legal rights and which would not
have been concluded by the mistaken party if he would have had a correct view of the situation, is voidable:

a. if the mistake is caused by information given by the opposite party, unless this party could assume that the agreement would be concluded
even without this information;

b. if the opposite party, in view of what he knew or ought to have known about this mistake, should have informed the mistaken party about
his error;

c. if the opposite party, at the moment on which the agreement was entered into, had the same incorrect assumption as the mistaken party,
unless he could have believed that the mistaken party, if this party had known the mistake, still would have entered into the agreement.
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Civil Code. We may consider implicit that
requirement? It is also the question of how shall
proceed the court within the action for annulment the
defendant declares that he is willing to execute the
contract as it was understood by the errans instead
the latter declares that the execution would not be
useful as it is too late to prevent occurrence of the
damage or the damage has already occurred.

May the court continue the trial of the action
for annulment or it is obliged to take account of the
defendant agreement regardless of the existence or
imminent damage in errans’ patrimony and ascertain
adaptation of the contract, and errans would be
directed against the other contracting party with an
action for damages?

In this respect, in the Italian*? doctrine it was
shown that if the elapsed time or the circumstances
caused the mistaken party a damage, not necessarily
patrimonial, in the presence of which it can be
assumed that the party would not be interested in
adapting the contract, it can not be held .

We believe that in the absence of such a
provision in the regulation of Romanian Civil Code,
the court may not refuse to declare adaptation of the
contract fot this reason that the time elapsed between
the moment of signing the contract and agreement of
the errans co-contractor occurred a damage or the
circumstances have changed such that the mistaken
party would not be able to gain from the signing of
the contract the benefits that it would be gained if the
contract had been signed from the beginning as it
was understood by the errans.

In this regard, the only condition that the court
is obliged to review is that the agreement on
adaptation to have occurred within the three months
stipulated in art.1213 par. (2) Civil Code, the co-
contractor's agreement of errans having a potestative
character.

¢) A final condition for adapting the contract is
provided by par. (2) art. 1213. The errans is obliged
to inform the contractual partner about the way he
understood the contract. Depending on how it is
carried the notification we may have two situations:
informing takes place before bringing an action for

annulment or informing by even the notice of the
writ of summons.

From this moment the law provides a respite of
3 months in which the contracting party has the
option either to declare that he agrees with the
execution of the contract actually in the way that it
was understood by the mistaken party. Where the
notification occurs through notice of the writ of
summons it also occurs the additional default
condition that within 3 months it won't be resolved
the action for annulment. If the action for annulment
was resolved, then the contract adaptation can no
longer take place.

If the conditions listed above are
accomplished, the contract adaptation shall result in
considering the contract as being signed
retrospectively as it was understood by the mistaken
party. On the other hand, the errans' right to obtain
the cancellation of the contract is extinguished by
adapting the contract, as required by art. 1213 par.
(3) Civil Code.

We shall further analyze how the court shall
proceed to adapt the contract and possible practical
problems which may arise in implementing judicial
mechanism to adapt the contract provided by art.
1213 Civil Code.

If there is already an action for annulment of
the contract for error and the agreement comes after
communication to contractor within no more than
three months, there may be two situations: the
opposing party agrees with execution or executes
without delay the contract as it was understood by
the mistaken party. According to par. (3) art. 1213
Civil Code. in both cases the right to obtain the
cancellation is extinguished.

From a procedural standpoint, when we are
dealing with the effective execution of the contract
in the form understood by the errans, the court shall
regard the opposing party to submit evidence of
obligation fulfillment (eg payment receipt price, the
official report of hand over- take over.).

In case of the mere execution, it could take
place even during the hearing, in which case it shall
be recorded in the minutes of the hearing or outside

2. A nullification on the ground of a fundamental mistake cannot be based on a mistake which is exclusively related to a fact that, at the
moment on which the agreement was entered into, still had to happen (fact in future) or that should remain for account of the mistaken party
in view of the nature of the agreement, the general principles of society (common opinion) or the circumstances of the case.

Article 6:229 Agreement based on a non-existent legal relationship

An agreement which necessarily implicates to elaborate on an already existing legal relationship between parties, is voidable if this legal
relationship does not exist, unless the nature of the agreement, the general principles of society (common opinion) or the circumstances of the
case imply that the non-existence of that legal relationship should remain for account of the person who appeals to its non-existence.

Article 6:230 Right of nullification ends when the disadvantageous effects of the voidable agreement are removed

- 1. The right to nullify a voidable agreement on the basis of Article 6:228 or 6:229 ceases to exist when the opposite party timely makes a
proposal to change the effects of the voidable agreement in such a way that the loss, which otherwise would be suffered by the party with the

right of nullification, is sufficiently removed.

- 2. Upon the request of one of the parties, the court may furthermore, instead of nullifying the voidable agreement, change its effects in
order to remove the loss which otherwise would be suffered by the party with the right of nullification.”

Italian Civil Code: ”Art. 1432 Mantenimento del contratto rettificato, La parte in errore non puoé domandare I'annullamento del contratto
se, prima che ad essa possa derivarne pregiudizio, I'altra offre di eseguirlo in modo conforme al contenuto e alle modalita del contratto che

quella intendeva concludere.”

12 Cesare Ruperto, La giurisprudenza sul codice civile.Coordinata con la dottrina. Libro IV - (artt. 1754-1822) Delle obbligazioni, Milano,

Dott. A. Giuffre Editore, 2012, p. 116.
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the procedural framework, when the defendant from
the action for annulment shall have to submit the
document evidencing the agreement?2,

In both cases described above, whether when
obtaining the consent or when it is proven the
effective execution of the contract as it was
understood by mistaken party, the court shall have to
ascertain the extinguishes right to request
cancellation of the contract for error under art. 1213
par. (3) Civil Code.

Another problem is knowing when there are
producing the effects of adaptation of the contract
under Art. 1213 Civil Code: retroactively from the
date of signing or rather from the date on which the
contractor performs or states that it agrees to perform
the contract as it was understood by the mistaken
party? By the wording of the last sentence in par. (1)
of the text of the law cited above, results that the
effects of adaptation are retroactive, since the text
speaks of the contract, which is deemed to have been
concluded as it was understood by the mistaken
party. So there is no reference to a subsequent legal
act, but to the initial contract that is changed by
potestative agreement of the contracting party in the
form understood by the errans.

Another important aspect is the mentions that
the court must make in the recitals and in dispositive
fact regarding the adaptation of the contract? Since
the adaptation of the contract takes place before the
court it is mandatory to examine the institution
conditions of art. 1213 as it was listed in the
preceding, and then in the dispositive fact to
ascertain the adaptation of the contract in the sense
that it was understood by the mistaken party.*

3. Conclusions

The case of adapting the contract provided by
art. 1213 Civil Code. is different from other

References:

situations of adapting the contract, in that the court
only notes the potestative right of the opposing party
to that who fell into error to execute or declare that
executes the contract as it was understood by the
errans.

For example, in case of lesion, according to art.
1222 par. (1) Civil Code. the adaptation may be
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by reducing its obligations to the amount of damages
to which it was entitled or according to par. (3) the
court may uphold the contract if the other party
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in case of unpredictability, court may, pursuant to
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onerous because of an exceptional change of
circumstances which would obviously unjust the
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be cumulatively met a number of conditions.

When during a litigation occurs adaptation of
the contract for error it requires that the court must
verify certain conditions: to be executed the
conditions of error vice of consent for one of the
party; the contract not to have been executed yet;
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= FLA. Baias, E. Chelaru, R. Constantinovici, I. Macovei (coordonatori), Noul Cod Civil. Comentariu pe
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= Fr. Deak, Tratat de drept civil. Contracte speciale. Editia a 111-a, Ed. Universul Juridic, Bucharest, 2001;
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Delle obbligazioni, Milano, Dott. A. Giuffre Editore, 2012, p. 116;

In honorem Cornliu Bdrsan, Editura Hamangiu, 2013;
=  M.W. Hesselink, G.J.P, Principles of European Contract Law, Ed. Kluwer, Deventer, 2001.

13 In case that the consent was verbal out of the litigation framework, this consent shall be reiterated before the court and recorded during

the minutes of hearing.

14 For example to ascertain that it operated the adaptment of the contract signed between the parties in the sense that it is a maintenance

contract and not a sale contract.



THE LEGAL REGIME OF THE UNILATERAL PROMISE REGARDING
THE SALE CONTRACT
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Abstract

The conclusion of a sale contract is often preceded by several agreements or temporary contracts taking several
forms in the Romanian contemporary law, such as: the preference pact, the option pact, the unilateral and bilateral promise
of sale. The current study regards the unilateral promise of sale/purchase which will be analyzed in the context of its legal
acknowledgement by means of the Civil Code. The originality of this institution resides in its constitution elements, evolution
and purpose, all of them composing an autonomous mechanism, completely different from the sale contract and the other

contract meant to shape the latter.

Keywords: unilateral promise of sale, bilateral promise of sale, option pact, promissor, beneficiary.

1. Introduction

The field subject to analysis in the present
work regards the unilateral promise of sale/purchase,
an institution clearly regulated by the provisions of
the new Romanian Civil Code. The importance of
this institution has been pointed out by both the legal
literature and practice and has gone through a
progressive transformation, from a contract with no
name, subject to a regime fiercely debated in the
legal literature, to an autonomous contract, already
having a legal regime and effects clearly regulated
by the lawmaker. The unilateral promise regarding a
sale contract is among the contracts preparing the
final ultimate sale, which most of the times is not
concluded instantaneously or almost
instantaneously, being often preceded by several
provisory agreements or contracts. The economic
and legal realities have led to the multiplication and
diversification of these acts preceding the sale
contract, a fact which caused the lawmaker to step
in, as a process which is absolutely necessary for
establishing the legal regime of the pre-contracts in
the sales field.

In terms of the legal institution subject to
analysis, the present study shall determine the
original elements of the unilateral promise to
sell/purchase, comprising its definition, delimitation
and purpose. In order to underline precisely the
autonomy of this institution, we shall proceed to
delimiting it from both some pre-contractual
mechanisms with enforcement in the sales field, like
the offer to enter a contract, the preference pact, the
option pact and the bilateral promise of sale, and
from the sale contract or a variety of the latter,
namely the sale based on tasting.

The objectives mentioned above shall be
accomplished by analyzing the legal provisions in

the field, in order to render the changes and the
novelty elements brought to the institution subject to
analysis by the entry in force of the new Civil Code.
The presentation of this contractual mechanism shall
be based also on the specialized literature and legal
practice — admittedly more reduced in the absence of
a legislative acknowledgement (until the entry in
force of the Civil Code). Nonetheless, the unilateral
promise regarding the sale contract has already
drawn the attention of the specialists, due to the
issues which it raises when interpreting the legal
norms applying to it.

2. Presentation

2.1. Definition

Traditionally, the birth of a contract was the
result of the spontaneous instantaneous encounter
between an offer and its acceptance. According to
article 1182 paragraph (1) of the Civil Code, “A
contract is concluded together with its negotiation by
the parties or the acceptance without reservation of
the offer to enter that contract”. The text of the
current Civil Code expresses in its turn the idea
according to which the conclusion of a contract can
take place spontaneously, without determining any
potential pre-contractual phase, or in a complex
manner, marked by negotiations, due to the object of
the contract or the interests of the parties. As
specialized literature also points out, in these
situations “...the more complex is the object of the
future contract, the bigger is the intensity of the
negotiations preceding it”2.

Precisely in the context of the constant
evolution and change of the legal-economic reality,
several pre-contractual agreements aiming to
prepare the final contract emerged. When it comes

" Reader Ph.D, “Valahia” University from Targoviste, Faculty of Law and Administrative Sciences (e-mail: mocanulivia@yahoo. com).
1 V. Pop, Contractul, p. 203 and the following, apud Liviu Pop, lonut — Florian Popa, Stelian loan Vidu, Curs de drept civil. Obligatiile,

Universul Juridic Publ. House, Bucharest, 2015, p. 53.
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particularly to the conclusion of some contracts
between professionals, the parties resort to broad
negotiations regarding the elements of the definitive
contract, which take the form of some complex
procedures involving previous agreements between
the parties?.

The existence of several phases in the process
for concluding a contract has led to the theory of the
progressive constitution of contracts®. Either that
they regard the constitution of the consent, or the
object of the future contract, pre-contractual
operations are based on contractual freedom and
good faith*, the parties approving the clauses of the
operations in agreement with their interests and the
concrete circumstances in which they are®.

As for the unilateral promise to enter a
contract, although it can be encountered in several
categories of contracts, it is more of the times present
in the sales field, having a well-defined role, in terms
of both the gradual constitution of the consent and
the progressive elaboration of the object of the final
contract. Irrespective of the form which it takes, the
unilateral promise to enter a contract has been
defined by the legal literature as the convention by
means of which one of the parties — called
promissory party — takes in respect of the other party
— called beneficiary — the duty to conclude in the
future, upon his request, a certain contract, whose
essential content is for the moment determined by
the promise to enter a contract’. From the
perspective of the validity conditions, it is necessary
for the unilateral promise to enter the contract to
contain all the essential elements of the promised
contract.

When it comes to the unilateral promise of
sale/purchase, we are speaking of a contract by
means of which a person called promissory party
takes in regard to another person called beneficiary
the duty to sell/purchase a certain asset, at a
determined/determinable price, within a certain
term, while the beneficiary of the promise has the
freedom to choose whether he wants to sell/purchase
the asset’. The exclusive promise of sale (or only of
purchase) is a unilateral contract, as it creates duties
belonging only to one of the parties - the promissory

party. As a result of the conclusion of a unilateral
promise, together with the duty taken by the
promissory party, the right to express an option
emerges in the patrimony of the beneficiary, as a
result of which he can choose to accept or deny
buying the asset promised by his debtor®.

As it results from the definition above, the
unilateral promise of sale/purchase is based on an
agreement of wills which determines the offer of the
promissory party and his firm commitment to
conclude a contract, while the consent of the
beneficiary only refers to expressing his choice of
selling/purchasing. The most encountered in practice
is the unilateral promise of sale, which is typical to
real estate sales, which have considerably developed
since the beginning of the 20™ century.

Before the entry in force of the new Civil
Code®, the institution of the unilateral promise of
sale has been acknowledged and recognized by both
the legal literature and practice, but there has not
been any clear regulation of it. Although a legal
regulation was missing, the conclusion of the pre-
contract was deducted from the principle of
contractual freedom?®,whereas the decision ruled to
have the role of a sale purchase act was legally based
on the provisions of articles of 1073 and 1077 of the
1864 Civil Code'*.Moreover, through article 5
paragraph (2) of Title X of Law No. 247/2005 on the
reform in the field of property and justice, but also
some secondary measures®?, the lawmaker clearly
acknowledged the possibility of courts to give a
sentence having the role of sale-purchase act, if one
of the parties did not use the pre-contract. We would
also like to mention the regulations with a special
character referring to the leasing contract and
operations included in the G.O. No. 51/1997 on the
leasing operations and firms®3. Article 16 of the
Ordinance above basically presents the sanction
applied when the promissory party does not respect
the right of the dweller/user of buying or not the
asset, clearly underlining that courts have the
possibility to give a sentence which can replace the
sale-purchase contract.

The unilateral promise of sale is currently
subject to a regulated legal regime, which the current

2 For more details, seeGheorghe Piperea, Introducere in dreptul contractelor profesionale,C.H.Beck Publ. House, Bucharest, 2011, pp.83

—04.

8 Juanita Goicovici, Formarea progresivd a contractelor — notiune si sfera de aplicare, in Dreptul Magazine No. 7/2008, p. 27.

4 The good-faith duty is a legal duty clearly provided for by article 1183 paragraph (2) of the Civil Code, according to which “The party
entering a negotiation is bound to respect the good faith requirements. The parties cannot agree to limit or to exclude this duty”.

% loana lonescu,Antecontractul de vanzare-cumpdrar,Hamangiu Publ. House, Bucharest, 2012, p. 98.

 Monna — Lisa Belu Magdo, Contractul de vinzare in noul Cod civil, Hamangiu Publ. House, Bucharest, 2014, p. 102.

"P. 100.
8 Joana lonescu, quoted works, p.156.

° Law. No. 287/2009 on the Civil Code, republished in the Official Gazette No. 505 from 15" July 2011.

0 Doina Anghel, Comentariile Codului civil. Contractul de vdnzare si contractul de schimb, Hamangiu Publ. House, Bucharest, 2012, p.49.

1 pavel Perju, Practic judiciard civild. Comentatd si adnotatd, Continent XXI Publ. House, Bucharest, 1999, pp. 138 — 151, Alina Gabriela
Tambulea, Vinzarea. Hotardri care tin loc de contract. Comentarii si jurisprudentda, Hamangiu Publ. House, Bucharest, 2013, pp. 50 — 55.

2 pyplished in the Official Gazette No. 653 from 22" July 2005. The text is currently abrogated by Law on the enforcement of the Civil

Code No. 71/2011.

13 published in the Official Gazette No. 224 from 30" August 1997 and republished with the subsequent changes and completions in the

Official Gazette No. 9 from 12 January 2000.
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Civil Code in force acknowledges at Book V — On
duties, Title IX — Various special contracts, Chapter
I — The sale contract, Section | — General provisions,
point 4 — The option pact regarding a sale contract
and the sale promise.

2.2. Differences from other similar institutions

Taking into account the consent of the parties
and the similarity degree between pre-contractual
conventions with the contract itself which will be
concluded, the unilateral promise of sale presents
similarities and differences withother similar legal
institutions, as it will be shown below.

2.2.1. The difference from the offer to enter a
contract

The offer, regulated by articles 1187-1195 of
the Civil Code, is defined as a unilateral statement of
will, addressed by one person to another, by means
of which the first expresses his intention to consider
himself bound, if the other party accepts'*.According
to article 1188 of the Civil Code, in order to produce
the desired effects, the offer to enter a contract must
meet three conditions:

- it must contain a proposal to conclude a
contract

- it must represent the manifestation of the will
to conclude the contract

- it must contain the conditions desired for
concluding the contract.

The legal requirements mentioned above
characterize the offer to enter a contract as a firm
proposal to conclude a determined contract, in
certain conditions, which are also determined. It
represents a unilateral legal act, by means of which
the issuer announces his will to enter a contract to
third parties, but also the essential conditions of the
contract. In fact, the Civil Code in force pays a
particular attention to the unilateral legal act, which
is a source of civil obligations, and dedicates a quite
thorough regulation to the phase when the contract is
constituted.

According to law, the proposal to enter a
contract does not give rise to a contract as long as it
is not accepted, since it can be revoked up to that
point. Itis the unilateral statement of its author’s will
which represents the base of the compulsory
character of the offer to enter a contract.

While the offer to enter a contract constitutes a
unilateral manifestation of will, the unilateral
promise of sale is an agreement of wills, a genuine

contract aiming to the firm commitment of the
promissory party to sale/purchase an asset, in the
conditions clearly established herein. It is why the
offer must not be mistaken with the promise to enter
a contract, which is a contract itself, as it results from
the agreement of wills, from the encounter of the
promise and the acceptance of the beneficiary. Being
a contract, the unilateral promise of sale/purchase is
not subject to unilateral revocation, while the non-
observance of the promise shall trigger a contractual
liability®s.

2.2.2. The difference from the preference pact

The preference pact is also a variety of
preparatory contract, defined as the promise which
the owner of an asset makes that, if he decides to sell
that asset, he shall give priority to a certain person
(beneficiary) when making the offer to enter the
contract, at the same price’.This contractual
mechanism is regulated in the sales field: the
convention which gives raise to the pre-emption
right referred to by article 1730 and the following of
the Civil Code is particularly a preference pact,
having a sale contract as object. In the context of the
preference pact, the promissory party — seller (or
buyer) does not make the promise to enter a contract
but only that, if he shall decide to enter the contract,
he shall prefer the beneficiary. Consequently, when
a preference pact is concluded, the promissory party
does not issue a consent regarding the conclusion of
the future contract, while the beneficiary is only the
owner of a priority right in front of third interested
parties, and not of an option right, as it happens with
the option pact.

The preference pact represents a valid promise,
as it is affected only by a simple potestative
condition which does not only depend on the will of
the promissory party, but also on external
circumstances, which would determine him to
conclude the sale’. Precisely on the base of the
arguments above, most of the legal literature has
considered the preference pact as a variety of the
unilateral promise which, due to its features, has a
narrow application, only in the field of the sales and
renting contracts'®. Another singular opinion states
that the preference pact is different from the
unilateral promise to sale, by being a particular
convention, which affects the eventuality of an asset
to be sold, subordinated to the beneficiary’s option®®.
Taking into account all the differences which exist
between the two pre-contractual institutions, we

Y E. Gaudemet, Theorié générales des obligations, Sirey Publ. House, Paris, 1973, p. 34, V. Flour/Aubert/Lavaux, L acte juridique,p.111,
No. 132, apud, Liviu Pop, Ionut — Florian Popa, Stelian loan Vidu, quoted works, p. 68.
5 Jon Turcu, Noul Cod civil republicat, Cartea a V-a. Despre obligatii art. 1164 — 1649, 2" edition, C.H.Beck Publ. House, Bucharest,

2011, pp. 157-158.

16 Francisc Deak, Tratat de drept civil. Contracte speciale, ACTAMI Publ. House, Bucharest, 1999, p. 22.
¥ Liviu Stianciulescu, Vasile Nemes,Dreptul contractelor civile si comerciale in reglementarea noului Cod civil, Hamangiu Publ. House,

Bucharest, 2013, p. 82.
18 Monna — Lisa Belu Magdo, quoted works, p. 113.

¥ D.Chirica, Drept civil.Contracte special, Lumina Lex Publ. House, Bucharest, 1997, p.22.
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agree to the majority, according to which the role of
the unilateral promise of sale in preparing a final
contract is superior, while the preference pact is used
rather in particular circumstances?.

2.2.3. The distinction from the option pact

Specialized literature defines the option pact as
a contract by means of which a person, called
promissory party, promises to another, called
beneficiary, to sell (or to purchase) an asset for a
certain price (determined or determinable), if the
beneficiary decides to buy (or to sell) within a certain
term?L,

The option pact is a new institution, clearly
defined in the general party of duties, particularly at
article 1278 paragraph (1) of the Civil Code, which
must be corroborated with the provisions of article
1668 in the sales field. Just like the unilateral
promise, the option pact must contain all the
essential elements of the contract which the parties
aim to conclude. This makes so that the conclusion
of the final contract is done by the simple acceptance
of the beneficiary of the option.

In the sales field, the option pact is the legal act
by means of which a party promises to the acquirer
to maintain an irrevocable sale offer put at his
disposal. The option pact is a contract, since the
parties agree that it is compulsory for each to express
his will and the conditions in which the acceptance
must be done. From the perspective of the effects
which it produces, the option pact is in principle a
unilateral contract, which gives rise to obligations
only for the promissory party, while the beneficiary
has no obligation. Concretely speaking, the
promissory party must not conclude with third
parties a contract with an identical object than the
one in the pact. In the sales field, the option pact
generates a genuine impossibility of legal alienation,
deducted as taking place within the option term
[article 627 paragraph (4) of the Civil Code]. By
exception, the option pact is a bilateral contract if the
beneficiary offers a certain performance — the
payment of an amount of money — in the exchange
of the offer maintenance (immobilization
indemnity)?2,

As seen before, the option pact has the features
of a variety of a unilateral promise of sale; yet, the
two pre-contractual institutions evince differences in
terms of their legal regime, as long as the option pact

2 For more details, see loana lonescu, quoted works, pp. 129-133.

21 G.Boroi, L. Stanciulescu, quoted works, p.338.

is qualified as giving rise to a potestative right,
whereas the unilateral promise of sale gives rise to a
debt right?®.Thus, the unilateral promise of sale,
since it does not have the effect of transferring a
property right towards the beneficiary, nor the
creation of an obligation to give, generates a
personal right in the patrimony of the beneficiary,
which is a debt one, and not a real right. It is a
particular debt right, different from other debt rights,
because it is exerted upon a determined asset from
the patrimony of the debtor, namely the promised
asset, upon which the beneficiary has a certain
exclusivity. From this perspective, it has been stated
the opinion that “the right coming from a unilateral
promise of sale is in reality a real estate debt right*?4,

On the other hand, with the conclusion of an
option pact, the beneficiary is interested in the
promissory party, although remaining the owner of
the asset, not using the promised asset within a
certain period of time. This situation generates a
potestative right®> — neither real, nor a debt one —
aiming to allow the conclusion of the future sale
contract by means of a unilateral manifestation of
will. The option pact generates an option right which
is a specific one, preventing the promissory party to
give up on his promise, and leaving all the freedom
to the beneficiary in terms of his choice.

2.2.4. The distinction from the bilateral promise
of sale-purchase

According to legal literature, the bilateral
promise of sale, also called pre-contract or sale pre-
contract, is the convention by means of which both
parties firmly commit to conclude a sale contract in
the future, whose essential elements they have
already agreed?.Unlike the unilateral promise of
sale-purchase, in respect of which only the
promissory party promises to sell or to purchase,
when it comes to the bilateral promise, both
partiespromise to conclude a certain sale contract in
the future. This time, the obligation to do, consisting
in the conclusion of a contract in the future, is taken
by both parties. It is a firm mutual obligation, while
the pre-contract contains all the essential elements of
the future contract, including the conclusion date.
When one of the parties of the pre-contract of sale-
purchase refuses without a good reason to conclude
the promised contract, the other party can demand

22 For more details regarding the immobilization indemnity, see loana lonescu, quoted works, pp. 164 — 169.

2 Regarding the distinctions between the two institutions, see Paul Vasilescu, Drept civil. Obligatii, in reglementarea noului Cod civil,
Hamangiu Publ. House, Bucharest, 2012, pp. 283 — 284, Bogdan Dumitrache, Pactul de optiune, intre deziderat si solutie disponibila pentru
practicieni, in the proceedingsLiber Amicorum Liviu Pop. Reforma dreptului privat romdn in contextul federalismului juridic European,
Editors Dan Andrei Popescu, Ionut-Florin Popa, Universul Juridic Publ. House, Bucharest, 2015, p.221 — 222.

24 Joana lonescu, quoted works, p. 157.

% Regarding its definition, see Valeriu Stoica, Drept civil. Drepturile reale principale, 2 edition, C.H.Beck Publ. House, Bucharest, 2013,

pp. 48 — 50.
% Joana lonescu, quoted works, p. 133.
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for a decision to be ruled and replace the contract, if
all the other validity conditions are met?”.

The duties of the parties resulting from the
bilateral promise of sale-purchase are mutual and
interdependent, as even if the promise does not have
the value of a sale act, it generates for the parties the
obligation to comply with all the duties necessary for
concluding the promised contract. The content of the
unilateral promise of sale is missing the two essential
and necessary clauses for any bilateral promise,
namely the one referring to the mutual character of
the promise to conclude the contract in the future and
the one according to which each of the parties must
commit to the duty to do something. When it comes
to the unilateral promise, the beneficiary does not
commit himself to buying something in the future,
nor does he take any legal duty, having he freedom
to decide by the date agreed with the promissory
party whether he will buy the promised asset. Hence,
if the beneficiary of the unilateral promise does not
promise to buy, but reserves his right to decide
whether we will do this, the promissory acquirer of
the bilateral promise takes upon himself the firm
duty to buy the asset in the future, exactly in the
conditions established by the pre-contract.

The similarity between the two institutions in
question is that both the bilateral promise of sale-
purchase and the unilateral one represent contracts,
basically pre-contracts, which give rise to some debt
rights. The frequency of the bilateral promise of sale-
purchase in practice has led to it being named a pre-
contract of sale-purchase. Before the entry in force
of the Civil Code, both institutions were contracts
without a name, lacking a legal name and a particular
regulation. Taking the definitions from the legal
literature and the acknowledgement within the legal
practice, the current Civil Code regulates the
promise to enter a contract, the promise to sell and
the promise to buy, as well as the possibility for a
court to give a sentence replacing the contract —
articles 1279 and 1669 of the Civil Code.

Just like the unilateral promise of sale-
purchase, the bilateral one has, as a rule, a
consensual character, even when the promised
contract is subject to some formal requirements for
it to be valid. From this aspect, the Civil Code makes
no mention neither in its general part — article 1279
— not in its special one — article 1669, as it can be
encountered at article 1278 regarding the option
pact.

2.2.5. The distinction from the sale-purchase
contract

The unilateral promise and the sale contract are
different both in terms of their validity conditions
and the legal effects which they produce.

2 Alina Gabriela Tambulea, quoted works, p. 41 and the following.

As mentioned before, the unilateral promise
comprises all the essential elements for the
conclusion of a final contract: the capacity to enter a
contract, the consent, the object and the cause. From
these, some elements are completely different from
those a sale contract, which will eventually follow
afterwards, while others will be common for both
contracts.

Regarding the differences between the two
institutions, we are speaking of the capacity to enter
a contract. When it comes of the unilateral promise
of sale, the beneficiary must have the capacity to
make provisions when the option is expressed and
not when it is contracted, while the capacity of the
buyer is analyzed at the conclusion of the sale
contract. Moreover, the cause of the obligations of
the contracting parties is different, as the ground of
the advantage agreed upon by the promissory party
consists in receiving a immobilization indemnity or
another performance assessed as equivalent and
satisfactory for him.

The capacity to enter a contract also represents
a common element of the two contracts, as the
promissory party must have the full capacity to make
provisions for the promised asset, from the moment
the unilateral promise of sale is concluded.
Moreover, from the moment a unilateral promise of
sale is concluded, the object, work and price must be
determined or determinable.

All the clauses of the final contract must be
found within the content of the unilateral promise,
since they were taken into account by the promissory
party when giving his consent, so that any
modification of the conditions initially established
necessarily triggers a new manifestation of will from
his part, while the sale contract cannot be concluded
only as a result of the acceptance of the beneficiary.

Moreover, the two legal acts are also different
when it comes to their objects. While the unilateral
promise of sale is aimed at establishing the offer, the
sale contract is aimed at the property transfer?®. Thus,
the promissory party promises to maintain his offer
and to conclude the sale contract with the beneficiary
in the future, while the seller, with the conclusion of
the sale contract, has the obligation to send the
property upon the asset. The obligation of the
promissory party emerging from the unilateral
promise is different from that of the seller, so that the
right emerging from this contract is a distinct one —
the option right — totally different from the one
created by the sale contract.

In its turn, the beneficiary of the unilateral
promise of sale does not take the obligation to buy
and not even the obligation to conclude a sale
contract in the future, but only reserves his right to

2 The transfer of the property right regards only the nature of the sale contract, as the sale can also transfer another right, like: another real

right, a debt right, an intellectual property right or succession rights.
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take a decision within a certain term whether he will
buy the asset promised by the promissory party.

Since the unilateral promise of sale is not a
convention of property transfer, it can be deducted
that, only when it comes to the sale contract, the
effects typical to the property transfer shall take
place.

The essential distinction between the two legal
acts consists in the fact that the unilateral promise of
sale is missing an important element, which is the
consent of the beneficiary to buy, who has precisely
the possibility to decide in the future whether he will
conclude the contract.

2.2.6. The distinction from the sale based on
tasting

The text of article 1682 of the Civil Code
regulates the sale based on tasting, maintaining the
rule according to which, in this case, the sale contract
is considered concluded only in the existence of the
clear consent of the buyer, meaning that the asset is
according to his taste. Specialized literature
considers that this variety of sale contract is rather
similar to a unilateral promise of sale, given that the
future of the sale based on tasting exclusively
depends on the fact that the potential buyer found the
asset according to his taste after tasting it. In this
case, he can also refuse the asset on the simple reason
that he does not like it. The sale contract exists only
when the buyer declares that the asset is according to
his tastes; we cannot speak here of a sale under the
suspensive condition, as it happens with the sale
based on sampling®.

2.3. The effects of the unilateral promise of sale
2.3.1. The effects until the option is exerted

2.3.1.1. The rights and duties of the promissory
party until the option ends

The unilateral promise of sale provides to the
promissory party the duty to do, namely that of
maintaining his sale offer throughout the entire term
of the option right. In all this time, the beneficiary
becomes the creditor of the option right related to the
conclusion of the promised contract. The duty to
maintain his consent at the sale also triggers for the
promissory party a duty of not to do, consisting in
his duty of not taking back his promise within the
option term and of not selling the promised asset to
a third party.

Consequently, the main duty of the promissory
party consists in maintain his consent at the sale
moment, at the disposal of the beneficiary, refraining
from any behavior which could compromise the
moment when the option ends.

From the perspective above, it should be
noticed a progress made by the current Civil Code
which, in order to provide a special protection to the

2 Joana lonescu, quoted works, pp. 139 — 140.

contract in question and to save the beneficiary from
a potential conflict with a third acquirer, provides for
the duty to make public the unilateral promise of
sale, unlike the former regulations which only
provided for the possibility to mark it in the real
estate book.

If during the option term the promissory party
communicates to the beneficiary that he withdraws
his sale offer and, with this, his consent as well at the
final sale, this manifestation would not be deprived
of legal effects. For this matter, we refer to the
provisions of article 1669 of the Civil Code,
according to which, when the promissory party who
concluded a unilateral promise of sale refuses
without any reason to conclude the promised
contract, the other party — the beneficiary — can ask
for a decision to be ruled, which can replace the
contract, if all the other validity conditions are met.
These provisions are completed by those of article
1278 of the Civil Code and by those of article 1191
paragraph (2) of the Civil Code, all of them
expressing the autonomous character of the
unilateral promise to sale which, by being first of all
a contract, contains an offer which cannot be
retracted in a unilateral manner. As a consequence,
any revocation of the offer by the promissory party
does not have efficiency, while the expression at
term of the option by the beneficiary constitutes the
sale contract, despite all the opposition of the
promissory party.

There is also the possibility for the promissory
party to alienate the promised asset, before the
option term expires. In this case, by not having any
real right on the promised asset, opposable erga
omnes, the beneficiary cannot claim the asset from
the third party acquiring itand cannot demand either,
except for certain conditions, the annulment of the
contract concluded between the promissory party
and the third party. In principle, the third acquirer
becomes the owner of the asset and is protected by
any action taken by the beneficiary, except for the
case when he concluded the contract with the
promissory party in bad faith, by knowing of the
existence of the unilateral promise to sell the asset
and hence transgressing the alienation interdiction,
but also the case when he got the asset for free. In
this situation, since he can no longer comply with his
duty in kind, the promissory party can be forced to
pay compensation damage, according to the
provisions of article 1530 of the Civil Code, since he
caused a prejudice to the beneficiary.

When the promissory party alienates the
promised asset, the beneficiary can demand the
annulment of the sale concluded between the
promissory party with the third party or he can file
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an application for declaring the lack of validity this
sale3C.

Before the option term expires, the promissory
party can also conclude other legal acts, having the
promised asset as object and potentially causing a
prejudice to the beneficiary. As it happens with the
sale of the promised asset to a third party, the
promissory party might just as well exchange or
donate the asset, conclude any other convention
having the effect of a property right transfer or
constitute a mortgage; in the last case, the expression
of the option made by the beneficiary remains
possible, while the property right sent when the
option is expressed is reduced only from an
economical point of view.

The term for exerting the option is established
by the parties; in the contrary case, the promissory
party can address the court for establishing an
acceptance term, which will rule in the form of a
presidential ordinance, summoning the parties. This
course of action is in agreement with the provisions
of article 1278 paragraph (2) of the Civil Code.

Until the sale is concluded, the promissory
party remains the owner of the promised asset; he
maintains its use and has the right of free
administration upon it. As a result, the asset can be
rented, except for the case in which such action is
clearly forbidden for the promissory party.

Moreover, the asset remains in the risk and
peril of the promissory party, so that its loss or
destruction triggers the nullity of the promise.

3.1.2. The rights and duties of the beneficiary
before his option right ends

As it results from the legal regulations, the
beneficiary of the unilateral promise does not have a
corresponding duty as the one of the promissory
party - to maintain his sale offer. Therefore, the
beneficiary does not promise to buy the asset in the
future; he maintains unaltered his contractual
freedom to make a choice, in a positive or negative
manner, when his option term ends. Even in the
exceptional case in which the beneficiary takes upon
himself the duty to pay a certain amount of money as
a price for the option, the unilateral promise acquires
a synallagmatic character, without becoming
nonetheless a bilateral promise of sale. The
promissory party can demand the payment of a
certain amount of money as long as the beneficiary
enjoys the advantage of the asset’s immobilization,
an amount of money which rests completely in the
possession of the promissory party, even if the sale
does not take place. Specialized literature considers
that the beneficiary could ask for a partial restitution
of the indemnity, if this is established in relation to

% For more details, see loana lonescu, quoted works, pp. 179 — 188.

% Joana lonescu, quoted works, p. 190.

the actual period during which the asset is
immobilized, while its value should be reduced if the
beneficiary gave up in advance to his option right3..

As seen before, when a unilateral promise of
sale is concluded, the beneficiary does not give his
consent to buy. He has an option right which must be
exerted within a certain term. If the promise is
accepted within the option term, the sale ends in that
specific moment®?, except for the cases in which the
nature of the asset representing the object of the
promise imposes the compliance with the authentic
form for the validity of the contract.

The option right enjoyed by the beneficiary is
a subjective right, subject to the statute of
limitations, having a restricted existence and a legal
prerogative meant to change the situation emerged
with the convention of the parties®:.

If the beneficiary will decide to purchase the
asset but the promissory party will refuse the sale,
also transgressing his obligation taken, the contract
shall not take place, while the beneficiary will be
entitled to compensation damage, according to the
rules applying to the duty to do.

2.3.1.2. The effects of the promise when the
option ends

The end of the option represents the
manifestation of the beneficiary’s will, made within
the option term, to buy the asset. As an effect of the
end of the option, the unilateral promise of sale
produces full effects; the non-retractable will of the
promissory party to sell meets the will of the
beneficiary to buy, constituting the valid sale
contract. The end of the option represents the
consent for the sale contract, having the effect of
perfecting the projected sale. As a consequence,
when the beneficiary expresses his option, the
property right transfer upon the promised asset takes
place, except for the situations in which the parties
postpone the transfer until a subsequent moment. In
most of the cases, this situation is determined by the
need to comply with the formalities required by law
as a condition itself for concluding the contract; yet,
an incomplete payment of the price can also lead to
the postponement of the property right transfer, the
promissory party being directly interested in
receiving the price at the value established by the
parties convention.

For a contract to be validly concluded, when
the option ends, the beneficiary needs to have full
power of exercise, but not also the promissory party,
who had the capacity to make provisions when the
promise was made, date at which he also agreed to
the sale.

32D, Chirica,Contracte speciale civile si comerciale. Vanzarea. I,Rosetti Publ. House, Bucharest, 2005, p.20

%3 Joana lonescu, quoted works, p. 191.
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The projected sale shall be concluded only if
the option is expressed within the option term
established within the unilateral promise of sale; the
expiry of this term shall impose a new agreement to
the parties for this matter.

The end of the option must be pure and simple,
not affected by other manners, capable to express a
firm and precise will to conclude the sale exactly in
the terms and conditions provided for by the
promise.

The option can be ended personally by the
beneficiary or by his legal representative, after which
it shall be notified to the promissory party, or to his
legal representative, according to the case.

Having a consensual character, the end of the
option is not conditioned by a particular form, except
for the cases in which the parties established
otherwise or the law imposes such a requirement for
the validity of the contract. Consequently, the
acceptance of the promise can be both clear and tacit,
resulting from certain acts which clearly express the
manifestation of will, for purchasing the asset. In this
case are applied as well the provisions of article 1196
paragraph (2) of the Civil Code, according to which:
“The silence or inaction of the receiver does not
mean acceptance unless when it results from the law,
from the parties agreement, from the practices
established between these, from customs or from
other circumstances”.

The tacit acceptance does not produce effects
when the law demands a written form for the final
contract, as it results from the provisions of article
1668 corroborated with art. 1278 paragraph (5) of
the Civil Code, which impose for the acceptance
statement to be concluded in the form provided for
by law for the contract projected to be concluded.

Moreover, if according to law the authentic
form ad validitatem is required for the valid
alienation of the promised asset (as it happens with
fields and constructions), article 1278 paragraph (5)
of the Civil Code clearly stipulates that both the
option pact and the acceptance statement must be
concluded in the form requested by law for the final
contract. Consequently, in these situations the end of

References:

the option must take a solemn form, meaning the
authentic one.

When the consent of the parties is not given in
the form requested by law for the validity of the
projected contract, is applied the rule regarding the
conversion of the legal act and, in the absence of a
contrary stipulation, the ending of the option by the
beneficiary will not have the conclusion of the sale
as effect, but will represent, together with the
manifestation of will by the promissory party, a
bilateral promise of sale. In fact, the legal literature
preceding the new Civil Code, treated conversion as
a legal rule, which removed the enforcement of the
principle quod nullum est, nulum producit efectum3,

3. Conclusions

Initially acknowledged only by the legal
literature and practice, the unilateral promise of
sale/purchase is recently acknowledged also in the
legislative field. It appears as a result of an
agreement of wills, but must not be mistaken with
the actual sale. The unilateral promise of
sale/purchase is a unilateral contract, an autonomous
institution, with a power recognized by the lawmaker
as being the same as the bilateral promise, since both
can be subject to forced execution in identical
conditions. The current scientific work has been
elaborated in principal on the basis of the new
legislative texts which define an original institution,
totally different from the sale contract and other
contractual techniques meant to shape it. The current
work does not go through all the theoretical and
practical aspects regarding the unilateral promise in
the field of sales contract, but we have tried to
present a couple of novelty elements which the Civil
Code provides to this institution.

Taking into account the legislative provisions,
but also the opinions stated in the legal literature, we
can conclude that the unilateral promise of
sale/purchase represents a genuine contractual
technique which favors the circulation of assets and
economic activity.
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